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▲H  ACT  Hr  SELATION  TO  THE  JUDIOIAST. 
[Ch.  S80ori847.] 

"  §  5.  The  Judge  of  the  Court  of  Appeals  elected  by  the  electors  of  the  state, 
who  shall  hare  the  shortest  time  to  serve,  shall  he  the  chief  Judge  of  said 
court. 

''  §  6.  Pour  Justices  of  the  Supreme  Court,  to  be  Judges  of  the  Court  of 
Appeals,  shall  erery  year  be  selected  from  the  class  of  said  Justices  baring 
the  shortest  time  to  serre;  and  alternately,  first,  from  the  first,  third,  fifLh 
'and  serenth  Judicial  districts,  and  then  from  the  second,  fourth,  sixth  and 
eis(fath  Judicial  districts ;  and  shall  enter  upon  their  duties  as  Judges  of  tlio 
Court  of  Appeals  on  the  first  day  of  January,  and  serve  as  Judges  of  said 
court  one  year." 
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STATE    OF    NEW-YORK, 

March  Term,    1868. 

(continued  from  last  tolumb.) 


Dunham  and  Dihon  v.  Waterman,  HECKERd  and  Howell. 

A  Jadgment  eonfessed  under  seetioiu  two  hnndred  and  eighty-two  and  two 
hundred  and  eightj-tbree  of  the  Code,  for  a  just  debt,  is  to  be  deemed 
frandalent  and  void  as  to  other  judgment  creditors  of  the  debtor,  when  the 
statement  upon  which  it  is  entered  contains  no  further  specification  of  the 
&ct8  out  of  which  the  indebtedness  arose  than  that  it  was  upon  a  promis- 
S017  note  (the  date,  amount  and  time  of  payment  of  which  are  described), 
"  given  on  a  settlement  of  accounts,"  on  a  specified  day,  between  the  debtor 
and  the  plaintiff  in  such  Judgment. 

A  provision  in  the  assignment  by  an  insolvent  debtor  of  all  his  property,  con- 
sisting in  part  of  unfinished  machinery  and  materials  in  process  of  manu- 
facture, the  completion  of  which  was  neoessazy.  to  an  advantageous  sale, 
authorizing  the  assignees  to  complete  the  manufacture  and  work  up  the 
materials  at  the  expense  of  the  assigned  fund,  as  in  their  Judgment  might 
be  advisable  so  as  to  realize  the  greatest  amount  of  money  therefrom, 
renders  the  assignment  fraudulent  and  void  on  its  face,  though  an  actual 
fraudulent  intent,  except  as  thereby  manifested,  is  disproved. 

The  case  of  Cunningham  T.  Freeborn  (11  Wend.,  240),  so  far  as  it  conflicts 
herewith,  overruled. 

A  debtor  who  makes  a  voluntary  assignment  for  the  benefit  of  his  creditors 
may  direct  in  general  terms  a  sale  of  the  property  and  collection  of  the 
dues  assigned,  and  may  also  direct  upon  what  debts  and  in  what  order  the 
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proceeds  shall  he  applied,  hnt  U  teems  that  he/ond  this  he  can  prescribe  no 
conditions  whatever  in  respect  to  the  management  or  disposition  of  the 
assigned  properfy. 
B  aumt  that  an  Insolvent's  assignment  maj  be  void  for  expressly  verting  In  the 
assignee  a  discretionary  power  which  might  be  legally  exercised  by  him,  in 
the  absence  of  such  a  provision,  nnder  his  general  responsibility  as  a  troitoe 
and  subject  to  the  control  of  the  courts.    Per  Sbldsv,  J. 

Appeal  from  the  Superior  Court  of  the  city  of  New- 
York.  The  plaiutifls  brought  their  action,  as  judgment 
creditors  of  Waterman,  to  have  set  aside,  as  fraudulent  and 
void,  a  judgment  confessed  August  25th,  1851,  by  Waterman 
to  the  defendants,  J.  &  Q.  Hecker,  and  an  assignment  to 
them,  executed  the  same  day,  of  all  Waterman's  property, 
which,  by  its  terms,  was  declared  to  be  collateral  to  and  in 
aid  of  the  said  judgment  and  of  a  levy  which  had  been  made, 
under  an  execution  issued  thereon,  upon  Waterman's  per- 
sonal property;  and  also  to  set  aside  and  avoid  all  pro- 
ceedings had  under  the  judgment,  levy  and  assignment, 
especially  a  sale  of  personal  property  in  pursuance  of  such 
execution  and  levy,  to  the  defendant  Rowell.  The  action 
was  tried  before  a  referee,  who  found  as  matters  of  fact  that 
on  August  25th,  1851,  Waterman  was  indebted  to  the 
Heckers  in  the  sum  of  $5251.01,  for  which  amount,  he,  on 
that  day,  confessed  judgment  without  action.  The  state- 
ment on  which  judgment  was  entered  was  in  these  words: 
**  This  confession  of  judgment  is  for  a  debt  justly  due  to 
the  plaintiffs,  arising  upon  the  following  facts :  A  promis- 
sory note  made  by  me,  bearing  date  the  22d  day  of  August, 
185],  was  given  by  me  to  the  said  plaintifi  on  settlement 
between  me  and  them  on  the  twenty-second  day  of  that 
month ;  whereon,  for  value  received,  I  promised  to  pay  to 
the  order  of  the  said  plaintiflb  the  said  sum  of  $5251.01 
one  day  from  its  date."  On  the  same  day  an  execution 
was  issued  upon  said  judgment  and  delivered  to  the  sheriff 
of  New- York,  who,  on  the  same  day,  levied  on  the  machi- 
nery, stock  and  tools  of  Waterman,  who  was  a  machinist, 
at  his  machine  shop.    In  pursuance  of  this  levy  the  pro- 
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perty  was  afterwards,  November  14th,  1851,  sold  at  public 
auction,  for  $3396,  to  the  Heckers,  and  they  immediately 
thereafter  made  a  bona  fide  sale  thereof  to  the  defendant 
Rowell. 

On  August  25th,  1851,  immediately  after  the  levy. 
Waterman  executed  an  assignment  of  all  his  property  to 
the  Heckers,  who  took  the  immediate  possession  and 
management  thereof.  The  referee  found,  as  matter  of  fact, 
that  the  assignment  was  not  fraudulent,  but  made  in  good 
faith,  and  that  the  defendants  had  not,  nor  had  any  of  them, 
ooDspired  to  hinder,  nor  had  they  hindered,  delayed  or 
defrauded  the  creditors  of  Waterman.  The  assignment 
recited  the  judgment,  execution  and  levy  before  mentioned, 
and  declared  that  it  was  intended  as  collateral  thereto  '^and 
as  further  and  additional  security  to  the  said  John  Hecker 
and  George  Hecker,  and  is  not,  in  any  event,  to  stand  in 
conflict  with,  or  lessen,  abate  or  affect  the  said  execution, 
or  the  force  and  effect  of  the  said  levy,  and  the  lien  created 
thereby.''  It  further  recited  that  it  was  contemplated  that 
the  Heckers  might  **  make  certain  advances  or  payments  on 
account  of  the  business  which  has  been  carried  on  by  the 
undersigned  (Waterman),  and  in  the  execution  of  this 
trust.''  It  provided  that  the  assignees  should  first  *^  pay 
any  such  sum  or  sums  of  money  as  they  may  find  proper 
and  expedient  in  and  about  the  management  of  the  said 
property,  or  payment  of  hands  employed  or  to  be  employed 
in  and  about  the  same,  or  in  the  business  of  completing  the 
manufacture  of  any  of  the  said  property,  or  fitting  the 
same  for  sale,  or  of  working  up  materials,  Scc.^  so  as  to 
realize  the  greatest  possible  amount  of  money  therefrom, 
as  in  the  judgment  of  the  said  John  Hecker  and  George 
Hecker  shall  seem  most  advisable."  The  referee  further 
found  that  much  of  the  property  assigned  was  unfinished 
machinery  and  engines  in  the  process  of  manufacture,  the 
completion  of  which  was  necessary  to  procure  an  advan- 
tageous sale.    He  reported  that  the  plaintiffs  were  entitled 
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to  no  relief,  and  judgment  was  thereupon  entered  for  the 
defendants,  which  was,  upon  appeal,  affirmed  by  the  Supe- 
rior Court',  at  general  term.  The  plaintiffl  appealed  to  this 
court. 

J.  W.  Edmonds,  for  the  appellants. 

Jamei  Cromhie,  for  the  respondents. 

Sbldek,  J.  The  plaintiffs,  as  subsequent  judgment 
creditors  of  the  defendant,  Henry  Waterman,  seek  to  set 
aside  the  judgment  confessed,  and  the  assignment  made  by 
Waterman  to  the  defendants  John  and  George  Hecker,  on 
the  25th  of  August,  1851,  as  fraudulent  and  void.  The 
objection  to  the  judgment  is,  that  it  was  confessed  without  a 
compliance  with  the  second  subdivision  of  section  three 
hundred  and  eighty-three  of  the  Code.  Previous  to  the 
judgment  of  this  court  in  the  case  of  Chappel  v.  Chappel 
(2  Kem.j  215),  the  true  interpretation  of  the  subdivision 
in  question  was  involved  in  much  obscurity  and  doubt;  and 
several  conflicting  decisions  had  been  made  on  the  subject 
by  different  branches  of  the  Supreme  Court.  It  was,  how- 
ever, settled,  in  the  case  referred  to,  that  the  object  of 
the  provision  was  the  same  as  that  of  section  six  of  chapter 
two  hundred  and  fifty-nine  of  the  Laws  of  1818,  viz., 
to  protect  the  other  creditors  of  the  judgment  debtor 
against  fraud,  **  by  compelling  the  parties  to  spread  upon 
the  record  a  more  particular  and  specific  statement  of  the 
facts  out  of  which  the  indebtedness  arose."  {Per  Gar- 
diner, J.) 

It  was  accordingly  held  in  that  case  that  a  statement, 
setting  forth  that  the  confession  was  for  a  debt  justly  due 
to  the  plaintiff  upon  two  promissory  notes,  payable  to  the 
plaintiff  or  bearer,  stating  the  date,  amount  and  time  of 
payment  of  each  note,  and  that  the  same  were  *' justly 
due"  to  the  plaintiff,  was  not  a  sufficient  compliance  with 
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the  provision  in  question.  The  only  material  difference 
between  the  statement  in  that  case  and  in  this,  is,  that  here 
it  is  stated  that  the  note  described  was  given  by  the  defen* 
dant  in  the  judgment  to  the  plaintiff  therein,  '<  on  settle- 
ment of  accounts"  between  them,  on  the  22d  of  August, 
1851,  the  day  on  which  the  note  was  dated. 

I  do  not  see  that  the  allegation,  that  the  note  was  given 
on  '*  settlement  of  accounts,"  can  add  very  materially  to 
the  information  which  the  statement  affords.  In  the  case 
of  Lawless  v.  Hackett  ( 16  John.,  149),  which  arose  under  the 
act  of  1818,  the  late  Supreme  Court  said :  ^^  The  specifica- 
tion ought  to  be  so  particular  and  precise  as  to  apprise  all 
persons  interested  of  the  nature  and  comideration  of  the 
debt.  A  statement  as  general  €U  the  common  counts^  in  a 
declaration,  is  not  sufficient.  It  ought  to  be  its  special  and 
precise  as  a  bill  of  particulars.''  If  the  reasoning  of  the 
court  in  that  case  is  applicable  to  cases  arising  under  the 
Code,  as  was  held  by  Gardineb«  J.,  in  Chappel  v.  Chappel 
(supra) J  then  it  is  clear  that  the  statement,  in  the  present 
jcase,  is  wholly  defective.  It  is  true  there  is  a  wide  differ- 
ence in  phraseology  between  the  act  of  1818  and  the 
section  of  the  Code  in  question.  The  former  required  a 
** particular"  statement  and  specification  of  ''the  nature 
and  consideration"  of  the  debt  or  demand ;  and  where  the 
demand  arose  upon  a  note,  bond  or  other  specialty,  the 
"  origin  and  consideration"  of  the  same  was  required  to  be 
"  particularly  set  forth ;"  while  the  Code,  in  terms,  simply 
requires  a  statement  ''of  the  facts  out  of  which  the  in- 
debtedness arose." 

But  when  it  is  considered  that  the  objects  of  both 
statutes  was  precisely  the  same ;  that  to  accomplish  this 
object,  much,  at  least,  of  the  particularity  contemplated  by 
the  act  of  1818  would  be  necessary ;  and  that,  in  contem- 
plation of  law,  the  legislature,  in  enacting  the  section  in 
question,  had  the  act  of  1818  before  them,  it  would  seem 
that  the  Code  must  have  intended  to  require  by  impltcatioa 
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what  is  in  terms  required  by  the  previous  statute.  It 
is  unnecessary,  however,  to  go  to  this  extent  here.  A 
requirement  far  short  of  this  would  be  fatal  to  the  judg- 
ment in  this  case.  A  mere  statement,  that  the  note  was 
given  upon  a  settlement  of  accounts,  conveys  no  informa- 
tion of  any  value.  Something,  at  least,  ishould  be  stated  as 
to  the  nature  of  the  account  and  the  time  when  it  accrued, 
even  if  all  the  minuteness  necessary  in  a  bill  of  particulars 
should  not  be  required. 

But  it  is  contended  by  the  respondents  counsel  thatt 
conceding  the  statement  upon  which  the  judgment  was 
confessed  to  be  defective,  such  defect  amounted  merely  to 
an  irregularity,  for  which  the  only  remedy  was  by  motion  to 
set  aside  the  judgment.  This  position  cannot  be  sustained. 
It  is  true  thit,  for  a  mere  irregularity  in  a  matter  of  prac- 
tice,-the  proper  remedy  is  by  motion.  But  the  defect  here 
is  of  a  different  nature.  The  object  of  the  statute  being  to 
protect  the  creditors  of  the  party  confessing  the  judgment 
against  fraud,  its  violation  forms  a  proper  subject  of  equi- 
table jurisdiction.  The  provision  does  not  relate  to  a  mere 
matter  of  form,  or  the  manner  of  conducting  a  judicial 
proceeding,  but  is  one  which  affects  substantial  rights.  It 
virtually  constitutes  a  condition  precedent  to  the  right  of 
the  party  to  confess  the  judgment  at  all.  Although  the 
Code  does  not  in  terms  enact,  as  was  done  by  the  act  of 
1818,  that  a  judgment  confessed  without  a  compliance  with 
i to  provisions  shall  be  ^*  decreed  and  adjudged  fraudulent" 
in  respect  to  "  other  bona  Jide  judgment  creditors,"  yet, 
considering  the  object  in  view,  it  is  plain  that  such  must  be 
ito  meaning. 

The  decision  of  this  court  in  the  case  of  Chappel  v.  Chap^ 
fd  (iufra)  was,  in  substance,  that  the  judgment  having 
been  confessed  vrithout  a  compliance  with  the  provisions 
of  the  Code,  it  veas  to  be  deemed  fraudulent  and  void  as 
to  the  other  judgment  creditors  of  the  defendant,  and  that 
the  Supreme  Court  was  right  in  setting  it  aside  upon  that 
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grouod*  That  the  same  end  might  have  heen  attained  by 
an  original  suit  is  clear.  The  doubt  in  such  cases  has  been, 
not  whether  a  court  of  equity  has  jurisdiction  to  set  aside 
the  judgment  in  a  suit  instituted  for  that  purpose,  but 
whether  this  equitable  power  could  be  exercised,  by  the 
court  in  which  the  judgment  is  entered,  upon  motion. 
(Brinckeroff  v.  Marvin^  5  John.  Ch.  ii.,  320.) 

If  the  judgment  is  defective  for  the  reason  assigned, 
there  is  no  doubt  of  the  right  of  the  plaintiffs  to  institute 
this  suit  for  the  purpose  of  setting  it  aside.  So  far  as  the 
judgment  itself  is  concerned,  the  object  might  have  been 
attained  by  a  mere  motion ;  but  as  the  assignment  could  not 
have  been  thus  reached,  this  suit  is  properly  brought  to 
determine  at  once  the  validity  of  both. 

Our  next  inquiry,  then,  relates  to  the  validity  of  the 
assignment.  The  last  paragraph  of  this  document  declares 
that  it  is  made  in  trust  that  the  assignees  shall  collect  such 
debts  as  are  collectable,  and  compromise  such  as  are  doubt- 
ful, *'  and  apply  the  proceeds  to  the  following  purpose,  that 
is  to  say :  First.  To  pay  any  such  sum  or  sums  of  money 
as  they  may  find  proper  and  expedient^  in  and  about  the 
management  of  the  said  property,  or  payment  of  hands 
employed  or  to  be  employed  in  and  about  the  same,  or  in 
the  business  of  completing  the  manufacture  of  any  of  the 
said  property,  or  fitting  the  same  for  sale,  or  working  up 
materials,  &c.,  so  as  to  realize  the  greatest  possible  amount 
of  money  therefrom,  as  in  the  judgment  of  the  said  John 
Hecker  and  George  Hecker  shall  seem  most  advisable,''  &c. 
It  is  insisted  that  this  clause,  which  virtually  authorizes 
the  trustees  to  complete  the  manufacture  of  any  unfinished 
machines  and  to  carry  on*  the  business  of  the  assignor,  for 
the  purpose  of  working  up  the  materials  on  hand,  renders 
the  assignment  fraudulent  and  void,  as  to  creditors. 

General  assignments  in  trust  for  the  payment  of  debts  are, 
for  the  most  part,  an  American  device.  In  England,  such 
an  assignmenti  by  a  trader,  a  term  which  is  held  to  embrace 
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nearly  every  man  of  business,  is  considered  an  act  of  bank- 
ruptcy ;  and  the  commission  issued  supersedes  the  assign- 
ment. The  history  of  these  assignments  in  this  state 
tends  to  show  that  they  were  originally  an  invention  by 
debtors  in  failing  circumstances,  designed,  not  for  the 
benefit  of  their  creditors,  but  to  perpetuate  their  own 
control  over  the  property  in  their  hands. 

Our  courts  have  been  successively  called  upon  to  con- 
demn, as  fraudulent,  assignments  reserving  to  the  debtor 
either  some  portion  of  the  assigned  property ;  or  a  power 
of  revocation  of  the  trust ;  or  of  future  direction  as  to  the 
trust  fund ;  or  requiring  the  creditors  to  release  the  debtor 
as  a  condition  of  sharing  in  the  proceeds  of  the  property; 
or  authorizing  the  assignee  to  sell  upon  credit,  &c.  But 
when  purified  of  all  these  badges  of  fraud,  there  is  still 
some  difficulty  in  sustaining  such  assignments  upon  prin- 
ciple, and  in  the  face  of  the  statute  {2  R.  S.^  137,  ^1), 
because  they  manifestly  tend  to  delay  and  hinder  those 
creditors  who  are  disposed  to  pursue  their  legal  remedies 
against  the  debtor's  property. 

The  argument  in  support  of  voluntary  assignments  would 
be  greatly  strengthened,  if,  when  resorted  to,  they  were 
made  to  answer  the  ends  of  a  commission  in  bankruptcy, 
by  producing  a  suitable  distribution  of  the  fund  among  all 
the  creditors ;  since  in  that  case,  the  principle  that  equality 
is  equity  might  be  urged,  in  opposition  to  a  claim  founded 
upon  a  priority  of  legal  right.  But,  instead  of  this,  the 
creditor  who  is  in  advance  of  all  others,  in  respect  to  his 
legal  rights,  may  be  put  in  the  last  class,  or  may  become 
postponed  to  all  others.  I  make  these  suggestions,  not 
for  the  purpose  of  throwing  doubts  upon  the  validity  of 
assignments,  when  properly  made,  but  to  show  that  they 
should  not  be  permitted  to  substitute  the  will  of  the  debtor 
or  of  his  assignees,  or  even  their  discretion,  for  the  judg- 
ment of  the  courts,  as  to  the  time  or  manner  of  appro- 
priating the  property  of  such  debtor  to  the  payment  of  his 
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debts,  beyond  what  necessarily  results  from  its  being  placed 
in  the  hands  of  trustees  for  that  purpose* 

The  respondents  in  this  case  rely  upon  the  decision  of 
the  late  Court  of  Errors  in  the  case  of  Cunningham  v.  Free- 
born (11  Wend.j  240).  It  must  be  conceded  that,  if  all 
the  members  of  the  court  who  voted  to  affirm  the  decree  in 
that  case  are  to  be  understood  as  concurring  in  what 
was  said  by  Mr.  Justice  Nelson,  the  decision  is  a  direct 
authority  in  favor  of  the  respondents,  upon  the  point  raised 
here;  and  although  other  important  questions  were  there 
presented,  upon  some  of  which  the  case  might  have  turned, 
yet,  as  no  member  of  the  court  expressed  any  dissent  or 
intimated  any  other  ground  for  his  decision,  it  should, 
perhaps,  be  assumed  that  the  opinion  delivered  expressed 
the  views  of  the  majority  of  the  court.  It  will  be  found 
impossible,  however,  to  reconcile  these  views  with  those 
since  expressed  by  this  court  in  several  cases,  and  particu- 
larly in  that  of  Nicholson  v.  Leaviu  (2  Seld.,  510).  The 
whole  reasoning  of  Gasdineb,  J.,  in  that  case,  in  which 
it  appears  that  five  at  least  of  his  associates  concurred,  is 
in  direct  hostility  to  the  decision  in  Cunningham  v.  Free- 
lomj  upon  the  point  we  are  now  considering.  He  says: 
*'  It  has  always  been  understood  that,  when  an  individual 
has  incurred  an  obligation  to  pay  money,  the  time  of  pay- 
ment was  an  essential  part  of  the  contract ;  that  when  it 
arrived  the  law  demanded  an  immediate  appropriation  by 
the  debtor  of  his  property,  in  discharge  of  his  liability, 
and,  if  he  failed,  would  itself,  by  its  own  process,  compel 
a  performance  of  the  duty.  The  debtor,  by  the  creation 
of  a  trust,  may  direct  the  application  of  his  property, 
and  may  devolve  the  duty  of  making  the  appropriation 
upon  a  trustee.  This  the  law  permits ;  and  stu:h  delay  as 
may  be  necessary  for  that  purpose.  But  the  debtor  cannot  in 
this  way  avoid  the  obligation  of  immediate  payment,  or 
extend  the  period  of  credit,  without  the  assent  of  the 
creditor.    The  attempt  to  do  this,  however  plausible  the 
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pretencCt  is  in  conscience  and  in  law  a  fraud,  and  nothing 
else." 

These  remarks  were  made  in  reference  to  an  assignment 
which  contained  a  clause  authorizing  the  assignee  to  sell 
upon  credit,  but  they  apply  with  equal  force  to  the  case 
before  the  court.  The  principle  asserted  is,  that  the  debtor 
can  authorize  no  delay  whatever,  except  such  as  is  necessa- 
rily incident  to  the  creation  of  the  trust.  In  another  part 
of  his  opinion,  Judge  Gardikeh,  in  speaking  of  the  right 
of  a  debtor  to  prefer  one  creditor  to  another,  and  to  make 
a  voluntary  assignment,  says:  *^0f  course  the  delay  to 
creditors  necessarily  resulting  from  a  fair  exercise  of  these 
rights  is  not  prohibited  by  any  statute  ;  but  this  delay  must 
be  incidental  and  necessary  to  the  existence  of  the  trust  or 
the  exercise  of  the  power." 

It  is  obvious  that  the  delay  consequent  upon  vesting  in 
the  trustee  a  discretionary  power  to  continue  the  business 
of  the  debtor,  whatever  may  be  the  motive,  may  be  as  great 
as  that  produced  by  a  power  to  sell  upon  credit ;  indeed,  it 
may  be  regarded  as  more  objectionable  in  this  respect,  for 
the  reason  that,  in  case  of  a  sale  upon  credit,  the  security 
taken  may  be  immediately  sold  and  converted  into  cash  in. 
place  of  the  property  it  represents. 

The  question,  then,  is  presented  whether  this  court 
will  adhere  to  the  spirit  of  its  own  decision  in  the  case  of 
Nicholson  v.  Leavittj  or,  by  following  the  case  of  Cunningham 
V.  Freeborn  f  uphold  assignments  in  one  class  of  cases,  and 
condemn  them  in  another,  where  no  shadow  of  difference 
in  principle  exists  between  th^m.  I  may  remark  that, 
since  that  case  was  decided,  various  cases  have  arisen  in 
this  state,  in  which  the  principles  applicable  to  voluntary 
assignments  have  received  a  more  thorough  examination 
than  had  previously  been  bestowed  upon  them,  and  the 
tendency  of  the  court  has  uniformly  been  to  a  more  and 
more  rigid  limitation  of  the  discretionary  powers  to  be 
vested  in  the  assignee.   To  follow  the  case  of  Cunningham  v. 
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FreAom  now,  therefore,  would  not  only  produce  the  incon<- 
gruity  in  doctrine  which  has  been  pointed  out,  but  would 
be  an  act  of  decided  retrogression  in  respect  to  the  princi- 
ples applicable  to  this  class  of  cases. 

It  is  said  that  if  manufactured  articles  are  assigned  in 
such  a  state  that  it  is  obvious  that,  by  a  comparatively 
small  expenditure  of  money  in  completing  them,  their  value 
will  be  very  greatly  increased,  it  would  be  the  duty  of  the 
trustee  to  make  the  expenditure  for  the  sake  of  the  credi- 
tora;  and  it  is  insisted  that  what  the  law  would  justify  the 
assignee  in  doing  without  authority  from  the  assignor,  he 
may  be  expressly  authorized  to  do. 

This  position  overlooks  the  distinction  between  a  duty 
imposed  by  law  and  a  power  conferred  by  an  individual. 
The  first  would  be  under  the  entire  control  of  the  courts. 
If  an  assignee  should  err  in  the  exercise  of  that  legal  discre- 
tion which  is  incident  to  his  trust,  the  courts,  on  application 
of  the  creditors,  could  correct  the  error.  If  the  sale  of  the 
assigned  property  was  unreasonably  delayed,  the  courts 
could  hasten  it.  Not  so,  however,  in  respect  to  a  discre- 
tionary power  expressly  vested  in  him  by  the  assignment. 
Nothing  short  of  fraud  or  a  want  of  good  faith  in  the  exer- 
cise of  such  a  power  would  authorize  the  courts  to  inter- 
fere. If  an  assignment  containing  such  a  clause  is  held 
valid,  it  must  of  course  be  held  that  the  debtor  has  a  right 
io  confer  the  power ;  that  is,  has  a  right  to  vest  this  power 
in  the  assignee  as  a  condition  upon  which  he  parts  with  his 
rights  of  property.  If  the  courts  uphold  this  condition, 
must  they  not  execute  it?  Can  they  substitute  their  dis- 
cretion for  that  which  the  owner  of  the  property  has  vested 
in  his  assignee  ?  This  question  was  considered  in  the  case 
of  Nicholson  v.  Leamu^  and  Gabdinek,  J.,  there  says:  '<If 
the  debtor  can  create  such  a  trust,  equity  cannot  interpo- 
late a  provision  that  the  fund  shall  be  disposed  of  and  the 
money  realized  according  to  the  ditcretion  of  a  chancellor  J* 
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This  position,  of  the  correctness  of  which  I  entertain  no 
doubt,  is  fatal  to  the  assumption  that  such  a  discretionary 
power  as  that  here  conferred  can  be  upheld.  If  the  court 
cannot  control  or  interfere  with  such  a  discretion,  unless  it 
is  fraudulently  exercised,  then  the  creditors  may  be  kept  at 
bay  so  long  as  the  assignee  selected  by  the  Tailing  debtor 
himself  may  deem  it  expedient  to  retain  the  management 
of  the  assigned  property.  This  can  never  be  tolerated. 
The  true  principle  applicable  to  all  such  cases  is,  that  a 
debtor  who  makes  a  voluntary  assignment  for  the  benefit 
of  his  creditors  may  direct,  in  general  terms,  a  sale  of  the 
property  and  collection  of  the  dues  assigned,  and  may  also 
direct  upon  what  debts  and  in  what  order  the  proceeds 
shall  be  applied ;  but  beyond  this  can  prescribe  no  condi- 
tions whatever  as  to  the  management  or  disposition  of  the 
assigned  property.  In  all  other  respects  the  assignee  must 
be  left  to  act  under  the  ordinary  rules  and  principles  which 
apply  to  trustees  in  analogous  cases. 

There  is  still  another  question  which  must  be  briefly 
examined.  Section  four  of  the  statute  concerning  fraudu* 
lent  conveyances  provides  that,  in  all  cases  arising  under 
that  act,  the  question  of  fraudulent  intent  ^*  shall  be  deemed 
a  question  of  fact  and  not  of  law."  ( 2  iZ.  S.y  137. )  It  is 
contended  that  by  this  provision  "fraud  in  law"  is  abolished ; 
and  that  the  referee  having  found  in  express  terms  that  the 
assignment  in  question  "  was  not  fraudulent,  but  was  made 
in  good  faith,"  the  court  cannot  now  pronounce  the  assign- 
ment fraudulent  for  matter  appearing  upon  its  face. 

A  question,  in  substance  identical  with  this,  was  pre- 
sented and  passed  upon  in  the  case  of  Cunningham  v.  JVec- 
bom  (supra) ;  and  it  would  be  difficult  to  meet  and  dispose 
of  it  by  reasoning  more  clear  and  conclusive  than  that  of 
Mr.  Justice  Nelson,  in  that  case.  He  concedes  that  fraud, 
in  all  such  cases,  is  a  question  of  fact,  and  that  an  actual 
fraudulent  intent  must  be  found,  either  by  the  jury  or  by 
the  tribunal  which  acts  in  its  place.    But  he  contends  that 
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a  case  may  be  presented  in  which  a  fraudulent  intent  is  so 
plainly  to  be  inferred,  from  the  instrument  itself,  that  no 
jury  would  be  permitted  to  disregard  the  evidence,  and 
where  it  would  be  the  clear  duty  of  the  court  to  set  aside 
a  verdict  found  in  opposition  to  such  inference.  He  says ; 
'*It  could  never  have  been  intended  by  this  statute,  nor 
could  it  be  endured  in  principle  or  in  practice,  that  the 
verdict  of  the  jury  should  be  conclusive,  if  against  law  and 
evidence."  He  also  shows  that  what  was  called  *'  fraud  in 
law^'  was  not  an  inference  of  actual  fraud,  drawn  from 
the  provisions  of  the  assignment  itself,  but  was  a  species 
of  fraud  which  the  law  was  supposed  to  impute  to  the 
party,  as  he  says:  ''in  the  absence  of  any  fraudulent 
intent,  and  under  a  concession  by  the  courts  that  there  was 
none."  This  species  of  fraud,  if  it  ever  had  any  legal  exist- 
ence, which  he  seems  to  doubt,  he  concedes  is  abolished 
by  the  statute. 

It  follows  from  the  reasoning  of  Mr.  Justice  Nelson, 
which  I  regard  as  unanswerable,  that  wherever  an  assign- 
ment contdns  provisions  which  are  calculated,  per  se,  to 
hinder,  delay  or  defraud  creditors,  although  the  fraud  must 
be  passed  upon  as  a  question  of  fact,  it  nevertheless  be^ 
comes  the  duty  of  the  court  to  set  aside  the  finding,  if  in 
opposition  to  the  plain  inference  to  be  drawn  from  the  face 
of  the  instrument.  A  party  must,  in  all  cases,  be  held  to 
have  intended  that  which  is  the  necessary  consequence  of 
his  acts. 

The  assignment,  therefore,  as  well  as  the  judgment,  is 
void.  It  follows  that  the  judgment  of  the  Supreme  Court 
at  general  term  should  be  reversed,  as  to  the  defendants 
Henry  Waterman  and  John  and  George  Hecker ;  but  in 
respect  to  the  defendant  Rowell,  who  did  not  participate 
in  the  fraud,  and  whose  purchase  of  the  goods,  for  aught 
that  appears,  was  made  in  perfect  good  faith,  it  should  be 
affirmed  with  costs.    As  between  the  plaintiff  and  the 
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defendants  Waterman  and  the  Heckers,  no  coats  are  allowed 
to  either  party  in  this  court. 

AH  the  judges  agreed  that  the  judgment  was  void, 
Sthong  and  Roosevelt,  Js.,  deeming  it  valid  as  to  the 
parties,  though  fraudulent  as  to  creditors.  All  the  judges, 
except  Pratt,  J.,  concurred  in  the  opinion  of  Selden,  J., 
as  to  the  invalidity  of  the  assignment. 

Judgment  as  above  directed. 


Nichols  v.  McEwen. 


A  proTiflion  in  the  asBignment  of  an  insolvent  debtor,  that  the  aasignee,  a 
lawyer,  shall  be  allowed  a  reasonable  counsel  fee,  over  and  above  expenses 
and  commissions  for  ezecnting  the  trust,  is  illegal  and  renders  the  assign- 
ment void. 

Appeal  from  the  Supreme  Court.  Action  for  the  wrong- 
ful detention  of  personal  property.  The  defendant  justified, 
as  sheriff  of  Albany  county,  under  a  judgment  and  execu-- 
tion  against  one  William  A.  Allen.  On  the  trial,  at  the 
Albany  circuit,  before  Mr.  Justice  Wright  and  a  jury,  the 
plaintiff  made  title  to  the  goods  in  question  under  a  general 
assignment,  made  to  him  by  Allen,  of  all  the  property  of 
the  latter,  in  trust  for  the  payment  of  his  debts.  One  of 
the  trusts  declared  in  the  instrument  was  to  convert  the 
assigned  property  into  cash  by  sale,  and  the  collection  of 
debts,  '^and  by  and  with  the  proceeds  of  such  sale  and  col- 
lections to  pay  and  disburse  all  the  just  and  reasonable 
expenses,  costs,  charges  and  commissions  of  executing  and 
carrying  into  effect  this  assignment,  together  with  a  reason- 
able counsel  fee."  The  judge  decided  that  the  assignment 
was  fraudulent  and  void  on  its  face,  as  against  creditors,  and 
nonsuited  the  plaintiff,  who  took  an  exception.    The  judg- 
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roent  entered  for  the  defendant  was,  on  appeal,  affirmed  by 
the  Supreme  Court,  at  general  term  in  the  third  district, 
and  the  plaintiff  appealed  to  this  court 

John  H.  ReynoldSf  for  the  appellant. 

Amasa  J.  Parker^  for  the  respondent. 

RoosKVELT,  J.  The  defendant,  in  the  Supreme  Court, 
contended,  and  the  Supreme  Court,  sustaining  his  views  of 
the  law,  decided,  that  the  assignment  in  this  case,  made  by 
Allen,  the  insolvent  debtor,  for  the  benefit  of  his  creditors, 
was  void,  on  the  ground  that  it  provided  for  the  payment  to 
the  assignee  of  a  ^'counsel  fee''  in  addition  to  commissions* 
From  that  decision  the  assignee,  who  was  the  plaintiff  below, 
appeals  to  this  court. 

In  determining  the  true  meaning  of  an  instrument,  the 
language  of  which  is  at  all  equivocal,  it  is  often  important 
to  know,  as  it  is  always  admissible  to  take  into  consideration, 
the  surrounding  facts,  not  oral  conversations,  under  and  in 
reference  to  which  the  parties  were  acting  and  speaking.  A 
material  fact,  in  this  view,  conceded  on  the  argimient,  is  the 
&ct  that  the  assignee  was  at  the  time  a  member  of  the  legal 
profession.  It  furnishes  ground  for  a  legitimate,  although 
it  may  not  be  an  absolutely  certain  inference,  that  the  coun- 
sel fee  provided  for  may  have  been  intended  for  the  assignee 
himself.  In  opposition  to  this  inference  much  stress  is  laid 
upon  the  words  **pay  and  disburse."  Can  a  man,  it  is  said, 
''pay  and  disburse"  to  himself?  The  answer  is,  that  the 
parties  to  this  instrument  were  not  troubled  with  any  such 
philological  difficulty.  The ''  commissions  "  confessedly  were 
a  perquisite  of  the  assignee ;  and  yet,  out  of  the  proceeds  of 
the  assigned  property,  he  was  to  ^^pay  and  disburse"  not  only 
expenses,  costs  and  charges,  but  the  just  and  reasonable 
''commissions  of  (for)  executing  and  carrying  into  e£kct 
this  assignment,  together  with  a  reasonable  counsel  fee." 
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The  commissions  and  the  counsel  fee  are  linked  together; 
the  latter  being  obviously  intended  as  an  augmentation  of 
the  former,  and  both  to  be  paid  to  the  same  recipient. 

Can  an  insolvent  debtor,  then  ( and  this  is  the  second  point 
of  inquiry),  not  only  select  from  among  his  creditors  which 
shall  be  taken  and  which  shall  be  left,  but  also  select  from 
among  his  friends,  perhaps  members  of  his  own  household, 
favored  objects  of  professional  bounty,  to  be  patronized  at 
the  expense  of  unsatisfied  prior  indebtedness,  and  out  of  a 
fund  belonging  in  justice  not  to  him  but  to  others?  The 
statute  says  that  all  assignments  made  in  trust,  '*for  the  use 
of  the  person  making  the  same,"  shall  be  void  as  against 
creditors.  And  may  not  <^a  reasonable  counsel  fee,"  judi- 
ciously applied  by  an  insolvent,  be  of  ^' use"  to  him  in  after 
life?  A  debtor  cannot,  while  professing  to  dispose  of  his 
property  for  the  benefit  of  his  creditors,  reserve  it  in  reality 
for  the  benefit  of  himself,  A  partial  reservation,  in  principle, 
is  the  same  as  a  total;  a  reservation  in  the  hands  of  a  friendly 
assignee  the  same  as  a  reservation  in  the  hands  of  the  debtor 
himself.  The  latter,  indeed,  is  less  objectionable  than  the 
former ;  the  property  in  that  case  may  be  reached  by  execu- 
tion, whereas  in  the  other  case,  assuming  the  legal  validity 
of  the  assignment,  it  cannot  be  reached  at  all.  The  reserva- 
tion, in  any  form,  constitutes  the  vice  of  the  instrument. 
Even  the  seemingly  innocent  authority  to  sell  on  credit  has 
been  repeatedly  held  to  vitiate  the  transaction,  on  the  ground 
that  it  might  be  employed  by  embarrassed  debtors  as  a  means 
of  nursing  the  estate,  in  order  to  realize  a  contingent  surpluB 
at  the  expense  of  the  immediate  rights  of  their  creditors. 

Preferential  assignments  are  not  to  be  encouraged.  The 
law  (2  CwnsUf  371)  rather  tolerates  than  approves  them. 
They  are  inconsistent  with  an  enlarged  equity,  and  should 
therefore  be  held  to  the  strictest  conditions.  The  insolvent 
may  in  good  faith  select  his  own  assignee  and  give  effect  to 
his  own  preferences.  Beyond  that  limit  he  cannot  and 
should  not  be  allowed  to  go.    To  permit  him  not  only  to 
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choose  his  own  assignee,  but  to  choose  a  favorite  counselor- 
at-law  for  the  office,  and  on  that  ground  to  charge  the 
already  deficient  fund  with  ^*a  counsel  fee"  in  addition  to 
the  regular  *' commission,"  would  be  establishing  a  practice 
pregnant  in  many  cases  with  the  most  mischievous  conse- 
quences. Even  commissions,  measured  by  a  fixed  standard, 
may  in  these  cases  be  obnoxious  to  criticism.  They  are  per- 
mitted in  deference  only  to  the  analogies  of  the  statutes  on 
the  subject  of  executors,  guardians,  committees  and  official 
assignees;  all  of  whom,  however,  it  should  be  remembered, 
are  appointed  directly  or  indirectly  by  some  legal  tribunal, 
and  not  by  the  sole  independent  action  of  the  debtor.  But 
even  in  those  cases  no  assignee,  even  if  he  be  a  lawyer,  is 
ever  allowed  his  *'  expenses,  costs,  charges  and  commissions, 
together  with  a  reastmable  counsel  fee!'^  The  statutes  make  no 
distinction  between  professional  and  unprofessional  assignees ; 
all  are  placed  on  the  same  footing,  although  in  some  instances, 
such  for  example  as  a  stock  of  drugs,  it  might  well  be  that 
the  services  of  a  doctor  of  medicine  would  be  much  more 
valuable  than  those  of  a  doctor  of  laws. 

The  provision  for  a  counsel  fee,  it  is  said,  if  not  admissible, 
may  itself  be  void  without  invalidating  the  other  provisions 
of  the  instrument.  Such  is  not  the  efiect  of  the  late  decisions. 
Trusts  of  the  character  in  question  have  been  considered  as 
characterizing  the  purpose  of  the  transaction,  and  indicating, 
as  to  the  whole,  a  fraudulent  intent.  Such  an  intent,  frau- 
dulent in  the  eye  of  the  law,  whatever  it  may  be  in  fact, 
poisons  the  instrument,  pervades  its  entire  system,  and  is 
&tal  to  its  existence.  The  case  is  beyond  the  benefit 
of  surgery ;  there  is  no  lopping  of  the  diseased  limb  and 
sustaining  an  amputated  trunk.  I  speak  merely  of  prefe- 
rential assignments.  As  to  other  trust  instruments  the  rule 
is  different,  and  the  maxim  vt  magis  txileal  quam  pereat  is 
getting  again  into  favor,  and  very  justly.  If,  in  the  case  of 
preferential  assignments,  an  illegal  provision  for  the  sale  of  a 
single  article  on  a  credit,  however  ^*  reasonable,"  destroys 
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the  instrument,  how  can  an  illegal  provision  for  the  payment 
of  a  single  counsel  fee,  to  an  amount  however  ^treasonable," 
have  any  different  effect  ?  They  are  both  of  them  substan- 
tially provisions  intended  "for  the  use"  of  the  assignor,  and 
both  indicative  of  the  like  motive  in  making  the  assignment ; 
and  the  statute  declares  that  all  "such  assignments,"  not  all 
such  provisions  in  them  merely,  shall  be  void  as  against  the 
creditors  of  the  assignor  not  assenting  to  them. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 

Dekio,  J.  I  consider  the  assignment  under  which  the 
plaintiff  claimed  the  goods,  in  controversy  in  this  case,  frau- 
dulent and  void,  on  account  of  the  trust  in  favor  of  the 
assignee  for  the  payment  to  him  of  a  reasonable  counsel  fee, 
in  addition  to  all  the  just  and  reasonable  expenses,  costs, 
charges  and  commissions  of  executing  and  carrying  the 
assignment  into  effect ;  and  I  concur  in  the  views  of  the 
Supreme  Court,  contained  in  the  opinion  of  Mr.  Justice 
Pabkeb,  upon  the  denial  of  the  motion  for  a  new  trial. 

It  is  not  stated  positively  in  the  assignment,  nor  does 
it  seem  to  have  been  proved  at  the  trial,  that  the  plaintiff 
was  an  attorney  or  counseloat-law.  I  find,  however,  that 
he  was  a  preferred  creditor,  under  the  assignment,  for  certain 
professional  services,  which  shows  that  he  belonged  to  one 
of  the  learned  professions ;  and  this,  taken  in  connection  with 
the  provision  in  his  favor  for  a  counsel  fee,  a  term  descriptive 
of  the  compensa;tion  of  a  lawyer,  makes  it  sufficiently  clear 
that  he  was  a  member  of  the  legal  profession.  We  have, 
then,  the  case  of  an  insolvent  person  conveying  all  his  pro- 
perty to  a  lawyer,  upon  a  trust  to  pay  out  of  its  proceeds 
all  proper  expenses,  to  pay  commissions,  which,  in  the 
absence  of  any  controlling  words,  would  mean  such  com- 
missions as  executors,  administrators  and  other  trustees  are 
entitled  to,  and,  in  addition  to  this,  a  counsel  fee.  The 
services  which  an  assignee  of  an  insolvent  debtor  is  required 
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to  perform  are  not  necessarily  professional.  In  general,  they 
are  very  much  such  as  a  sheriff  would  have  to  perform  under 
an  execution.  If  a  lawyer  is  called  upon  to  perform  such 
duties,  and  the  deed  under  which  he  acts  promises  to  recom- 
pense him  by  a  counsel  fee,  the  employment  becomes  pro^ 
fessional,  and  he  would  have  a  right  to  claim  such  a  measure 
of  compensation  as  would  be  paid  to  a  lawyer  for  the  like 
occupation  of  his  time  and  attention.  An  insolvent  debtor 
has  not,  in  my  opinion,  any  right  to  create  such  an  expensive 
agency  for  the  conversion  of  his  property  into  money  and 
distributing  it  among  his  creditors.  Besides  being  wrong  in 
principle,  it  is  calculated  to  lead  to  obvious  abuses.  This 
objection  to  the  assignment  is  condemned  by  the  third  pro- 
position of  the  opinion  of  the  court  in  Barney  v.  Oriffin  (2 
C(mtt.f  365  )•  I  observe  that  Judge  Bronson  remarked  that 
the  objection,  standing  alone,  might  not  go  beyond  the  excess 
of  commissions.  I  am  of  opinion  that  if  the  assignment  is 
adjudged  to  be  valid  the  assignee  cannot  be  compelled  to 
account  except  according  to  its  provisions.  If  therefore 
the  allowance  of  a  counsel  fee  is  illegal  as  to  creditors,  the 
only  way  in  which  their  rights  can  be  vindicated  is  to  declare 
the  instrument  void.  Whether  the  assignee,  in  the  absence 
of  such  a  provision,  might  lawfully  claim  and  receive  com- 
pensation for  services  actually  rendered  by  him  as  counsel  is 
a  different  question,  which  does  not  arise  in  this  case. 

I  am  in  favor  of  affirming  the  judgment  of  the  Supreme 
Court. 

All  of  the  judges  concurring,   except  Comstocx  and 
Pratt,  Jb., 

Judgment  affirmed. 
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Geiffin  and  Buel  r.  Marquabdt  and  Judson. 

An  assignee  in  trust  for  creditors  is  not  a  purchaser  for  yilnable  consideration, 
and  no  innocence  on  his  part  will  uphold  the  assignment  if  it  would  other- 
wise, for  any  reason,  be  adjudged  fraudulent  and  void. 

Upon  appeal  to  the  Supreme  Court  at  general  term,  upon  a  Case,  from  a  Judg- 
ment at  special  term  upon  the  yaliditj  of  a  transfer  of  personal  property 
not  accompanied  by  deliyery,  and  followed  by  actual  and  continued  change 
of  possession,  it  is  competent  to  that  court  to  reyerse  or  affirm,  according  to 
the  conclusion  at  which  it  may  arrive  from  the  whole  evidence  upon  the 
question  of  fraud,  and  its  decision  upon  the  facts  is  not  reviewable  by  the 
Court  of  Appeals. 

Where  however  the  Judgment  at  special  term  is  reversed  for  error  in  law,  a 
new  trial  should  be  awarded,  unless  it  be  entirely  plain,  frt>m  the  pleadings 
or  the  very  nature  of  the  controversy,  that  the  party  against  whom  the 
reversal  is  pronounced  cannot,  upon  any  fresh  evidence,  prevail  in  the 
suit.  The  improper  refusal  of  a  new  trial  in  such  case  is  error,  reviewable 
in  the  Court  of  Appeals ;  the  question  does  not  rest  merely  in  the  discretion 
of  the  Supreme  Court. 

The  case  of  Asior  v.  VAmomuc  (4  Bdi,^  107 ),  reviewed  and  explained. 

Appeal  from  the  Supreme  Court.  The  action  was  by 
judgment  creditors  of  Marquardt,  to  procure  the  setting 
aside,  as  fraudulent  and  void,  of  an  assignment  executed  by 
Marquardt  to  the  defendant  Judson.  The  cause  was  tried 
before  a  justice  of  the  Supreme  Court,  without  a  jury. 
He  found,  as  matters  of  fact,  that  Judson,  the  assignee,  left 
the  personal  property  assigned  in  the  possession  of  the 
assignor  for  one  month  subsequent  to  the  assignment ;  and 
that  there  was  no  such  evidence  of  good  faith,  and  that  the 
assignment  was  made  without  any  intent  to  defraud  the ' 
creditors  of  the  assignor,  as  to  rebut  the  presumption  of 
fraud  which  the  statute  raises  in  favor  of  creditors  and  howi 
Ade  purchasers ;  and  that  there  was  no  intentional  bad  faith 
in  Judson,  the  assignee.  He  held  these  facts  not  to  be  suffi- 
cient in  law  to  render  the  assignment  void,  and  directed  a 
judgment  for  the  defendants,  which  on  appeal  was  reversed 
by  the  Supreme  Court,  at  general  term  in  the  second  dis- 
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trict.  That  court  did  not  award  a  new  trial,  but  rendered 
judgment  absolute  for  the  plaintifi,  annulling  the  assign- 
ment with  further  appropriate  directions.  The  defendants 
appealed  to  this  court 

Nicholas  ffdU  for  the  appellants. 

Amasa  X  TarkeTj  for  the  respondents. 

CoMSTOCK,  J.  The  decision  of  the  judge  who  tried  the 
cause  at  special  tenn  is  not  intelligible,  unless  we  under- 
stand it  to  rest  upon  the  ground  that  there  was  no  fraudu- 
lent intent  on  the  part  of  Judson,  the  assignee.  The  judge 
found  that  the  assignment  was  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  goods,  as  the  statute 
requires.  (2  jR.  iS.,  136»  %  5.)  The  assignment  was,  there- 
fore, presumptively  fraudulent ;  and  the  finding  also  states 
that  there  was  no  sufficient  evidence  of  good  faith  to  repel 
such  presumption.  I  conclude,  therefore,  that  the  judge 
would  have  pronounced  the  assignment  void  but  for  the  addi- 
tional fact  that  there  wajs  no  fraud  intended  by  the  assignee. 
Having  found  that  fact,  also,  he  held  the  assignment  to  be 
valid.  If  the  decision  turned,  as  it  must  have  done,  upon 
that  fact,  it  was  erroneous  in  point  of  law.  By  another 
section  of  the  statute  it  is  declared  that ''  the  provisions  of 
this  chapter  shall  not  be  construed  in  any  manner  to  affect 
or  impair  the  title  of  a  purchaser  for  a  valuable  considera- 
tion, unless  it  shall  appear  that  such  purchaser  had  pre- 
vious notice  of  the  fraudulent  intent  of  his  immediate 
grantor  or  of  the  fraud  rendering  void  the  title  of  such 
grantee."  (2  R.  S.,  137,  ^5.)  I  have  no  doubt  that, 
under  this  statute,  the  grantee,  in  a  conveyance  which  is 
fraudulent  on  the  part  of  his  immediate  grantor,  may  be 
protected,  and  that  this  section  does  not  refer  exclusively 
to  derivative  and  subsequent  conveyances  of  the  same  pro- 
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perty.  But  an  assignee  in  trust  for  the  benefit  of  creditors 
is  not  **  a  purchaser  for  a  valuable  consideration,"  however 
innocent  he  may  be  of  participation  in  the  fraud  intended 
by  the  assignor.  The  uprightness  of  his  intentions,  there- 
fore, will  not  uphold  the  instrument,  if  it  would  otherwise, 
for  any  reason,  be  adjudged  fraudulent  and  void. 

There  was,  consequently,  no  error  in  the  decision  of 
the  Supreme  Court  at  general  term,  reversing  the  judg- 
ment. Certainly  there  was  no  error  in  the  law  of  that 
decision.  The  question  of  fraud,  properly  viewed  upon  all 
the  evidence  in  the  case,  was  one  of  fact  purely.  Not- 
withstanding the  want  of  an  immediate  and  continued 
change  of  possession,  it  was  competent  for  the  judge  who 
tried  the  cause  to  regard  the  whole  question  as  one  of  fact, 
there  being  some  evidence  of  good  faith,  and  to  hold  that 
the  assignment  was  bona  Jiit^  even  on  the  part  of  the 
assignor.  The  statute  allows  good  faith  to  be  shown 
against  the  presumption  arising  from  the  continued  posses- 
sion of  the  mortgagor  or  assignor.  ( Chistoold  v.  Sheldon^  4 
Come.,  581;  IRe  v.  Acker,  23  ffeni.,  663.)  It  was  also 
competent,  on  the  appeal  to  the  general  term,  for  the 
Supreme  Court  to  examine  all  the  evidence  in  the  case, 
and  to  reverse  or  affirm  the  judgment  of  the  special  term 
according  to  the  conclusion  of  fact  which  should  be  arrived 
at  upon  the  question  of  fraud.  That  court  probably 
assumed  the  facts  to  be  as  they  were  found  by  the  judge 
who  tried  the  issue,  and  then  merely  corrected  the  error 
into  which  he  appears  to  have  fallen,  conceding  his  pre- 
mises to  have  been  sound.  Still  the  whole  question  of 
fraud,  both  as  it  stood  at  the  trial  and  on  the  appeal,  was 
essentially  one  of  fact,  and  it  follows  that  we  have  no  right 
to  reverse  the  conclusion  which  is  now  appealed  from  to 
this  court. 

On  reversing  the  judgment,  the  Supreme  Court,  instead 
of  ordering  a  new  trial,  directed  a  final  judgment  for  the 
plaintiffs,  setting  aside  the  assignment,  with  other  appropriate 
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directions  concerning  the  fund.  It  only  remains  to  inquire 
whether  a  new  trial  should  have  been  granted  instead  of  an 
absolute  judgment,  and,  if  it  should  have  been,  whether  this 
court  can  so  modify  the  decision  appealed  from.  Upon 
these  questions  we  have  been  referred  to  the  case  of  Astor  v. 
L'Amoreux  (4  Seld.^  107).  That  was  an  action  of  covenant, 
commenced  in  1847  under  the  former  system  of  pleadings 
and  practice.  It  was  tried  in  1850,  after  the  Code  took 
effect,  without  a  jury,  as  I  infer,  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  On  appeal  to  the  general 
term  upon  a  Case,  the  decision  was  reversed  and  a  judg« 
ment  was  directed  in  favor  of  the  defendant.  From  that 
decision  an  appeal  was  brought  to  this  court,  and,  in  dis- 
posing of  the  case,  the  court  is  represented  as  merely 
saying  that  "the  Supreme  Court  erred  in  reversing  the 
judgment  recovered  at  the  circuit,  and  ordering  a  final 
judgment  for  the  defendant  upon  a  case  made  at  the  trial. 
It  should  have  ordered  a  new  trial,  which  was  all  that  it 
was  authorized  to  do."  The  judgment  of  the  Superior 
Court  was  accordingly  reversed  and  a  new  trial  ordered. 
From  the  manner  in  which  the  case  is  reported,  I  presume 
that  it  was  so  disposed  of  without  taking  the  papers  for 
deliberation.  This  decision  has  been  several  times  quoted 
as  authority  for  the  proposition  that  a  new  trial  must  be 
granted  in  all  cases  where  the  appellate  court  reverses  the 
judgment  rendered  upon  a  trial ;  and  the  language  imputed 
to  the  court  would  seem  to  justify  such  a  conclusion.  If 
the  court  did  so  intend  (which,  I  am  told  by  one  of  the 
judges  then  sitting,  was  not  the  case),  then  it  manifestly 
fell  into  an  error  which  should  now  be  corrected. 

In  the  original,  and  each  of  the  amended  Codes,  the  pro- 
vision of  law  has  been  and  now  is,  that  "  the  appellate 
court  may  reverse,  affirm  or  modify  the  judgment  or  order 
appealed  from  in  the  respect  mentioned  in  the  notice  of 
appeal,  and  may,  if  necessary  or  proper^  order  a  new  triaV* 
(Codes  of  1849  and  1852,  ^  330;  Code  of  1848,  ^  278.) 
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The  terms  of  this  provision  are  so  plain  that  no  argument 
can  be  necessary  to  show  that  the  appellate  court  is  not 
imperatively  required  in  all  cases,  on  reversing  a  judgment, 
to  grant  a  new  trial.  On  the  contrary,  it  is  plain  that  a  new 
trial  is  not  to  be  granted  unless  the  court  thinks  it  "neces- 
sary or  proper."  It  would  seem,  therefore,  that  in  the 
case  above  referred  to,  if  that  case  is  correctly  reported, 
the  attention  of  this  court  was  not  called  to  the  Code.  It 
certainly  must  have  escaped  observation  that  the  provision 
quoted  was  made  applicable  to  existing  suits.  The  action 
in  that  case,  as  we  have  seen,  was  covenant,  and  according 
to  the  former  practice  a  new  trial  would  have  been  the 
necessary  result  of  reversing  the  judgment.  Such  was 
the  uniform  practice  in  actions  at  law.  In  suits  in  equity, 
on  the  other  hand,  the  practice  was  uniform  for  the  appellate 
court  not  to  grant  a  new  trial  or  hearing  in  the  court  below, 
but  to  make  a  final  decree,  disposing  of  the  controversy 
as  it  stood  upon  the  pleadings  and  proofs.  In  the  system 
introduced  by  the  Code,  where  actions  at  law  and  suits  in 
equity  are  no  longer  distinguishable  as  such,  we  have 
adopted  no  rule  of  practice  in  the  respect  now  under  con- 
sideration. The  appellate  court  is  simply  authorized  to 
grant  a  new  trial,  if  in  its  judgment  a  new  trial  is  necessary 
or  proper  This  change  in  the  law  was  not  noticed  in  the 
case  which  has  been  mentioned. 

In  respect  to  the  present  case,  I  have  no  hesitation  in 
saying  that  it  was  eminently  a  proper  one  for  granting  a 
new  trial,  when  the  Supreme  Court  reversed  the  judgment 
of  the  special  term.  Further  evidence  might  have  been 
given  on  the  part  of  the  defendants  in  regard  to  the  good 
faith  of  the  assignment,  if  the  judge  who  tried  the  issue 
had  not  adopted  a  peculiar  view  of  the  case,  which  deter- 
mined the  question  in  their  favor.  If  that  view  was 
erroneous,  a  reversal  of  the  judgment  was  necessary;  but  it 
was  unjust  on  that  account  to  render  final  judgment  against 
them.    They  were  fairly  entitled  to  another  decision  of  the 
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judge  upon  the  facts  of  the  case,  and  to  bring  forward  such 
farther  evidence  as  they  might  be  able  to  command.  It  is 
proper  to  say,  and  to  say  it  with  great  distinctness,  as  the 
opinion  of  this  court,  that  extreme  caution  ought  to  be 
exercised  in  refusing  new  trials  where  judgments  are 
reversed.  The  discretion  of  the  appellate  court  should  be 
exercised  in  that  direction  only  in  cases  where  it  is  entirely 
plain,  either  from  the  pleadings  or  from  the  very  nature  of 
the  controversy,  that  the  party  against  whom  the  reversal 
is  pronounced  cannot  prevail  in  the  suit. 

I  have  come,  however,  to  the  conclusion  that  where  an 
appellate  court,  whose  judgments  are  brought  by  appeal 
to  this  court,  has  properly  reversed  the  judgment  of  a 
subordinate  court,  but  has  improperly  refused  a  new  trial, 
the  error  is  without  remedy  here.  If  the  judgment  of  the 
court  of  original  jurisdiction  has  been  once  affirmed,  on 
appeal,  and  then  a  further  appeal  is  brought  to  this  court, 
and  we  reverse  the  decision,  in  such  a  case  we  have  a 
discretionary  power  to  grant  or  refuse  a  new  trial.  To 
such  a  case  as  this  the  Code  strictly  applies.  We  grant 
a  new  trial,  if,  in  the  language  of  the  section  which  has 
been  qnoted,  we  deem  it  ^*  necessary  or  proper."  But  if 
the  origrinal  judgment  was  reversed  in  the  court  imme- 
diately below,  then  we  have  only  to  determine  whether 
the  reversal  was  according  to  the  law.  In  all  cases  it  is 
the  court  pronouncing  the  reversal  to  which  is  confided 
the  discretion  of  granting  or  refusing  a  new  trial.  Upon 
appeals  from  final  judgment  in  actions  after  a  trial,  this 
court  acts  as  a  court  of  error  purely.  It  can  only  examine 
such  questions  of  law  as  arise  upon  the  special  verdict, 
case  or  exceptions.  It  can  correct  errors  of  law,  but  if 
there  are  none  in  the  record  it  cannot  review  mistakes  of 
diuretion.  The  right  to  a  new  trial,  where  a  judgment  is 
reversed,  is  not  a  legal  right.  The  authority  to  grant  it, 
as  given  by  the  statute,  is  in  its  very  nature  discretionary. 
There  is  no  rule  or  principle  of  law  which  determines  the 
Smith. — Vol.  III.  6 


84  CASES  IN  THE  COURT  OF  APPEALS. 

liayor,  &c.,  of  New- York  «.  StuyvesaDi. 

necessity  or  propriety  of  another  trial.  If  the  court  below 
have  determined  that  the  justice  of  the  case  does  not  re- 
quire a  longer  continuance  of  the  litigation,  there  is  no 
legal  standard  by  which  we  can  test  the  accuracy  of  that 
determination.  We  can  only  substitute  our  own  discretion 
for  that  which  has  already  been  exercised  by  one  appellate 
tribunal,  and  this  is  a  power  which  I  think  we  do  not 
possess.  Whether  the  Supreme  Court,  therefore,  wisely 
and  discreetly  exercised  the  authority  given  to  it  in  de- 
clining to  allow  another  trial  in  the  present  case.  Is  not  a 
question  before  us,  and  there  being  no  error  in  reversing 
the  judgment  of  the  special  term,  this  court  has  no  duty 
or  power  except  to  affirm  the  decision. 

The  other  judges  were  of  opinion  that  the  Supreme 
Court  is  bound  to  grant  a  new  trial  on  reversing  a  judg- 
ment upon  appeal  on  a  Case,  unless  the  case  be  within  the 
exception  stated  in  Edmanstan  v.  McLaud  (16  N.  F.,  543) ; 
that  it  should,  in  this  case,  have  awarded  a  new  trial ;  and 
that  this  court  could  review  the  error.  In  other  respects 
the  foregoing  opinion  was  concurred  in  by  all  the  judges. 

Judgment  modified  by  the  award  of  a  new  trial. 


Mayor,  &c.,  of  Nbw-Tobk  v.  Stuyvesant's  Heirs. 
Peter  Cooper  v.  The  Same. 

A  conditional  limitation  of  the  legal  fee,  and  not  a  power,  was  created  by 
these  provisions  in  a  deed,  made  before  the  Beyised  Statutes,  of  land  in  the 
city  of  New-York  to  two  grantees,  the  owners  of  a4]oining  property,  their 
heirs  and  assigni^  to  their  own  nse  forever,  ris.,  that  the  estate  should  cease 
unless  the  land  shonld,  withhi  thirty  years,  be  opened  and  appropriated  as  a 
pabllc  square;  the  conveyance  being  upon  the  trust  to  permit  the  grantor, 
his  heirs  and  assigns,  to  receive  the  rents  and  profits  until  the  square  should 
be  thus  opened,  and  after  the  grantees  should  have  elected  so  to  open  and 
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sppropriate  It,  then  upoD  the  ftuiber  tnut  that  it  should  foroyer  be  kept  open 
as  a  public  place. 

Sach  deed  was  not  a  dedicaUon  of  the  land  by  the  grantor  as  a  pnblic  square, 
Dor  did  it  impose  a  duty  upon  the  grantees  to  devote  it  to  that  object  but 
conferred  an  authority,  to  be  exercised  or  not  by  them,  at  ihehr  own  discre- 
tion and  for  their  own  benefit 

This  authority,  even  if  construed  as  a  technical  power,  was  capable  of  assign- 
ment or  delegation.  Having  been  transferred,  with  his  interest  In  the  land, 
by  one  of  the  grantees  to  a  third  person,  who  conveyed  to  the  other  grantee, 
and  by  the  latter,  having  thus  the  whole  interest,  to  the  city  of  New- York, 
the  city  acquired  the  right  to  open  the  square  within  the  thirty  years,  and, 
having  performed  the  condition  on  which  the  fee  was  limited,  became  seised 
of  the'entire  legal  estate  subject  to  the  trust 

The  city,  being  about  to  open  the  square,  was  not  bound  to  litigate  the  mere 
legal  title  in  a  proceeding  instituted  against  it  by  the  heirs  of  the  original 
grantor,  before  the  expiration  of  the  thirty  years,  under  the  statute  "  to 
determine  claims  to  real  estate,"  but  was  entitled  after  the  institution  of 
such  proceeding  to  bring  its  suit,  as  in  equity,  to  determine  all  its  rights 
and  thoee  of  the  heirs,  both  in  their  legal  and  equitable  aspects. 

No  dedication  of  the  land  for  a  public  square  can  be  implied  against  the  heirs 
of  the  grantor  from  its  representation  as  a  mere  blank,  undistinguished  fVom 
(he  streets  surrounding  it,  upon  a  partition  map  made  by  such  heirs  and  by 
reference  to  which  they  conveyed  lots,  twenty  years'before  the  expiration  of 
the  period  within  which  the  election  to  open  it  was  vested  in  the  grantees 
of  the  square  or  their  assigns,  the  square  being  then  covered  with  build- 
higs,  and  such  map  not  professing  to  show  a  partition  of  all  the  land 
inherited. 

Appeal  from  the  Superior  Court  of  New- York  city.  The 
defendants,  who  are  the  same  in  both  actions,  are  the  heirs 
of  Nicholas  W.  Stuy  vesant.  They  claimed  title  to  a  triangu- 
lar piece  of  ground  lying  between  the  Bowery,  Third-avenue 
and  Seventh-street  in  the  city  of  New-York,  which  had  been 
laid  out  and  opened  as  a  public  place,  called  Stuyvesant- 
square.  On  the  17th  of  July,  1852,  they  instituted  a  pro- 
ceeding, under  the  Revised  Statute  relative  to  the  determina- 
tion of  claims  to  real  estate,  by  causing  a  rule  to  be  entered 
in  the  Supreme  Court  and  notice  to  be  served  upon  the  city 
corporation,  requiring  it  to  assert  its  claim  to  the  land  in 
the  manner  required  by  that  statute.  {2R.  &,  312.)  Imme- 
diately thereafter  the  corporation  instituted  the  first  above 
entitled  action  to  restrain  the  defendants  from  the  further 
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prosecution  of  that  proceeding,  and  from  instituting  any 
other  proceeding  to  assert  their  claim  to  the  land,  and  from 
interfering  with  or  disturbing  the  corporation  in  its  appro- 
priation and  improvement  as  a  public  square.  Peter  Cooper 
commenced  an  action  for  the  same  general  purposes,  which 
is  that  secondly  above  entitled.  He  set  up  a  general  interest 
as  a  corporator  in  the  improvement  of  the  square,  and  a 
special  interest  as  the  owner  of  property  adjacent  thereto, 
among  other  lots,  that  on  which  the  Peter  Cooper  Institute 
stands,  and  averred  a  purchase  by  himself  of  such  property 
in  reliance  upon  an  implied  dedication  of  the  square  by  a 
partition  map,  made  and  dated  in  May,  1834,  upon  a  division 
of  part  of  the  real  estate  of  Nicholas  Stuyvesant  among  his 
heirs,  on  which  the  square  was  represented  as  open  and 
undivided  land. 

The  actions  were  brought  on  for  trial  together,  before  Mr. 
Justice  Emott,  without  a  jury,  who  found  as  facts :  That, 
on  August  1,  1825,  Nicholas  W.  Stuyvesant  and  veife,  by 
their  deed  of  that  date,  for  the  consideration  of  one  dollar, 
conveyed  to  Charles  H.  Hall  and  Robert  L.  Reade,  all  their 
estate  in  that  certain  triangular  piece  of  land  (describing 
what  was  afterwards  called  Stuyvesant-square)  habendum 
"  to  the  parties  of  the  second  part,  their  heirs  and  assigns, 
to  their  ovm  proper  use,  benefit  and  behoof  forever,  in  trust, 
nevertheless,  and  for  the  uses  and  purposes  hereinafter 
expressed  of  and  concerning  the  same,  and  to  and  for  no 
other  use,  purposes  or  end  whatsoever,  that  is  to  say,  in 
trust  to  permit  the  said  Nicholas  William  Stujrvesant,  his 
heirs  and  assigns,  in  the  meantime,  and  until  the  said  hereby 
granted  and  conveyed  parcel  of  ground  shall  be  opened  as  a 
public  square,  to  receive  and  enjoy  the  rents,  issues  and  pro- 
fits thereof;  and  after  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  shall  have  elected  to  lay  open  and 
shall  actually  open  the  same  as  and  for  a  public  square,  then 
upon  the  further  trust  that  the  same  be  forever  thereafter 
kept  open  and  appropriated  to  and  for  the  sole  use  of  a 
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pablic  square  or  street,  to  be  called  Stujnresant-square,  and 
to  and  for  no  other  use  or  purpose  whatever:  Provided 
always,  that  if  the  said  piece  or  parcel  of  ground  shall  not, 
within  thirty  years  from  the  date  of  these  presents,  be  so 
opened  and  appropriated  as  and  for  a  public  square  as  afore- 
said, then  and  from  thenceforth  these  presents  shall  cease  and 
determine,  and  the  estate  hereby  granted  shall  revert  to  the 
said  Nicholas  William  Stuj^vesant,  his  heirs  and  assigns,  to 
their  own  proper  use  forever,  anything  herein  contained  to 
the  contrary  in  any  wise  notwithstanding.''  The  deed  Airther 
stated  that  the  grantees  (who  did  not  execute  it)  covenanted 
jointly  and  severally  to  indemnify  Stujrvesant,  his  heirs  and 
assigns,  against  any  assessment  or  imposition  which  might 
at  any  time  thereafter  be  laid  or  imposed  upon  him  or  them, 
or  his  or  their  estate,  in  respect  of  any  estate  or  land  which 
he  then  owned,  for  or  by  reason  of  opening  the  square  or 
that  part  of  Seventh-street  which  adjoined  it. 

On  the  day  of  this  conveyance  Stujrvesant  had  conveyed 
several  parcels  of  land  in  the  immediate  vicinity  of  the 
square  to  the  same  grantees. 

On  the  20th  day  of  August,  1828,  Robert  L.  Reade  con- 
veyed by  quit-claim  to  James  Hooker  all  his  estate  and 
interest  in  the  square,  under  the  above  described  deed,  to 
be  held  for  the  same  uses  and  purposes ;  and  on  December 
1,  1828,  Hooker  quit-claimed  to  Charles  H.  Hall ;  and  on 
December  23,  1828,  Hall  conveyed  the  premises,  with  full 
covenants,  to  the  corporation  of  New-York,  '*  as  and  for  a 
public  or  open  square  or  place,"  subject  to  certain  leases 
ttien  outotanding,  of  parts  of  the  land  constituting  the  square, 
which  was  at  that  time,  and  for  several  years  afterwards, 
covered  with  buildings.  In  1850,  the  corporate  authorities 
obtained  an  act  of  the  legislature  for  altering  the  city  map 
and  laying  out  thereon  Stujrvesant-square,  as  a  public  place, 
and  procured  the  appointment  of  commissioners  of  estimate 
and  assessment,  to  appraise  the  damages  sustained  by  the 
owner  of  a  lot  constituting  a  portion  thereof,  which  Stuy- 
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vesant  had  sold  before  his  conveyance  to  Hall  and  Beade  in 
1825.  These  damages  were  assessed  upon  the  remainder  of 
the  land  constituting  the  square,  and  were  paid  by  the  city. 
The  final  order  of  confirmation  of  these  proceedings  in  the 
Supreme  Court  was  made  July  31, 1852. 

Peter  Cooper  derived  his  title  to  lands  in  the  neighbor- 
hood of  the  square  under  deeds  executed  by  all  the  heirs  of 
Stujrvesant,  which  referred  to  a  partition  map  entitled  *'Map 
showing  a  division  of  part  of  the  real  estate  late  of  Nicholas 
W.  Stuyvesant,  deceased,  among  all  his  heirs,  May,  1834." 
Upon  this  map,  the  ground  which  constituted  Stuyvesant 
square  was  undistinguished  firom  the  streets  which  surround 
it,  and  not  represented  by  any  boundaries,  divisions  or  desig- 
nation. It  was  shown  to  have  many  houses  upon  it,  which, 
from  1825  down  to  the  time  of  the  trial,  had  been  suffered 
to  dilapidate  and  fall  to  ruin  without  repair  or  interference. 

Charles  H.  Hall  died  January,  1852,  and  Robert  L.  Reads 
October  5,  1852. 

The  plaintiffs  in  both  actions  had  judgment  for  the  relief 
demanded  by  them,  and  these  judgments  were,  on  appeal, 
afiirmed  by  the  Superior  Court  at  general  term.  The  defen- 
dants appealed  to  this  court. 

J.  W^  Oerardt  for  the  appellants. 

Nxchohu  lEUt  for  the  city  of  New-York. 

John  E.  PanonSf  for  Peter  Cooper. 

Johnson,  Ch.  J.  The  conveyance  of  1825  firom  Stuy- 
vesant and  wife  to  Hall  and  Read,  of  the  property  now 
designated  as  Stujrvesant-square,  after  acknowledging  a 
pecuniary  consideration,  grants,  bargains,  sells,  releases  and 
conveys  to  Hall  and  Reade,  and  to  their  heirs  and  assigns 
forever,  the  above  mentioned  premises,  to  have  and  to  hold, 
unto  them,  their  heirs  and  assigns,  to  their  own  proper  use 
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foreven  These  expressions,  prior  to  the  Revised  Statutes* 
were  effectual  to  vest  the  whole  legal  estate  in  the  grantees, 
whatever  might  be  the  form  of  equitable  interest  created 
by  the  subsequent  trust  provisions  of  the  deed.  ( 1  Sugden 
an  Powers,  153  ;  1  HiU  on  Trustees,  3d  Am.  ed.,  251.) 

Passing  over  for  the  moment  the  disposition  of  the  equi- 
table interests,  the  deed  contains  a  provision  that  the  legal 
estate  thus  granted  shall  cease,  if  within  thirty  years  from 
its  date  the  premises  shall  not  be  opened  and  appropriated 
as  a  public  square.  The  equitable  interest  in  the  legal  estate 
tiias  created  is  disposed  of  as  follows :  The  grantees  are  to 
hold  in  trust,  to  and  for  the  uses  and  purposes  following,  and 
for  no  other  use,  end  or  purpose  whatsoever ;  that  is  to  say, 
in  trust  to  permit  Stuyvesant,  his  heirs  and  assigns,  in  the 
mean  time,  and  untU  the  premises  shall  be  opened  as  a 
public  square,  to  receive  and  enjoy  the  rents,  issues  and 
profits  thereof,  ^*  and  after  the  said  party  of  the  second  part, 
their  heirs  and  assigns,  shall  have  elected  to  lay  open  and 
shall  actually  open  the  same  as  and  for  a  public  square,  then 
upon  the  further  trust,  that  the  same  be  forever  thereafter 
kept  open  and  appropriated  to  and  for  the  sole  use  of  a 
public  square  or  street,  to  be  called  Stuyvesant-square,  and 
to  and  for  no  other  use  or  purpose  whatever."  Thus,  by 
the  effect  of  the  deed  the  legal  fee  was  in  Hall  and  Reade, 
but  was  to  revert  to  Stuyvesant  if  the  square  was  not 
opened  in  thirty  years.  If  it  was  opened  within  that 
period,  and  from  the  time  of  the  opening,  the  legal  fee  was 
to  remain  in  the  grantees,  then*  heirs  or  assigns  forever,  in 
trust  for  the  public  use  of  the  land  as  a  square.  Until  that 
event  happened,  if  it  should  happen  within  the  period 
limited,  Stuyvesant,  his  heirs  and  assigns,  as  cestms  que  trust, 
were  to  enjoy  the  rents  and  profits. 

It  is  apparent  that  Stuyvesant,  by  the  terms  of  this  deed, 
did  not  dedicate  the  land  in  question  as  a  public  square.  It 
was  to  iBvert  to  him  in  case  it  was  not  opened,  and  upon 
its  reverting  be  was  to  have  it  in  fee  to  his  own  use,  as  he 
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had  it  before  the  deed  was  made.  Nor  did  he,  by  the  terms 
of  the  conveyance,  impose  it  as  a  duty  upon  the  grantees, 
their  heirs  or  assigns,  that  they  should  open  it  as  a  public 
square.  The  terms  chosen,  limiting  the  trust  estate  as  to 
arise  only  after  they,  their  heirs  or  assigns,  shall  have 
elected  to  lay  open,  and  shall  actually  open  the  same,  make 
this  manifest.  Indeed,  the  first  expression  employed  seems 
to  have  been  introduced  for  the  purpose  of  excluding  any 
possible  implication  of  a  duty  to  open  the  square.  For  as 
an  election  to  open  would  be  necessarily  included  in  and 
shown  by  the  actual  opening,  those  words  must  be  taken  to 
have  been  introduced  to  make  it  clear  that  they  owed  no 
duty,  in  respect  to  opening  the  square,  either  to  Stuy vesant 
or  to  the  public.  They  had  not,  therefore,  a  trust  to  open 
the  square,  for  trusts  are  always  imperative,  and  are  obliga- 
tory upon  the  conscience  of  the  party  intrusted.  (2  Sngden 
on  Powersj  173.)  They,  on  the  contrary,  were  at  liberty  to 
open  or  refrain  from  opening  the  square  as  they  saw  fit,  and 
in  exercising  this  liberty  they  were  not  bound  to  regard  any 
interests  but  their  own,  and  might  properly  be  governed  by 
any  motives  or  induced  by  any  considerations  which  they 
chose  to  consider  sufficient  to  direct  their  action.  Had 
they  agreed  with  third  persons  for  money,  either  to  open  or 
to  abstain  from  opening  the  square,  there  could  have  been 
no  objection  on  any  ground  to  the  agreement,  aud  they 
would  have  received  the  money  to  their  own  use.  In  short, 
this  privilege,  whatever  was  its  legal  character,  was  their 
property.  The  circumstances  which  attended  the  execution 
of  this  deed  strongly  corroborate  the  view  which  has  been 
stated.  On  the  day  of  this  conveyance  Stuyvesant  had 
conveyed  several  parcels  of  land  in  the  immediate  vicinity 
of  this  square  to  the  same  grantees.  Looking  to  the  future 
value  of  the  lands  thus  purchased,  it  was  or  may  have  been 
regarded  as  important  to  them  that  they  should  have  the 
privilege  of  opening  this  square.  Stuyvesant  appears  to 
have  been  willing  to  permit  it  to  be  opened,  provided  he  was 
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not  put  to  any  expense  in  regard  to  it,  and  the  period  of 
thirty  years  was  fixed  upon  as  that  within  which  the  ques- 
fion  would  naturally  be  determined.  This  is  the  fair  inter- 
pretation of  the  intention  of  the  parties,  as  embodied  in  the 
deed  and  collected  from  examining  their  respective  posi- 
tions. If  Stujrvesant,  instead  of  executing  the  deed  in 
question,  had  given  them  an  agreement  that  at  any  time 
within  thirty  yeans,  on  application  and  payment  by  them, 
their  heirs  or  assigns,  of  the  expenses,  he  would  lay  open 
the  square,  there  would  have  been  no  more  diflSculty  in 
enforcing  a  specific  performance  of  that  agreement  tiian 
there  is  in  enforcing  an  ordinary  agreement  for  the  sale  of 
land.  One  of  the  two  could  have  transferred  his  interest  to 
the  other,  and  he  to  a  third  person,  and  a  court  of  equity, 
at  his  suit,  would  have  decreed  specific  performance. 

This  right  or  privilege  was  not  a  power  in  its  legal  sense. 
They  were  to  appoint  nothing ;  were  to  execute  no  instru- 
ment ;  but  the  provision  of  the  deed  was,  that  if  they  did 
a  certain  act,  in  pais^  an  estate  was  thereupon  to  arise  in 
trust  for  the  public  use.  It  was  a  conditional  limitation ; 
and  the  question  arising  upon  it  is,  whether  the  event 
which  the  parties  had  in  contemplation  has  happened.  If 
A.,  having  three  lots  of  land,  and  conceiving  that  the  value 
of  two  of  them  would  be  greatly  increased  by  having  a 
house  on  the  third,  even  though  it  belonged  to  some  one 
else,  should,  to  effect  the  building  of  that  house  with- 
out expense  to  himself,  give  a  lease  to  B.  for  three  years, 
with  a  provision  that  if  during  the  term  he  should  build  a 
house,  his  estate  for  years  should  thereupon  become  a  fee ; 
if  he  built  within  the  time  he  would  have  acquired  the  fee, 
not  as  having  executed  a  power,  but  as  having  performed 
the  thing  or  brought  about  the  event  on  which  the  fee  was 
limited.  The  substantial  nature  of  the  limitation  in  the 
deed  in  question  is  lilie  that  in  the  case  supposed.  It  is, 
therefore,  not  subject  to  the  rules  which  govern  the  exe« 
cution  of  powers. 

SmiH.— Vol.  III.  6 
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Nor  if  it  were,  and  this  limitation  were  regarded  as  a 
power,  does  it  follow  that  there  could  be  no  delegation  of 
the  authority.  There  is  no  general  and  inflexible  rule 
against  such  a  delegation.  The  inflexible  rule  is,  that  a 
confidence  reposed  cannot  be  delegated.  ( Sugden  on  Poweruy 
249.)  Wherever  there  is  a  discretionary  trust  of  course 
there  is  a  confidence,  even  though  it  be  a  trust  resting  in  a 
discretion,  the  exercise  of  which  can  neither  be  compelled, 
if  the  trustee  will  not  exercise  it,  nor  controlled,  if  he 
exercise  it  unwisely.  In  such  cases  it  is  apparent  that  the 
discretion  has  been  created  for  the  benefit  of  some  one 
other  than  him  who  is  to  exercise  it,  and  that  the  creator 
of  it  looks  to  have  it  exercised  upon  grounds  of  propriety, 
depending,-  perhaps,  upon  circumstances  which  cannot 
be  noticed  in  a  legal  or  equitable  forum,  but  which  address 
themselves  wholly  to  the  conscience,  good  faith  and  wisdom 
of  the  person  to  whom  the  discretion  is  committed.  But 
where  an  authority  exists  without  this  element  of  confi- 
dence, and  is  to  be  exercised  for  the  mere  benefit  of  the 
party  holding  it,  the  reason  fails.  And  in  such  cases,  at 
least,  if  the  assignment  by  its  terms  permits  a  delegation, 
the  law  does  not  forbid  it.  ( Cole  v.  Wade^  16  Ves.^  44 ;  1 
Sugden  on  Potversi  223,  and  cases  cited.) 

As,  therefore,  Hall  and  Reade  did  not,  if  this  instru- 
ment created  a  power,  take  it  as  trustees,  but  in  their  own 
right  and  for  their  own  benefit,  the  terms  of  the  limitation 
*^  to  them,  their  heirs  or  assigns,"  whether  it  be  a  power, 
or  a  conditional  limitation,  as  I  regard  it,  should  be  con- 
strued as  they  would  be  construed  if  they  were  contained 
in  an  agreement,  by  Stujrvesant,  to  open  the  square,  on 
their  request  and  payment  of  expenses.  In  such  a  case 
there  can  be  no  doubt  that  one  could  transfer  to  the  other, 
and  that  he  then  would  have  the  whole  interest  and  might 
transfer  it.  Such  was,  in  substance,  the  effect  of  the 
instruments  in  proof  in  this  case.  By  them  the  city 
of  New-Tork  acquired  the  right  which  Hall  and  Reade  had 
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to  open  the  sqaare,  and  they  rightfully  proceeded  within 
the  thirty  years  to  exercise  that  right. 

It  remains  to  consider  whether  they  were  entitled  to 
adopt  the  form  of  proceeding  to  which,  in  this  case,  they 
have  resorted.  If  the  legal  estate  was  not  in  the  corpora- 
tion, no  objection  is  perceived  to  the  form  of  their  suit; 
for,  in  that  case,  as  both  the  right  of  the  Stuyvesant 
heirs  to  the  rents  and  profits,  until  the  thirty  years  should 
have  expired,  and  the  right  of  the  corporation  to  put  an 
end  to  their  enjoyment  of  the  rents  by  actually  opening 
the  sqaare,  were  each  carved  out  of  the  equitable  interest^ 
and  were  not  dependent  on  the  legal  estate,  and  an  equitable 
forum  was  peculiarly  appropriate  to  deal  with  the  rights  of  the 
parties.  In  that  condition  of  the  legal  estate,  no  determi- 
nation, upon  the  mere  legal  title,  could  have  effectually, 
during  the  thirty  years,  settled  the  rights  of  these  parties. 
And  as  the  corporation  was  about  to  proceed  .to  a  large 
expenditure  of  public  money  in  a  matter  of  public  interest, 
and  where  it  rightfully  represented  the  public  interest 
{fFatertotm  v.  Qnven^  4  Paige^  510),  and  the  Stuyvesant 
heirs  were  in  possession,  claiming  that  the  right  to  open 
the  square  was  at  an  end,  a  resort  to  the  equitable  powers 
of  the  court  seems  to  have  been  requisite  to  a  complete  and 
satisfactory  disposition  of  the  controversy. 

If,  on  the  other  hand,  the  legal  title  was  in  the  corpora- 
tion, a  recovery  by  it  upon  that  mere  title,  during  the 
thirty  years,  and  before  the  actual  opening  of  the  square, 
would  not  have  touched  the  question  really  in  controversy 
between  the  parties.  It  would  have  left  undecided  the 
question  whether  the  city  could  rightfully  open  the  square, 
and  its  effect  would  have  been  to  turn  the  Stuyvesant  heirs 
over  to  the  necessity  of  themselves  instituting  an  equitable 
suit  to  restrain  the  city  from  proceeding  to  open  the  square, 
which,  by  virtue  of  its  mere  legal  estate,  it  could  have  pro- 
ceeded to  do,  without  judicial  proceedings  of  any  sort. 
Even  in  a  suit  by  the  city,  upon  the  mere  legal  titie,  the 
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Stuyvesant  heirs  might  probably  have  introduced  into  the 
controversy,  under  the  present  system  of  procedure,  the 
whole  equitable  controversy  between  the  parties,  and, 
therefore,  there  seems  to  be  no  valid  objection  to  the  city 
submitting,  in  one  suit,  all  their  rights,  both  in  their 
legal  and  equitable  aspects,  to  the  judgment  of  a  single 
tribunal.  The  only  objection  made,  either  in  the  answer 
or  on  the  trial,  to  the  form  of  the  suit  was,  that  the  notice 
given  by  the  Stuyvesant  heirs  rendered  it  necessaiy  for  the 
city  to  bring  an  action,  on  the  mere  legal  tittle,  in  the 
Supreme  Court.  Even  if  the  Code,  section  four  hundred 
and  forty-nine,  has  not,  as  I  incline  to  think  it  has,  taken 
away  the  right  to  proceed  to  compel  a  determination  of 
claims  to  real  estate  in  any  other  way  than  by  a  regular 
action  under  the  Code,  still,  the  provisions  of  the  Revised 
Statutes  were  framed  to  deal  with  mere  legal  controversies 
and  could  not  have  afforded  any  adequate  remedy  in  respect 
to  the  equitable  elements  of  the  present  controversy.  The 
city  was,  therefore,  not  bound  to  submit  to  this  partial  and 
incomplete  litigation,  but  properly  brought  the  whole  con^ 
troversy,  in  all  its  aspects,  in  a  single  suit,  before  the 
court  for  adjudication. 

The  case  of  Mr.  Cooper  stands  upon  a  very  different 
ground.  His  individual  right  rests  upon  an  implied  dedi* 
cation  by  the  Stuyvesant  heirs  by  means  of  the  partition 
map  of  1834.  That  map  does  not  represent  these  pre^ 
mises  at  all,  but  leaves  a  blank  where  they  are  situated, 
the  space  which  on  the  map  would  appropriately  belong 
to  them  being  continuous  with  that  which  represents  the 
Bowery.  The  fact  that,  for  more  than  twenty  years  after 
that  map  was  made,  those  premises  were  subject,  by  virtue 
of  the  deed  of  1825,  to  be  thrown  open  as  a  public  square 
by  those  over  whom  the  Stuyvesant  heirs  had  no  con- 
trol, seems  to  afford  a  sufficient  and  satisfactory  solution 
of  the  omission  to  represent  them  upon  the  map.  The 
heirs  could  not  desire  to  partition  premises  so  situated ;  no 
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reasonable  men  would  have  done  so.  Property,  sub- 
ject to  such  a  right  for  so  long  a  period,  could  not  be 
compared  in  value  with  other  property  absolutely  owned. 
The  allotment  of  it  to  any  one  of  the  parties  to  the  parti- 
tion would  have  given  him  what  might  be  either  of  great 
value  or  of  very  little,  as  the  square,  should  or  should  not 
happen  to  be  opened.  Under  such  circumstances  the 
parties  to  the  map  cannot  be  deemed  to  have  intended  to 
dedicate  this  land  to  public  use.  Nor,  as  the  land  was 
then  covered  with  buildings,  can  any  one  purchasing  lots 
in  the  neighborhood  be  regarded  as  buying  on  the  faith 
that  such  a  dedication  had  been  made  or  agreed  upon. 
The  least  inquiry  would  inevitably  have  led  to  the  know- 
ledge of  the  existing  facts  in  regard  to  the  condition  of  the 
property.  Indeed,  the  plaintiff's  own  allegation  founds 
his  supposed  right  on  a  reliance  upon  the  deeds,  as  well 
as  upon  the  map,  at  the  time  of  his  purchase ;  and  as  a 
reference  to  those  deeds  would  have  disclosed  the  facts  as 
they  appear  above,  he  cannot  be  regarded  as  having  been 
misled  by  the  acts  of  the  Stuyvesant  heirs,  nor  as  having 
thereby  acquired  any  equitable  right  of  estoppel  as  against 
them.    His  suit  should,  therefore,  have  been  dismissed. 

BoosEVEi/r,  J.,  delivered  an  opinion  for  affirming  the 
judgment  in  favor  of  the  city  of  New-York ;  all  the  judges 
concurring, 

Judgment  for  Mayor,  Ac,  of  New-York  affirmed.  Judg- 
ment for  Peter  Cooper  reversed,  and  his  complaint  dismissed. 
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Bank  of  Stbaguse  v.  Holusteb. 

A  note,  payable  at  the  Bank  of  Utica,  where  the  maker  had  no  fands,  waa 
deliyered,  after  busiDess  hours  on  the  laAt  day  of  grace,  to  the  teller,  who 
was  also  a  notary,  at  his  dwelUng-hoase,  for  the  purpose  of  demanding  pay- 
ment He  went  to  the  bank,  and  being  unable  to  obtain  entrance,  demanded 
payment  of  himself  at  the  bank  door,  ffdd,  a  sufficient  presentment  to 
charge  an  indorser. 

Appeal  from  the  Supreme  Court.  The  action  was  against 
John  HoUister  as  indorser  of  a  promissory  note,  made  by 
F.  HoUister,  April  6th,  1851,  for  the  payment  of  S2750, 
one  year  after  date,  at  the  Bank  of  Utica. 

The  trial  was  had  at  the  Onondaga  Circuit,  before  Mr. 
Justice  Allen,  without  a  jury.  It  was  proved  that  on  the 
9th  of  April,  1852,  when  the  note  became  due,  it  was 
brought  by  a  clerk  of  the  plaintiff  to  the  paying  and 
receiving  teller  of  the  Bank  of  Utica,  who  was  also  a 
notary  public,  at  his  boarding-house  in  that  city,  at  half 
past  six  in  the  evening,  and  delivered  to  him  for  collection 
or  protest.  He  went  to  the  bank,  found  the  outer  door 
locked  and  could  not  obtain  admission.  The  notary  and 
teller  testified  that  thereupon  *'  I  made  a  demand  of  pay- 
ment of  the  note  of  myself,  standing  on  the  steps  before 
the  outer  door  of  the  bank,  and  then  went  to  my  boarding- 
house  and  made  out  the  notice  of  protest,  and  deposited  it 
in  the  post  office  before  seven  o'clock,  the  mail  leaving  at 
eight,  directed  to  John  HoUister,  Buffalo,  Erie  county,  his 
place  of  residence."  He  further  proved  that  F.  HoUister, 
the  maker  of  the  note,  had  no  funds  in  the  bank,  and  that 
no  one  called  at  the  bank  to  pay  the  note,  or  inquired 
for  it  during  business  hours,  which  closed  at  four  o'clock, 
P.M. 

The  judge  held  that  there  had  been  no  sufficient  demand 
of  pajrment,  and  ordered  judgment  for  the  defendant,  which 
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having  been  affirmed  by  the  Supreme  Court  at  general  term 
in  the  fifth  district,  the  plaintiff  appealed  to  this  court. 

T.  T.  Daciit  for  the  appellant. 

Francis  Kemany  for  the  respondent 

Habbis,  J.  Two  questions  are  involved  in  the  decision 
of  this  case :  First.  Relating  to  the  time  of  presenting  the 
note  for  payment ;  Second.  The  manner  of  presentment. 

As  to  the  time :  The  note  was  payable  at  the  Bank  of 
Utica.  By  making  it  thus  payable,  the  maker  agreed  that 
the  note  should  be  paid  during  the  usual  business  hours  of 
the  day  upon  which  it  matured.  The  holder  also  agreed 
that  the  note  should  be  presented  for  payment  within  the 
same  time.  In  giving  effect  to  the  contract  the  law  pre- 
sumes that  the  parties  intended  to  conform  to  the  known 
aod  established  course  of  business  at  the  place  where  their 
contract  was  to  be  performed.  The  general  rule,  therefore, 
is,  that  where  the  note  is  payable  at  a  bank,  it  must  be  pre- 
sented for  payment  before  the  usual  hour  of  dosing  the 
banking-house. 

Thus,  in  Parker  v.  Gordon  (7  Eatt^  385),  a  bill  was  paya- 
ble at  a  banker's,  whose  usual  time  for  closing  his  shop  was 
six  o'clock.  The  bill  was  presented  after  that  hour.  The 
shop  was  closed  and  the  clerks  gone.  In  an  action  against 
the  drawer  of  the  bill,  it  was  held  that  the  presentment  was 
not  sufficient. 

But  though  the  presentment  is  made  after  business  hours, 
it  will  be  sufficient,  if  a  proper  person  be  found  at  the  place, 
to  give  an  answer.  In  Oamett  v.  Woodcock  ( 1  Starh^  475), 
the  bill  was  payable  at  a  banker's  in  London.  It  was  pre- 
sented for  payment  in  the  evening  of  the  day  when  it  became 
due.  A  boy  returned  for  answer,  "No  orders.'*  Lord 
Ellenbobough  said,  upon  the  trial,  "  I  think  it  perfectly 
clear  that  if  a  banker  appoint  a  person  to  attend  in  order  to 


48  CASES  IN  THE  COURT  OF  APPEALS. 

Bank  of  Synbcuse  «.  Hollister. 

give  an  aDBwer,  a  presentment  would  be  sufficient,  if  made 
before  twelve  at  night."  So,  where  a  draft,  payable  at  the 
bank,  **  was  presented  for  payment  in  the  afternoon  of  the 
last  day  of  grace,  after  regular  banking  hours,  and  the  cashier 
of  the  bank,  being  there,  refused  pa3anent,  because  there 
were  no  funds  there  belouging  to  the  acceptor,  it  was  held, 
that  the  cashier,  whose  duty  it  was  to  attend  to  business  of 
this  sort,  being  at  the  bank,  and  having  returned  a  negative 
answer,  and  it  appearing  that  the  acceptors  had  provided  no 
funds,  the  demand  was  sufBcient.  {Flint  v.  Rogers,  15  Maine, 
67 ;  Bank  of  Vtica  v:  Smith,  18  John.,  230  ;  Henry  v.  Lee,  2 
Chit.,  124.)  In  the  latter  case.  Lord  Ellenbobough  said, 
in  answer  to  the  objection  that  a  bill  had  been  presented 
after  business  hours,  ^'  In  general,  it  is  not  sufBcient.  It 
will  not  do,  if  nobody  \&  there  to  receive ;  but  if  somebody 
is  there,  and  the  person  presenting  the  bill  gets  an  answer, 
it  is  sufficient."  Batlet,  J.,  also  said :  *<  If  it  is  presented 
after  the  usual  hours,  it  is  at  the  peril  of  the  person  present- 
ing it ;  for,  if  nobody  is  there,  it  will  not  do,  but  if  there  is, 
then  it  is  immaterial  at  what  time  it  is  presented."  The 
latter  judge,  in  his  Treatise  an  Bills,  also  says :  *^  A  present- 
ment at  a  banker's,  out  of  the  usual  hours,  will  be  unobjec- 
tionable, if  the  banker,  or  any  agent  on  his  behalf,  were 
there  at  the  time  of  such  presentment."  (Bayl.  on  Bills,  212, 
Am.  ed.,  1836. )  So,  also,  Chitty  says :  "  A  presentment  at 
any  time  in  the  day  or  evening  is  sufficient,  if  an  answer  be 
given  by  an  authorized  person."  ( Chit,  on  Bills,  278. )  It 
was  not  too  late,  therefore,  to  present  the  note  for  payment 
at  half-past  six  o'clock,  if  an  authorized  person  could  be 
found  at  the  bank  to  give  an  answer. 

We  are  therefore  next  to  consider  the  manner  in  which  the 
note  was  presented.  It  had  been  delivered  to  the  teller  of 
the  bank,  he  being  a  notary,  for  the  purpose  of  demanding 
payment  and  giving  notice  to  the  indorser.  He  was  the 
very  officer  to  whom  the  note  should  properly  have  been 
presented  for  payment    He  was  the  person  of  whom  the 


ALBANY,  MARCH,  1868.  49 

Bank  of  Syractue  v.  Hollister. 

maker  of  the  note  should  have  inquired  for  the  note,  if  he 
had  come  to  pay  it.  If  the  money  had  been  deposited  to 
meet  the  note,  he  would  have  received  it.  He  had  been  at 
the  counter  of  the  bank  during  the  business  hours  of  the 
day.  He  knew,  and  testified,  that  no  person  had  inquired 
for  the  note,  and  that  the  maker  had  no  funds  in  the  bank. 
What,  under  such  circumstances,  was  it  necessary  for  the 
teller  to  do,  in  order  to  charge  the  indorser?  He  was  the 
agent  of  the  holder  of  the  note  to  demand  payment,  and 
was  at  the  same  time  the  proper  officer  of  the  bank  to 
answer  the  demand  either  by  paying  the  note  or  refusing  to 
pay.  Had  funds  been  provided  to  meet  the  note,  he  would 
have  paid  it.  Knowing  the  fact  that  there  were  no  funds, 
the  teller,  nevertheless,  went  to  the  banking  house,  and,  find- 
ing the  outer  door  locked,  made  a  demand  of  pa3rment  of 
himself  as  the  paying  officer  of  the  bank.  Had  he  unlocked 
the  door  and  entered  the  building,  he  being  the  person 
authorized  to  pay  or  refuse  payment,  it  could  not  have 
been  doubted  that  the  demand  was  sufficient.  This,  of 
course,  would  have  been  an  idle  ceremony.  The  teller  knew 
this  and,  therefore,  abandoned  his  attempt  to  enter  the  bank. 
I  think,  however,  he  did  enough  to  satisfy  the  condition  upon 
which  the  indorser  was  to  become  liable.  Suppose  the  note 
had  been  delivered  to  the  teller  before  the  close  of  banking 
hours,  he  would  have  had  nothing  to  do  but  to  give  notice 
of  non-payment.  No  formal  demand  would  have  been 
required.  It  would  have  been  enough  for  him  to  be  satisfied, 
either  from  his  own  knowledge  of  the  fact,  or  an  examina^ 
tion  of  the  books  of  the  bank,  that  there  were  no  funds  there 
to  pay  the  note.  Suppose  that,  when  he  went  there,  the 
teller  had  gained  admission,  he  would  then  have  had  nothing 
to  do  but  to  return  back  and  give  the  appropriate  notice  to 
the  indoraer.  No  proclamation,  no  clamorous  demand,  was 
required. 

Smith.— Vol.  m.  7 
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This  view  of  the  question  is,  I  think,  abundantly  sustained 
by  authority.  In  Saunderson  v.  Juulge^  {2  H.  BL^  509), 
the  action  was  against  the  indorser  of  a  note  payable  at  the 
house  of  Saunderson  &  Co.,  into  whose  hands  the  note  had 
come  by  indorsement.  On  the  day  upon  which  the  note  fell 
due,  they  wrote  to  Judge,  the  indorser,  giving  him  notice 
of  the  non-payment.  It  was  held  that,  as  they,  at  whose 
house  the  note  was  to  be  paid,  were  themselves  the  holders 
of  it,  it  was  a  sufficient  demand  for  them  to  turn  to  their 
books  and  see  the  maker's  account  with  them,  and  a  sufficient 
refusal,  to  find  that  he  had  no  effects  in  their  hands. 

In  The  BanJc  of  the  United  States  v.  Cameal,  {  2  Peters,  643  ), 
the  action  was  upon  a  note  held  by  the  bank  and  payable 
there,  and  which  was  in  the  bank  on  the  day  it  became  due. 
After  the  usual  banking  hours  were  over,  the  note  was 
delivered  to  the  notary  for  protest ;  the  officers  of  the  bank 
at  the  same  time  informing  him  that  there  were  no  funds 
there  for  the  payment  of  the  note.  This  was  held  to  be 
sufficient  proof  of  a  due  demand  of  payment.  Stoby,  J.,  said 
*'  where  the  bank  is  itself  the  holder  of  the  note,  no  formal 
demand  is  necessary.*'  Fvlierton  v.  The  Bank  of  the  United 
States,  ( 1  Peters,  604 ),  is  to  the  same  effect.  In  the  latter 
case,  it  was  said  ''  modem  decisions  go  to  establish,  that  if, 
the  note  be  at  the  place  on  the  day  it  is  payable,  this  throws 
the  onus  of  proof  of  payment  upon  the  defendant." 

In  GUlet  V.  Averill,  { 5  Denio,  86 ),  the  teller  of  the  bank 
where  the  note  was  payable  testified  that  on  the  day  the 
note  fell  due  he  drew  the  note  from  the  package  where  it 
was  kept,  and  knowing  that  the  maker  had  no  funds  there, 
he  gave  notice  of  non-pajrment  to  theindorsers,  without  any 
formal  demand  of  payment  or  actual  examination  of  the 
maker's  account.  This  was  held  to  be  a  sufficient  present- 
ment. (  Ogden  V.  Dobbin,  2  Hall,  112  ;  The  Berkshire  BanJc 
V.  Jones,  6  Mass.,  624.)  I  am  of  opinion  that  enough  was 
done  by  the  notary  to  constitute  a  legal  presentment  and 
demand  of  payment. 
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The  judgment  of  the  Supreme  Court  should,  therefore, 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Denio,  J.,  dissented;  all  the  other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


SoOTHEBN  Life  Insurakce  and  Trust  Company  v.  Packer 
AND  Prentice. 

The  act  (ek.  172 of  1860)  "to  prohibit  corporations  from  interposing  the 
defence  of  usury  "  is  retrospective  in  its  operation,  and  applies  to  foreign 
corporations  litigating  in  the  courts  of  this  state. 

Appeal  from  the  Supreme  Court.  In  1846  the  Southern 
Life  Insurance  and  Trust  Company,  a  corporation  created 
under  the  laws  of  Florida,  filed  a  bill  in  the  late  Court  of 
Chancery,  for  the  purpose  of  procuring  an  account  and 
restitution  of  the  proceeds  of  certain  securities  which  its 
president  had  assigned,  in  1840  and  1841,  to  the  defendants 
in  the  city  of  New- York,  upon  usurious  loans  obtained  from 
them  for  the  benefit  of  the  corporation.  Upon  the  dissolu-. 
tion  of  the  Court  of  Chancery  the  cause  was  sent  to  a  referee 
for  trial.  He  reported  that  some  of  the  transactions  were 
usurious,  and  ordered  judgment  that  the  defendants  surren- 
der the  securities  delivered  upon  the  loans  thus  tainted,  so 
far  as  the  securities  were  uncollected,  and  account  for  all 
sums  received  by  them  thereon.  As  to  some  other  transac- 
tions which  the  corporation  sought  to  impeach,  the  referee 
found  for  the  defendants  and  denied  the  prayer  of  the  bill. 
Judgment  was  entered  upon  his  report,  and,  both  parties 
appealing,  the  Supreme  Court,  at  general  term  in  the  first 
district,  affirmed  the  judgment,  except  as  to  the  part  appealed 
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from  by  the  defendants,  which  was  reversed.    The  plaintiff 
appealed  to  this  court. 

Samuel  Beardsley^  for  the  appellant. 

S.  A.  Footi  for  the  respondents. 

Pratt,  J.  Two  questions  are  raised :  First.  Was  the  act 
of  1850  prohibiting  corporations  from  setting  up  the  defence 
of  usury  retrospective ;  Secondly.  Does  it  apply  to  foreign 
corporations? 

Upon  the  first  question  I  do  not  think  the  point  an  open 
one.  The  precise  point,  substantially  as  presented  now, 
was  presented  in  Leavitt  v.  Curtis  (15  N.  F.,  9),  and  was 
unanimously  decided  against  the  position  now  contended  for 
on  behalf  of  the  plaintiffs.  It  is  true  that  it  was  not  abso-* 
lutely  necessary  to  the  decision  in  that  case  that  this  point 
should  have  been  passed  upon,  yet  it  seems  to  have  received 
a  very  careful  consideration  by  the  court.  Four  of  the 
judges,  in  their  opinions,  discuss  the  question  at  considerable 
length ;  and,  upon  the  final  decision  of  the  cause,  a  resolu- 
tion was  passed,  by  a  unanimous  vote,  in  effect  that  a  corpo- 
ration could  not,  under  the  act  of  1850,  set  up  usury  in  any 
way  to  defeat  a  contract  otherwise  valid.  I  think,  therefore, 
that  a  decision  made  upon  so  careful  examination,  although 
not  absolutely  necessary  to  the  final  decision  of  the  cause, 
should  be  deemed  res  adjudicata  in  the  same  court,  unless  it 
be  shown  very  clearly  to  be  wrong. 

Upon  the  question  whether  the  act  was  designed  to  apply 
to  foreign  corporations  made  parties  to  suits  in  the  courts 
of  this  state,  it  may  be  suggested,  in  the  first  place,  that  the 
terms  of  the  act  are  general:  "No  corporation  shall  here- 
after interpose  the  defence  of  usury  in  any  action.'*  There 
is  nothing  in  the  words  of  the  act  itself  which  would  indi- 
cate an  intention  on  the  part  of  the  legislature  to  limit  its 
effect  to  domestic  corporations. 
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In  the  second  place,  no  sufficient  considerations  of  local 
or  state  policy  have  been  suggested  from  which  we  would 
be  authorized  to  infer  a  motive  on  the  part  of  the  legislature 
to  restrict  the  operations  of  the  act  to  domestic  corporations. 
So  far  as  the  working  of  this  partial  repeal  of  the  usury 
laws  may  be  allowed  to  throw  any  light  upon  the  question, 
it  has  been  anything  but  favorable  to  this  idea.  Although, 
in  some  instances,  Works  of  public  improvement  have  been 
advanced  by  a  resort,  on  the  part  of  corporations,  to  the 
borrowing  of  money  at  ruinous  rates  under  the  protection 
of  this  act,  yet  it  is  very  questionable  whether  the  benefits 
have  not  been,  in  most  cases,  more  than  balanced  by  the  loss 
which  the  public,  as  creditors  and  stockholders,  have  sufiered 
by  the  bankruptcy  and  ruin  which  have  uniformly  overtaken 
the  companies  resorting  to  such  methods  of  raising  the  means 
to  carry  on  the  undertakings  for  which  they  were  organized. 
It  is  difficult,  therefore,  to  find  from  the  practical  workings 
of  the  act,  I  think,  any  motive  on  the  part  of  the  legislature 
for  restricting  its  application  to  domestic  corporations. 

It  is  much  more  probable  that  the  act  grew  out  of  con- 
siderations connected  with  the  principles  upon  which  the 
usury  laws  themselves  are  based,  than  from  any  considera- 
tions of  local  benefit  to  be  realized  from  freedom  on  the  part 
of  corporations  to  borrow  money^t  any  rate  of  interest. 

These  laws  were  originally  based  upon  the  assumption 
that  the  needy  borrower  was  in  some  degree  in  the  hands 
of  the  lender.  Government  has  therefore  assumed  that  it 
was  a  duty  incumbent  upon  it  to  protect  the  former  against 
the  rapacity  of  the  latter  by  adequate  pains  and  penalties. 
In  regard  to  natural  persons,  subject  to  the  contingencies 
of  business,  often  with  little  or  no  capital  to  start  with,  these 
considerations  might  apply  with  great  force ;  but  in  regard 
to  corporations  organized  for  the  purpose  of  concentrating 
in  one  undertaking  the  contributions  of  a  large  number  of 
individuals  until  the  aggregate  shall  amount  to  the  capital 
supposed  to  be  requisite  for  the  successful  prosecution  of 
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such  undertaking,  the  legislature  may  well  have  assumed 
that  no  such  protection  was  necessary ;  that  if  corporations 
thus  organized  became  borrowers  it  would  not  be  from 
necessity,  but  voluntarily,  to  enable  them  to  carry  forward 
some  enterprise  which  afforded  a  reasonable  expectation  of 
profits  sufficient  to  enable  them  to  repay  the  necessary 
interest  without  loss  or  sacrifice. 

Upon  the  whole,  I  think  no  sufficient  reason  has  been 
adduced  to  justify  this  court  in  holding  that  the  act  was 
designed  to  be  partial  in;ts  effect,  applicable  to  corporations 
of  this  state  only,  and  not  ip  t)iose  of  foreign  states. 

The  judgment  of  th^  Sapr^me  Court  should  therefore  be 
affirmed.  • 


Ail  the  judges  concurring, 


Judgment  affirmed. 


Tebwillioeb  v.  Wands. 


7he  special  damage  to  support  an  action  for  defamatory  words,  not  actionable  / 
in  themselves,  most  result  ft-om  injury  to  the  plaintiff's  reputation,  which  \ 
affects  the  conduct  of  others  towards  him.    His  mental  distress,  physical 
illness  and  inability  to  labor,  occasioned  by  the  aspersion,  are  not  sucfi 
natural  and  legal  consequences  of  the  words  spoken,  as  to  give  an  action. 

The  cases  of  Bradt  y.  Towsley  ( 18  Wend.,  253  )  and  FutUr  v.  Fmner  ( 16 
Barb.y  888  ),  overruled.  ^ — 

Appeal  from  the  Supreme  Court.  The  action  was  for 
slander,  in  charging  that  the  plaintiff  had  been  guilty  of 
lewd  and  unchaste  conduct,  alleging  special  damage. 

At  the  trial  before  Justice  Pratt  and  a  jury,  at  a  Circuit 
Court  in  Onondaga  county,  in  October,  1854,  the  plaintiff 
proved  by  La  Fayette  Wands  that  in  June,  1852,  the 
defendant  asked  the  witness  what  the  plaintiff  was  running 
to  Mis.  Fuller's  so  much  for :  that  he  knew  he  went  there 
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for  no  good  purpose,  and  Mrs.  Fuller  was  a  bad  woman ; 
that  the  plaintiff  bad  a  regular  beaten  path  across  bis  land 
to  Fuller's ;  and  the  defendant  said  to  him  he  went  there  for 
no  other  purpose  than  to  have  intercourse  with  Mrs.  Fuller ; 
and  that  once  previously,  the  defendant  told  the  witness 
that  the  plaintiff  would  do  all  he  could  to  keep  the  husband 
of  Mrs.  Fuller  in  the  penitentiary  so  that  he  could  have  free 
access  there. 

The  plaintiff  next  proved  by^ohj^  S.^Neiper  that  in  the 
beginning  of  May,  1852,  he  9alk£|t^llh^di^^^t'8  house, 
and  the  defendant  spoke  -^b  j^^^gJl8Ki§a|Mjlfc^lfer'8i  ^i^ 
asked  what  business  the  p^TOn^  had^in  ^£g  there  so 
much ;  he  said  there  was  but^Uj^  |j^|||[pnthere ;  that 
Mrs.  Fuller  was  a  bad  womas  7X!?£iSJ^^^SSi)'Hll^^^  testified 
that  he  married  the  sister  o^^llKitiUt0l^ik^  an  inti- 
mate friend  of  the  playitiff;  ani^l^at  i^Ubjf^^  communi- 
cated to  the  plaintiff  what  the  defen^Sm^ad  told  him.  The 
plaintiff  further  proved  by  this  witness  that  in  June,  1852, 
he  was  hoeing  com  with  the  plaintiff,  and  at  that  time  was 
talking  over  what  La  Fayette  Wands  had  said  defendant 
told  him ;  the  story  of  what  La  Fayette  Wands  had  said 
defendant  told  him  was  all  over  the  country ;  that  the  wit- 
ness told  the  plaintiff  what  the  report  was,  that  he  went  to 
Mrs.  Fuller's  for  the  purpose  of  having  connection  with 
her.  The  plaintiff  felt  bad,  threw  down  his  hoe  and  left 
the  field ;  that  the  plaintiff  had  always  worked  with  the 
witness  before  that,  and  he  had  been  in  middling  good 
health ;  that  the  plaintiff  after  that  appeared  melancholy, 
and  looked  bad,  pale  and  sick ;  his  appetite  was  poor  and 
he  had  to  hire  more  help. 

The  plaintiff  also  proved  by  Oland  C.  Wands,  that  the 
defendant,  in  February  or  March,  1852,  said  to  him  that 
the  plaintiff  was  known  to  go  to  Fuller's  several  times  a 
^day;  he  had  a  path  through  the  woods  there,  and  went 
tibere  for  no  good  purpose.  Other  witnesses  testified  to 
similar  imputations  by  the  defendant  at  other  times,  but 
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there  was  no  proof  that  what  the  defendant  said  to  themi  I 
or  to  Gland  C.  Wands,  was  communicated  to  the  plaintiff. ' 

Nancy  Harpbum,  a  daughter  of  the  plaintiff,  testified 
that  she  heard  the  report  that  La  Fayette  Wands  had  circu- 
lated the  1st  of  May,  1852 ;  that  she  remembered  when 
Neiper  hoed  com  there,  of  plaintiff's  getting  worse,  going 
into  the  house  and  to  bed ;  that  she  remarked  a  great  diffe- 
rence in  his  appearance,  not  resting  at  night;  did  not 
discover  any  other  difference ;  he  did  not  pursue  his  work  as 
formerly ;  this  debility  commenced  in  June ;  heard  of 
Wands'  report  in  May  or  June ;  first  heard  of  its  coming 
through  La  Fayette  Wands  in  June,  about  the  middle  of 
hoeing  time,  and  then  remarked  a  difference  in  his  appear- 
ance ;  he  grew  worse  all  through  the  summer.  On  cross- 
examination  she  testified  that  she  heard  some  slight  reports 
through  the  winter  that  he  was  very  intimate,  and  more 
than  was  proper,  with  Mrs.  Fuller,  and  had  frequent  con- 
versations with  her  father  about  it ;  that  she  knew  that  Mr. 
Fuller  made  such  charges  during  the  winter  and  summer ; 
and  that  she  talked  with  her  &ther  about  what  Fuller  had 
said ;  that  a  lady  told  her  in  May  it  was  reported  Fuller  had 
caught  her  father  there,  and  she  told  her  father  in  Jane ; 
that  Dr.  Price  prescribed  for  the  plaintiff  in  June  and  July. 

The  plaintiff  proved  by  Dr.  Price  that  he  called  to  see  the 
plaintiff  as  a  patient  in  May  or  June,  1852 ;  and  that  plain- 
tiff was  debilitated  with  what  appeared  to  be  mental  diflS- 
culty ;  that  he  judged  from  what  plaintiff's  friends  said  the 
plaintiff's  health  was  impaired  so  that  he  could  not  labor  on 
his  farm ;  that  the  plaintiff  was  not  out  of  health  through 
the  summer. 

George  Terwilliger,  a  son  of  the  plaintiff,  testified  that 
he  saw  the  plaintiff  frequently  along  in  May  and  June, 
1852  ;  that  his  health  in  the  winter  was  good,  and  began  to 
decline  about  the  first  of  May,  and  became  worse  after  th*at, 
and  during  the  summer  was  entirely  prostrated ;  that  he 
became  worse  and  unable  to  attend  to  his  business,  and 
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neglected  it ;  his  crops  were  neglected  and  fences  down ; 
his  com  suffered  for  want  of  hoeing ;  that  the  plaintiff 
appeared  like  a  person  worn  down  by  sickness  in  May,  June 
and  July ;  he  was  a  fanner  and  his  business  required  his 
personal  attention  every  day. 

The  plaintiff  havinff/Tested  the  defendant  moved  for  a  non* 
suit  on  the  grounds:  '^irst.  That  the  words  were  not  spoken 
by  Wands  to  the  plaintiff,  nor  >tfuthorized  by  him  to  be 
communicated  to  the  plaintiff;  Second.  That  there  was  no 
evidence  that  the  damages,  if  any,  proved,  were  occasioned 
by  the  speaking  of  the  words  by  the  defendant.  The  court 
sustained  the  motion,  and  judgment  having  been  entered 
against  the  plaintiff  he  appealed.  At  the  general  term  in 
the  fifth  district  the  judgment  was  affirmed,  and  from  the 
latter  judgment  an  appeal  was  taken  to  this  court,  v^  .      ^.u. 

B*  D.  NoxoUf  for  the  appellant. 

Laray  Morgan  for  the  respondent. 

SntONd,  J.  The  words  spoken  by  the  defendant  not 
being  actionable  of  themselves,  it  was  necessary  in  order  to 
maintain  the  action  to  prove  that  they  occasioned  special 
damages  to  the  plaintiff.  The  special  damages  must  have  \ 
been  the  natural,  immediate  and  legal  consequence  of  the  / 
words.  {StarJk.  on  Sland.,  by  Wend.^  2d  ei.,  203;  2  id.,  62, 
64;  Beach  v.  Banney,  2  lEUj  809;  drain  v.  Peiriej  6  id.f 
623;  Kendall  v.  Stone,  1  Seld.,  14.)  Where  words  are 
spoken  to  one  person  and  he  repeats  them  to  another,  in 
consequence  of  which  the  party  of  whom  they  are  spoken 
sustains  damages,  the  repetition  is,  as  a  general  rule,  a 
wrongful  act,  rendenngjfche  person  repeating  them  liable  i]a 
Ijke  inanner  as  if  hejalone  had  uttered  them.  The  special 
damages  in  such  a  case  are  not  a  natural,  legal  consequence 
of  the  first  speaking  of  the  words,  but  of  the  wrongful  act 
of  repeating  them,  and  would  not  have  occurred  but  for  the 

SmTH.— Vol.  III.  8 
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repetition ;,  and  tlie  party  who  repeats  them  is  alone  liable 
for  the  damages.  (  Ward  v.  Weeks,  7  Bing.,  211 ;  Hastings  v. 
Palmer^  20  Wend.,  225;  KeenhoUsv.  Becker,  S  Denio,  346; 
Stevens  v.  HartweU,  11  Mete,  542.)  These  views  dispose  of 
this  case  as  to  the  right  of  action  in  respect  to  all  the  words 
but  those  spoken  to  the  witness  Neiper,  as  none  of  them 
were  spoken  by  the  defendant  in  the  presence  of  the  plain- 
tiff, or  communicated  to  the  plaintiff  by  the  witnesses  to 
whom  they  were  spoken  by  the  defendant ;  and  there  is  no 
proof  as  to  the  circumstances  under  which  they  were 
repeated  by  those  witnesses.  In  the  absence  of  evidence 
of  those  circumstances,  the  general  rule,  that  a  repetition  of 
slanderous  words  is  wrongful,  applies ;  hence  any  damages 
which  resulted  from  repeating  them  are  a  consequence  of 
that  wrong,  and  not  a  natural,  immediate  and  legal  effect 
of  the  original  speaking  of  the  words  by  the  defendant. 
In  regard  to  the  words  spoken  by  the  defendant  to  Neiper, 
it  is  proved  that  they  were  communicated  by  the  latter  to 
the  plaintiff,  and  that  Neiper  was  at  the  time  an  intimate 
friend  of  the  plaintiff.  This  friendly  relation,  it  is  claimed 
on  the  part  of  the  plaintiff,  rendered  the  communication  of 
Neiper  to  him  proper;  and,  being  so,  it  is  insisted  that 
the  defendant  is  responsible  for  the  consequences,  in  the 
same  manner  as  if  the  words  had  been  spoken  directly  to 
the  plaintiff.  There  are  several  cases  in  which  it  is  suggested 
that  circumstances  may  exist  which  will  justify  the  repeti- 
tion of  slanderous  words,  and  that  when  repeated  under  such 
circumstances,  and  damages  ensue,  the  first  speaker  may  be 
liable  in  like  manner  as  he  would  be  if  the  injury  had  arisen 
from  the  words  without  the  repetition.  {WardY.  Weeks,  7 
Bing.,  211 ;  Keenholts  v.  Becker,  3  Denio,  346 ;  Olmsted  v. 
Brovm,  12  Barb.,  657 ;  McPkerson  v.  Daniels,  10  Bam.  if 
Cress.,  263.)  Occasions  niay  doubtless  occur  where  the 
communication  of  slanderous  words  by  a  person  who  heard 
them  vnll  be  innocent ;  and  it  is  certainly  reasonable  that 
when  repeated  on  such  an  occasion  and  damages  result,  the 
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first  speaker  should  be  held  responsible  for  the  damages,  as 
flowing  directly  and  naturally  from  his  own  wrong.    It  is  not 
necessary  in  the  present  case  to  decide  whether  the  proposi- 
tion is  law;  for,  assuming  it  to  be  so,  and  that  illness  and 
inability  to  labor  constitute  such  special  damages  as  will 
support  an  action,  the  evidence  in  this  case  wholly  fails  to 
show  that  the  damages  were  a  consequence  of  the  words 
spoken  by  the  defendant  to  Neiper.     The  proof  is  that  they 
were  mainly  the  result  of  the  repetition  of  the  words  spoken 
to  the  witness  Wands,  and  reports  of  other  persons.    It 
was  not  until  a  considerable  time  after  the  plaintiff  was 
bformed  by  Neiper  what  the  defendant  had  said  to  the 
latter  that  he  .began  to  be  ill ;  and  his  illness  commenced 
immediately  after  the  communication  to  him  of  what  had 
been  said  by  La  Fayette  Wands.    At  that  time  the  plaintiff 
had  been  informed  of  charges  made  by  Fuller  to  the  same 
effect,  and  it  is  a  fair  conclusion  upon  the  proof  that  he  then 
knew  what  the  witness  Wands  says  was  the  fact,  that  <*  the 
stoTy  was  all  over  the  country."    Under  these  circumstances 
it  is  impossible  to  conclude  that  what  the  defendant  stated 
to  Neiper  produced  the  damages.  ( 1  Starh  on  Sland.f  205 ; 
Vicars  v.  WUcoch^  8  East,  1 ;  Crain  v.  Fetrie,  6  lEZ/,  522.) 
But  there  is  another  ground  upon  which  the  judgment 
must  be  affirmed.    The  special  damages  relied  upon  are  noi\ 
of  such  a  nature  as  will  support  the  action.    The  action  for  / 
. slander  is  given  by  the  law  as  a  remedy  for  "injuries  affect- 
ing a  man's  reputation  or  good  name  by  malicious,  scan- 
dalous and  slanderous  words,  tending  to  his  damage  and 
derogation."   (3  Bl.  Com.,  123;  Stark,  on  Stand,,  Prelim. 
Obs.j  22-29;  1  id.,  17,  18.)     It  is  injuries  affecting  the  , 
reputation  only  which  are  the  subjiect  of  the  action.    In  the 
case  of  slanderous  words  actionable  per  se,  the  law,  from 
their  natural  and  immediate^endency  to  produce  injury,  ) 
adjudges  them  to  be  injurious,  though  no  special  loss  or   ' 
damage  can  be  proved.    "  But  with  regard  to  words  that  do 
not  apparently  and  upon  the  face  of  them  import  such  defa- 
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mation  as  will  of  course  be  injurious,  it  is  necessary  that  the 
plaintiff  should  aver  some  particular  damage  to  have  hap* 
pened."  (3  BL  Com*,  124.)  As  to  what  constitutes  special 
damages,  Starkie  mentions  the  loss  of  a  marriage,  loss  of 
hospitable  ff^9^p^^^  entertainment,  preventing  a  servant  or 
bailiff  from  ]^eumga  place,  the  loss  of  customers  by  a  trades* 
man  i  and  says  that  in  general  whenever  a  person  is  pre- 
ventea  by  the  slander  from  receiving  that  which  would 
otherwise  be  conferred  upon  him,  though  gratuitously,  it  is 
sufficient.  /  ( 1  Stark,  on  Sland.f  195, 202 ;  Cooks  Law  ofDtf.^^ 
22-24.)  In  OliMiti  v.  Mdler  ( 1  Wend.,  606),  it  was  held 
that  the  refusal  of  civil  entertainment  at  a  public  house  was 
sufficient  special  damage.  So  in  Williams  v.  Hillj  ( 19  Wend.^ 
305 ),  was  the  fact  that  the  plaintiff  was  turned  away  from 
the  house  of  her  uncle  and  charged  not  to  return  until  she 
had  cleared  up  her  character.  So  in  Bea^h  v.  Ranney,  was 
the  circumstance  that  persons,  who  had  been  in  the  habit  of 
doing  so,  refused  longer  to  provide  fuel,  clothing,  &c.  (2 
Stark,  on  Ev.y  872,  873.)  These  instances  are  sufficient  to 
illustrate  the  kind  of  special  damage  that  must  result  from 
defamatory  words  not  otherwise  actionable  to  make  them  so ; 

(  they  are  damages  produced  by,  or  through,  impairing  the 

\j[gputation. 

It  would  be  highly  impolitic  to  hold  all  language,  wounding 
the  feelings  and  affecting  unfavorably  the  health  and  ability 
to  labor,  of  another,  a  ground  of  action ;  for  that  would  be 
to  make  the  right  of  action  depend  often  upon  whether  the 
sensibilities  of  a  person  spoken  of  are  easily  excited  or  other- 
wise ;  his  strength  of  mind  to  disregard  abusive,  insulting 
remarks  concerning  him ;  and  his  physical  strength  and  ability 
to  bear  them.  Words  which  would  make  hardly  an  impres- 
sion on  most  persons,  and  would  be  thought  by  them,  and 
should  be  by  all,  undeserving  of  notice,  might  be  exceed- 
ingly painful  to  some,  occasioning  sickness  and  an  interup- 
tion  of  ability  to  attend  to  their  ordinary^ocations.  There 
must  be  some  lunit  to  liability  for  words  not  actionable  per 
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fe,  both  as  to  the  words  and  the  kind  of  damages ;  and  a  clear 
and  wise  one  has  been  fixed  by  the  law.  The  words  must  I 
be  defamatory  in  their  nature ;  and  must  in  fact  disparage  I 
the  character ;  and  this  disparagement  must  be  evidenced  I 
by  some  positive  loss  arising.jtherefrom  directly  anchiegrtt-  / 
mately  as  a  fair  and  natural  result.^  In  this  view  of  the  law 
words  which  do  not  d^mde  the  character  do  not  injure  it, 
and  cannot  occasion  lo8S>  ITn  Caofiz  Law  of  Def.^  (j?.  24), 
it  is  said  **in  order  to  render  the  consequence  of  words 
spoken  special  damage,  the  words  must  be  in  themselves  dis- 
paraging ;  for  if  {hey  he  innocent  the  consequence  does 
not  follow  naturally  from  the  cause.'*  In  Kdly  v.  Partington^ 
{6  Barru  tf  Adolph.,  645  ),  which  was  an  action  for  slander, 
the  words  in  the  declaration  were  ''she  secreted  U.  6d. 
under  the  till,  stating  these  >re  not  times^t^^beTobbed."  It 
was  alleged  as  special  damage  that  by.  reason  of  the  speak- 
ing of  the  words  a  third  person  refused  to  take4he  plaintiff 
into  service.  The  plaintiff  recovered  one  shilling  damages, 
and  the  defendant  obtained  a  rule  nm  for  arresting  the  judg- 
ment on  the  ground  that  the  words^ken  in  their  grammati-  ^« 
cal  sense,  were  not  disparaging  to  the  plaintiff  and  therefore  » 
that  no  special  damage  could  result  from  them.  Dekman, 
C.  J.,  said  ''  The  words  do  not  of  necessity  import  any  thing 
injurioos  to  the  plaintiff's  character,  and  we  think  the  judg- 
ment must  be  arrested  unless  there  be  something  on  the  face 
of  the  declaration  from  which  the  court  can  clearly  see  that 
the  slanderous  matter  alleged  is  injurious  to  the  plaintiff. 
Where  the  words  are  ambiguous,  the  meaning  can  be  supplied 
by  inuendo;  but  that  is  not  the  case  here.  The  rule  for 
arresting  the  judgment  must  therefore  be  made  absolute." 
Ltttledale,  J.,  said  '*  I  cannot  agree  that  words  laudatory  * 
of  a  party's  conduct  would  be  the  subject  of  an  action 
if  they  were  followed  by  special  damage.  They  must  be 
defamatory  or  injurious  in  their  ns^ure.  In  Comyns^  Digest^ 
tide  « Action  on  the  case  for  Dejumation,'  ( A,  730  ),  it  is  said 
generally  that  any  words  a^e. actionable  by  which  the  party 
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has  a  special  damage,  but  all  the  examples  given  in  illustrar- 
tion  of  the  rule  are  of  words  defamatory  in  themselves,  but 
not  actionable,  because  they  do  not  subject  the  party  to  a 
temporal  punishment.  In  all  the  instances  put  the  words 
are  injurious  to  the  reputation  of  the  person  of  whom  they 
were  spoken."  Taunton,  J.,  said :  "  The  expression  ascribed 
to  the  defendant  ^  these  are  no  times  to  be  robbed'  seems  to 
be  saying  the  times  are  so  bad  I  must  hide  my  money,  if 
Stenning  refused  to  take  the  plaintiff  into  his  service  on 
this  account  he  acted  without  reasonable  cause;  and  in  order 
to  make  words  actionable,  they  must  be  such  that  special 
damage  may  be  the  fair  and  natural  result  of  them."  Patte- 
SON,  J.,  said :  "  I  have  always  understood  that  the  special 
damage  must  be  the  natural  result  of^iire'fhing  done,  &c. 
It  is  said  that  the  words  are  actionable,  because  a  person 
after  hearing  them,  chose  in  his  caprice  to  reject  the  plaintiff 
as  a  servant.  But  if  the  matter  was  not  in  its  nature  defa- 
matory, the  rejection  of  the  plaintiff  cannot  be  considered 
the  natural  result  of  the  speaking  of  the  words.  To  make 
the  speaking  of  the  words  v^rongful  they  must  in  their  nature 
be  defamatory.  {Vicars  v.  Wilcocksy  8  East^  1.)"  It  neces- 
sarily follows  from  the  rule  that  the  words  must  be  dispara- 
ging to  character,  that  the  special  damage  to  give  an  action 
must  flow  from  disparaging  it.  In  the  case  last  cited  the 
plaintiff  actually  suffered  damage  from  the  defendant's  words 
by  their  bringing  her  into  disrepute,  but  the  words  were  not 
calculated  to  produce  such  a  result  and  therefore  the  action 
would  not  lie.  In  the  present  case  the  words  were  defama- 
tory, and  the  illness  and  physical  prostration  of  the  plaintiff 
may  be  assumed,  so  far  as  this  part  of  thet^asai^  concAned, 
to  have  been  actually  produced  by  the  slan^,  4Mit  this  con- 
sequence was  not,  in  a  legal  view,  a  natural^  ordinary  one,  as 
it  does  not  prove  that  the  plaintiff^s  character  wsw  injured. 
The  slander  may  not  have  been  credited  by  or  had  the  slight- 
est influence  upon  any  one  unfavorabletothe  plaintiff ;  and 
it  does  not  appear  that  any  body  believed  it  or  treated  the 
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plaintiff  any  different  from  what  they  would  otherwise  have 
done  on  account  of  it.  The  cause  was  not  adapted  to  pro- 
duce the  result  which  is  claimed  to  be  special  damages. 
Such  an  effect  may  and  sometimes  does  follow  from  such  a 
cause  but  not  ordinarily ;  and  the  rule  of  law  was  framed 
in  reference  to  common  and  usual  effects  and  not  those  which 
are  accidental  and  occasional. 

It  is  true  that  this  element  of  the  action  for  slander  in  the 
case  of  words  not  actionable  of  themselves — that  the  special 
damages  must  flow  from  impaired  reputation — has  been  over- 
looked in  several  modern  cases,  and  loss  of  health  and 
consequent  incapacity  to  attend  to  business  held  sufficient 
special  damage.  (Bradt  v.  Tomleyj  13  Wend.j  253;  Fuller 
V.  FenneTi  16  Barb.^  333);  but  these  cases  are  a  departure 
from  principle  and  shojUd-jmtbsJGi^Jowed.  If  such  conse- 
quences were  sufficient,  it  would  not  be  necessary  to  allege 
in  the  complaint  or  prove  that  the  words  were  spoken  in  the 
presence  of  a  third  person ;  if  spoken  directly  to  the  plain- 
tiff, in  the  presence  of  no  one  else,  he  might  himself,  under 
the  recent  law  allowing  parties  to  be  witnesses,  prove  the 
words  and  the  damages  and  be  permitted  to  recover.  It  has 
been  regarded  as  unnecessary  to  an  action  that  the  words 
should  be  published  by  speaking  them  in  the  presence  of 
some  person  other  than  the  plaintiff,  both  in  the  case  of 
words  actionable  and  those  not  actionable.  (1  Stark,  on 
Stand.,  360 ;  2  id.,  12 ;  Cooke's  L.  of  Def.,  87.) 

Where  there  is  no  proof  that  the  character  has  suffered 
from  the  words,  if  sickness  results  it  must  be  attributed 
to  apprehension  of  loss  of  character,  and  such  fear  of  harm 
to  character,  with  resulting  sickness  and  bodily  prostration, 
cannot  be  such  special  damage  as  the  law  requires  for  the 
action.  The  loss  of  character  must  be  a  substantive  loss, 
one  which  has  actually  taken  place. 

It  is  not  necessary  to  decide  whether  the  doctrine  which 
has  some  support  in  the  courts,  that  a  husband  may 
maintain  an  action  for  the  slander  of  his  wife  producing 
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sickness  which  prevents  her  attending  to  her  ordinary  busi- 
ness, if  it  conflicts  with  the  principle  now  advanced,  may  be 
maintained  upon  some  ground  of  exception  to  the  general 
rule.  It  is  doubtless  true  that  in  such  cases  the  law  regards 
more  the  loss  of  the  wife's  services,  which  alone  entitles  the 
husband  to  sue,  than  the  influence  of  the  words  upon  her 
character,  and  the  husband  has  no  control  over  the  effect  of 
the  words ;  whereas,  in  other  cases,  the  injury  to  character, 
as  shown  by  the  special  damages,  is  principally  regarded, 
and  unusual  extraordinary  consequences  may  be  assumed  to 
be  in  some  measure  under  the  control  of  the  party  complain- 
ing. Still,  the  objection  that  special  damages  of  that  nature 
are  not  a  fair,  ordinary,  natural  result  of  such  a  wrong 
remains,  and  this  objection  appears  to  be  alike  applicable 
and  entitled  to  the  same  force  whether  the  action  be  brought 
by  the  husband  or  the  party  slandered.  ( Olmstead  v.  Broumf 
12  Barb.,  657 ;  KeenhoUs  v.  Becker j  3  Denioj  346.)* 

Roosevelt,  J.,  dissented ;  all  the  other  judges  concurring, 

Judgment  affirmed. 


The  People,  ex  rd.  Devlin,  Respondents,  v.  Cokovee, 
Appellant. 

The  act  (ch.  2S  of  1849)  "  to  provide  for  fllling  Tacanciet  In  offleet/'  la  appli- 
cable only  to  offioea  which  are  filled  at  the  general  elections  for  a  regular 
term  commencing  with  the  first  day  of  January  succeeding  such  election, 
and  not  to  ofiSces  held  by  appointment. 

A  mere  agency  of  a  municipal  corporation  is  not  an  office  of  the  state.  To  be 
such,  the  ofllce  must  be  created  directly  by  the  constitution  or  by  statute. 

The  office  of  street  commissioner  in  the  city  of  New-York  haying  been  created 
after  the  passage  of  ch.  28  of  1849,  by  a  statute  which  prescribes  the  manner 


•  See  Wilson  tr.  Qoit,  pod. 
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of  filling  Taeancies  in  it,  the  governor  has  no  authority  to  fill  a  Taoancy 
therein. 
The  power  of  appointing  heads  of  departments  was  conferred  by  the  amended 
eharter  of  Kew-Tork  city  {ch,  446  of  1857)  upon  the  mayor  and  aldermen 
who  migh^  be  in  office  wlien  a  vacancy  should  occur,  whether  >uch  mayor 
sad  aldermen  had  been  previously  elected  and  were  continued  in  office  by 
that  act  or  were  elected  after  its  passage.  The  power  is  incident  to  the 
offices,  however  filled,  and  was  not  reserved  to  those  officers  only  who 
ahould  be  elected  under  the  act. 

Appeal  from  the  Supreme  Court.  The  action  was  in  the 
nature  of  a  quo  warranto^  brought  by  the  attorney-general 
to  test  the  conflicting  claims  of  Charles  Devlin,  the  relator, 
and  Daniel  D.  Conover,  the  defendant,  to  the  office  of  street 
commissioner  under  the  charter  of  the  city  of  New-York. 
The  titles  of  both  having  been  set  forth  in  the  complaint, 
the  defendant  demurred,  and  had  judgment  in  his  favor  at 
the  special  term.  On  appeal  by  the  plaintiffs,  that  judg* 
ment  was  reversed  at  general  term  in  the  first  district,  and 
judgment  rendered  that  the  defendant  Conover  be  ousted, 
and  that  the  relator  Devlin  was  rightfully  entitled  to  the 
office,  and  to  take  upon  himself  the  execution  thereof.  The* 
defisndant  appealed  to  this  court. 

David  Dudley  Fieldj  for  the  appellant. 

Charles  O*  Conor t  for  the  respondents. 

By  the  Coubt,  Stbong,  J.  This  action  was  brought  to 
oust  the  defendant,  Conover,  from  the  office  of  street  com- 
missioner in  the  city  of  New-Tork,  and  obtain  possession 
thereof  for  the  plaintiff,  Devlin.  The  defendant  asserts 
title  to,  and  holds  and  exercises  the  office  under  an  appoinir 
ment,  by  the  governor  of  the  state,  on  the  12th  day  of  June, 
1857,  to  fill  a  vacancy  occasioned  by  the  death  of  Joseph  S. 
Taylor,  the  prior  incumbent.  The  plaintiff,  Devlin,  claims 
the  office  by  virtue  of  an  appointment  fnade  by  the  mayor, 
with  the  advice  and  consent  of  the  board  of  aldermen  of  said 
city,  on  the  16th  day  of  June,  1867.    And  the  general  ques- 
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tion  which  has  been  raised  and  discussed  in  the  ease  is,  as 
to  the  authority  by  law  for  supplying  the  vacancy  in  the 
office  which  had  occurred. 

The  counsel  for  the  defendant,  in  support  of  the  authority 
of  the  governor  to  appoint  for  the  vacancy,  relies  upon  the 
"  Act  to  provide  for  filling  vacancies  in  offices,  passed  Feb- 
ruary 3,  1849,"  which  it  was  declared  should  take  effect 
immediately,  and  which,  so  far  as  it  is  material  to  be  con- 
sidered in  deciding  this  case,  is  in  these  words :  '*  Whenever 
vacancies  shall  exist  or  shall  occur  in  any  of  the  offices  of 
this  state,  where  no  provision  is  now  made  by  law  for  filling 
the  same,  the  governor  shall  appoint  some  suitable  person 
who  may  be  eligible  to  the  office  so  vacant,  or  to  become 
vacant,  to  execute  the  duties  thereof  until  the  commence- 
ment of  the  political  year  next  succeeding  the  first  annual 
election  after  the  happening  of  the  vacancy,  at  which  such 
officer  could  by  law  be  elected,"  &c.  {Lam  of  1849,  26.) 
Unless  this  provision  applies  to  the  office  in  question,  it  is 
not  contended  that  the  appointment  which  the  governor 
*has  assumed  to  make  can  be  sustained.  It  is  an  important  ' 
circumstance,  in  determining  whether  such  an  application 
of  the  provision  is  proper,  that,  at  the  time  this  act  was 
passed,  the  office  of  street  commissioner  existed  only  under 
ordinances  of  the  common  council,  and  of  course  was  subject, 
in  respect  to  the  mode  of  filling  it:  the  term  an  incumbent 
should  hold  it :  his  removal :  the  designation  of  a  successor, 
both  on  the  expiration  of  a  regular  term  of  holding  and  in 
case  of  a  vacancy  however  arising— to  like  authority.  The 
common  council  had  full  and  complete  control,  in  these  and 
similar  particulars,  over  the  office*  By  the  act  to  amend 
the  charter  of  New- York,  passed  April  2,  1849,  this  office 
was  first  created  by  statute,  {haws  of  1849,  278.)  It  was 
declared  by  section  twelve  that  there  should  be  an  executive 
department,  under  the  denomination  of  the  *<  street  depart- 
ment," and  that  the  chief  officer  should  be  called  the  <'  street 
commissioner."    The  latter  act,  section  twenty,  contains  a 
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provision  for  the  case  of  a  vacancy  of  any  of  the  heads  of 
departments,  by  removal  from  office  or  otherwise,  and  directs 
that  the  '^  mayor,  by  and  with  the  advice  and  consent  of  the 
board  of  aldermen  shall  appoint  a  person  to  fill  the  same, 
until  the  vacancy  shall  be  filled  by  the  election  at  the  next 
charter  election."  This  act  was  amended  by  an  act  passed 
the  11th  of  July,  1851,  but  not  in  a  point  material  to  this 
case.  {Laws  of  1851,  1001.)  Before  the  passage  of  the  act 
of  April,  1849,  while  the  office  rested  only  upon  ordinances 
of  the  common  council,  it  is  quite  clear  that  the  office  was 
not  one  of  the  ^*  offices  of  this  state,'*  where  no  provision  is 
now  made  bylaw  for  *' filling  vacancien  therein,"  within 
the  meaning  of  those  words  as  used  in  the  act  of  February, 
1849,  in  describing  the  offices  to  which  the  governor  might 
appoint  or  fill  vacancies.  An  office  of  the  state  must  at 
least  be  an  office  directly  created  by  the  constitution  or 
statute ;  and  a  provision  by  law  to  fill  vacancies  is  not  want- 
ing when  the  office,  the  power  of  appointment  thereto,  and 
removal  therefrom  are  wholly  at  the  will  and  pleasure  of 
the  chief  authorities  of  a  municipal  corporation.  If  the 
office,  after  and  during  the  life  of  the  act  of  April,  1849, 
making  it  an  office  by  statute,  could  properly  be  regarded 
as  an  office  of  the  state,  still  the  act  of  the  preceding  Feb- 
ruary, above  referred  to,  did  not  embrace  it,  inasmuch  as 
the  act  giving  existence  to  the  office  prescribed  how  vacan- 
cies in  it  should  be  filled,  and  thereby  excluded  authority 
for  supplying  them  under  a  prior  act.  The  terms  of  the  act 
of  February,  1849,  conferring  authority  upon  the  governor 
to  fill  vacancies  in  office  in  some  cases,  also  indicate  very 
plainly  the  offices  to  which  the  act  was  to  extend,  and  that 
it  was  not  intended  to  include  such  an  office  as  the  one  in 
question.  The  person  appointed  is  to  execute  the*  duties  of 
the  office  until  the  commencemetit  of  the  political  year  next 
succeeding  the  first  annual  election  after  the  happening  of 
tile  vacancy  at  which  such  officer  could  by  law  be  elected. 
This  language  is  applicuble  only  to  elective  offices  filled  for 
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the  regular  term  at  general  elections.  The  office  must  be  one 
of  the  offices  of  this  state,  to  which  a  person  may  be  by  law 
elected  at  an  annual  election,  the  regular  term  of  holding  which 
commences  with  the  political  year  next  succeeding  such  elec- 
tion, being  the  fisrt  day  of  January.  If  any  doubt  could  be 
entertained  upon  the  face  of  the  act,  in  regard  to  the  justice 
of  this  construction,  it  would  be  removed  by  a  reference  to 
section  five  of  article  ten  of  the  constitution,  in  relation  to 
filling  vacancies  in  offices.    That  section  is  inthese  words : 

**The  legislature  shall  provide  for  the  filling  vacancies  in 
office ;  and  in  case  of  elective  offices  no  person  appointed  to 
fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  appoint- 
ment longer  than  the  commencement  of  the  political  year 
next  succeeding  the  first  annual  election  after  the  happening 
of  the  vacancy." 

The  act  was  doubtless  passed  to  supply  vacancies  in  office 
**  in  case  of  elective  offices,"  referred  to  in  this  constitutional 
provision.  The  similarity  of  language  in  the  constitution 
and  act  is  conclusive  that  each  referred  to  the  same  class  of 
offices.  The  construction  above  given  of  the  act  is  further 
confirmed  by  the  fact  that  no  public  necessity  appears  to 
have  existed  for  a  statutory  provision  for  filling  vacancies  in 
offices  held  by  appointment.  The  power  to  appoint  to 
office  generally  extends  to  filling  a  vacancy  during  a  regular 
term,  as  well  as  to  the  making  an  appointment  at  the  expi- 
ration of  a  term  ;  and  the  appointing  power  can  usually  act 
with  all  necessary  promptness  to  prevent  serious  inconve- 
nience to  the  public  by  a  protracted  vacancy. 

If  the  act  of  April  14,  1857,  entitled  '<  An  act  to  amend 
the  charter  of  the  city  of  New-York,"  in  respect  to  the 
mode  prescribed  by  the  nineteenth  section  for  the  appoint- 
ment of  the  heads  of  departments,  was  in  force  at  the 
time  of  the  vacancy  in  the  office  of  street  commissioner, 
and  applied  to  the  mayor  and  board  of  aldermen  then  in 
office,  which  will  hereafter  be  considered,  there  is  in  that 
act  a  conclusive  answer  to  the  claim  of  power  in  the  governor 
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to  make  an  appointment  for  the  vacancy.  It  expressly  pro- 
vides another  mode  of  appointment  to  that  office,  without 
any  restriction  as  to  the  time  or  the  cases  in  which  the 
power  may  be  exercised,  and  of  course  embraces  all  vacan- 
cies. This  provision  necessarily  repeals,  as  inconsistent 
with  it,  the  act  of  February,  1849,  so  far  as  power  ia  given 
to  the  governor  to  fill  a  vacancy  in  the  office,  if  the  latter 
act  would  otherwise  have  reached  the  case. 

But,  independent  of  the  act  of  April,  1857,  we  are  of 
opinion,  for  the  reasons  stated,  that  the  appointment  of  the 
defendant  to  fill  the  vacancy  in  the  office  of  street  commis- 
sioner was  invalid  for  want  of  legal  autiiority  in  the  governor 
to  make  tiie  appointment,  and  that  ike  defendant  has  no 
title  to  the  office. 

Whether  the  plaintifi*,  Devlin,  is  entitled  to  the  office  must 
depend  upon  whether  the  power  of  appointment  to  it,  given, 
by  the  act  of  April  14,  1857,  above  referred  to,  to  the  mayor 
and  aldermen,  might  be  exercised  by  the  mayor  and  alder- 
men in  office  when  that  act  was  passed.  The  act  took  effect 
on  the  1st  day  of  May,  1857.  It  repeals,  in  express  terms, 
various  statutes  in  amendment  of  the  charter  of  the  city  of 
New-York,  and,  among  others,  the  acts  of  April  2,  1849, 
and  July  11,  1851,  before  mentioned.  By  section  nineteen, 
after  providing  for  the  election  of  mayor  and  some  other 
officers,  and  the  terms  of  their  offices,  it  is  declared  that 
««the  other  heads  of  departments,"  among  which  is  the 
street  commissioner,  *<  shall  be  appointed  by  the  mayor,  by 
and  with  the  advice  and  consent  of  the  board  of  aldermen." 
Section  fifty-one  declares  that  "the  mayor,  aldermen  and 
ooundlmen  provided  for  in  this  act"  shall  be  elected,  ftc*, 
and  **that  all  persons  who  shall  have  been  elected  under 
fonner  laws  regulating  or  affecting  the  election  of  charter 
officers,  and  shall  be  in  office  at  the  time  of  the  passage  of 
this  act,  shall  continue  in  office  until  the  officers  elected 
under  this  act  shall  take  office,  and  no  longer,  except  that 
the  offiees  oi  commissioner  of  repairs  and  supplies  and  of 
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commissioner  of  streets  and  lamps  are  hereby  abolished,  and 
except  that  the  persons  now  fiUing  the  several  offices  of 
controller,  counsel  to  the  corporation,  street  commissioner 
and  city  inspector,  and  the  officers  of  the  Croton  aqueduct 
department,  shall  continue  in  office  until  the  expiration  of 
their  several  terms,"  &c*  It  is  insisted  by  the  defendant's 
counsel  that  it  is  manifest  from  these  two  sections  that  it 
was  not  intended  by  the  legislature  to  give  the  power  of 
appointing  heads  of  departments  tx>  the  mayor  and  board  of 
aldermen  then  in  office,  but  only  to  the  mayor  and  board  of 
aldermen  to  be  elected  under  the  act.  We  do  not  see  in 
these  sections,  or  elsewhere  in  the  act,  the  evidence  of  such 
an  intention.  The  mayor  and  aldermen  in  office  were,  by 
section  fifty-one,  continued  in  office ;  and,  by  section  nine- 
teen, the  mayor,  with  the  advice  and  consent  of  the  board 
of  aldermen,  might  appoint  heads  of  departments,  among 
which  was  a  street  commissioner,  making  no  distinction,  in 
respect  to  the  exercise  of  the  power,  between  the  present 
and  any  future  mayor  and  aldermen.  The  power  was  made 
incident  to  the  offices,  and  to  be  exercised  by  whoever  held 
the  offices,  whether  previously  elected  and  continued  in 
the  office  or  to  be  elected  thereafter.  The  offices  remain 
the  same,  whatever  change  may  have  been  made  in  the 
mode  of  filling  them,  the  term  of  office,  or  the  general  powers 
connected  with  them.  Whoever  holds  those  offices,  however 
appointed  or  elected,  in  the  absence  of  any  clear  restriction 
or  limitation,  is  intrusted  with  all  the  powers  belonging  to 
the  offices.  If  the  position  under  consideration  was  sound, 
it  would  necessarily  follow  that  the  mayor  and  aldermen 
continued  in  office  by  this  act  were  without  any  powers, 
except  so  far  as  some  might  be  found  under  the  portions  of 
the  Dongan  and  Montgomerie  charters  then  in  force ;  or 
their  powers  were  the  same  as  under  the  former  laws, 
although  those  laws  are  expressly  repealed.  The  latter  view 
is  taken  on  the  part  of  the  defendant,  and  it  is  contended 
that,  by  declaring  the  officers  should  continue  in  office,  the 
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legislature  qualified  the  general  repeal  of  existing  laws 
ioyesting  those  officers  with  authority,  and  retained  the 
officers  in  office  with  their  previous  powers.  This  pro- 
position cannot  be  maintained;  the  old  officers  hold  the 
offices,  with  the  powers  given  t.o  them  by  the  new  law. 
The  new  law  was  alone  to  prevail  and  be  administered  after 
it  went  into  effect.  The  office  of  street  commissioner,  under 
the  new  act,  is  substantially  a  reorganization  of  that  office 
under  the  former  law ;  the  officer  under  that  name  continued 
in  office,  held  the  office  as  reorganized ;  and  the  power  of 
appointment  to  the  office,  by  section  nineteen,  refers  to  the 
office  as  it  now  exists.  The  appointment  under  that  provi* 
sion  is  always  an  appointment  for  the  full  term  of  office 
prescribed  by  law. 

We  are  satisfied,  for  the  reasons  thus  briefly  stated,  that 
the  mayor  in  office  in  June,  1857,  with  the  advice  and  con- 
sent of  the  aldermen  then  in  office,  acting  as  a  board,  had, 
under  the  act  passed  in  April,  and  which  went  into  opera- 
tion on  the  first  day  of  May  in  that  year,  full  authority, 
upon  the  death  of  Taylor  and  the  consequent  vacancy  in  the 
office  of  street  commissioner,  to  appoint  to  that  office,  and 
that,  by  virtue  of  their  appointment,  the  plaintiff,  Devlin, 
has  a  good  title  to  the  office. 

It  is  made  a  point,  by  the  counsel  for  the  defendant,  that 
tiie  act  of  April  2,  1849,  is  void  because  it  was  made  to 
depend  for  its  validity  upon  a  popular  election,  and  that  the 
act  of  July  11, 1851,  amending  the  same,  must  fall  with  it ; 
but  in  the  view  taken  by  the  court  of  this  case  it  is  not 
material  that  the  question  be  considered.  Aside  from  these 
acts,  the  appointment  of  the  defendant  by  the  governor  was 
without  authority,  and  the  appointment  of  the  plaintiff, 
Devlin,  by  the  mayor  and  aldermen,  was  authorized  by  the 
act  of  April,  1857. 

All  the  judges  concurring, 

Judgment  affirmed. 
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By  mistake  two  records  were  made  up  and  filed  at  different  timet  upon  the 
same  Judgment.  After  execution  had  been  issued  and  in  part  collected 
upon  the  second  record,  the  defendant  procured  Arom  the  plaintiff  in  the 
Judgment,  a  saUsfoction  of  the  first  record.  He  then  applied  to  the  court 
in  which  the  Judgment  was  recoyerod  to  vacate  the  second  record.  This 
motion  was  denied,  but  a  reference  was  granted  to  ascertain  whether  the 
cause  of  action  had  been  extinguished.  In  an  action  brought  in  another 
court  against  the  plaintiff  in  the  Judgment  for  levying  under  the  execution 
upon  tlie  second  record,  ffdd,  that  such  record  could  not  be  impeached  by 
evidence  of  the  above  facts.  Though  irregular  It  was  not  a  nullity,  and  the 
whole  matter  was  under  the  control  of  the  court  in  which  the  Judgment  was 
recovered. 

Where  a  party  gives  in  evidence  entries  in  some  of  the  books  of  account  of 
two  mercantile  firms  having  dealings  together  in  respect  to  the  matter  of 
such  entries,  the  opposite  party  is  entitled  to  give  in  evidence  entries  on 
the  same  subject  in  any  of  the  books  essential  to  a  complete  system  of  book- 
keeping, kept  and  used  by  either  of  the  firms,  cotemporaneovsly  with  the 
transaction. 

Appeal  from  the  Saperior  Court  of  New-York  city.  The 
complaint  was  for  the  wrongful  taking  and  conversion  of 
certain  goods  and  chattels,  the  property  of  the  plaintiff;  and 
also  certain  other  goods  and  chattels,  the  property  of  William 
S.  Pendleton,  which  was  afterwards  transferred  to  the  plain- 
tiff, with  the  right  of  action  for  the  taking  and  disposing 
thereof.  The  answer  denied  the  taking,  and  also  set  up  a 
justification  under  a  judgment  and  execution  in  favor  of  the 
defendant  and  others,  composing  the  firm  of  N.  ft  H.  Weed 
&  Co.,  against  the  plaintiff  and  others,  alleging  that  the 
property  then  belonged  to  the  plaintiff,  and  further  alleged 
that  the  judgment  at  the  time  belonged  to  other  persons, 
Rhodes,  Weed  &  Co.,  and  that  the  execution  was  issued  and 
the  property  taken  and  sold  without  the  direction  or  know- 
ledge of  the  defendant.  The  reply  denied  that  any  judg- 
ment, the  record  of  which  was  signed  or  filed  on  or  about 
the  time  set  forth  in  the  answer,  was  ever  recovered  as 
alleged  in  the  answer ;  and  averred  that  the  pretended  record 
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of  jadgment  was  made  without  authority,  and  is  a  duplicate 
record  of  a  judgmeDt  previously  entered,  with  the  exception 
of  the  date  of  the  signing  of  the  record,  and  is  therefore  void ; 
that  the  previous  judgment  was  paid  before  the  taking  of 
the  property,  and  that  the  taking  was  with  the  authority 
and  for  the  benefit  of  the  defendant.  At  the  trial,  evidence 
was  given  in  support  of  the  complaint,  and  the  defendant 
then  produced  and  read  a  record  of  a  judgment  in  the 
Supreme  Court,  as  set  forth  in  the  answer,  rendered  in  July, 
1838,  the  record  of  which  was  signed  and  filed  in  July,  1839. 
The  defendant  further  gave  in  evidence  the  execution  on 
which  the  property  was  taken ;  also,  an  order  of  the  Supreme 
Court,  at  general  term,  affirming  an  order  at  special  term, 
denying  a  motion  to  set  aside  the  alleged  judgment  and  to 
remove  from  the  files  the  alleged  judgment  roll,  and  referring 
it  to  a  referee  to  ascertain  and  report  whether  the  cause  of 
action  on  which  the  judgment  purports  to  be  founded  had 
been  paid.  The  counsel  for  the  plaintiff  thereupon  ofiered 
to  prove  the  allegations  in  the  reply  in  regard  to  the  record 
being  a  duplicate  copy  of  a  record,  previously  filed,  of  a 
judgment  rendered  in  July,  1838,  except  as  to  the  date  of 
the  signing  thereof;  that  there  had  been  no  suit  for  the 
causes  of  action  mentioned  in  the  duplicate  record  com- 
menced, except  that  in  which  judgment  had  been  previously 
entered  and  perfected  by  the  filing  of  a  record,  and  that  the 
duplicate  record  had  been  placed  on  file  by  accident  and 
clerical  mistake  of  some  person  acting  in  behalf  of  the 
plaintiff,  who  had  mduced  the  clerk  to  sign  it.  Objection 
was  made  to  receiving  the  proof,  and  it  was  excluded  by  the 
court,  and  an  exception  taken  to  the  decision.  Evidence 
was  given,  on  both  sides,  upon  the  subject  of  the  ownership 
of  the  judgment  and  the  connection  of  the  defendant  with 
the  taking  of  the  property,  and  also  upon  the  question  of 
the  payment  of  the  judgment  perfected  in  July,  1838 ;  and, 
among  other  proof,  the  plaintiff  called  a  book-keeper,  who 
testified  that  he  had  examined  the  books  of  N.  &  H.  Weed  & 
Smtth.— Vol.  III.  10 
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Co.  and  of  Rhodes,  Weed  &  Co.;  be  then  referred  to  certain 
entries  in  the  ledger  and  also  in  the  journal  of  N.  &  H.  Weed 
&  Co.  On  his  cross-examinationy  the  witness  testified  that 
he  had  examined  all  their  books ;  that  certain  notes  men- 
tioned in  the  entries  referred  to  would,  in  a  regular  course 
of  business,  be  entered  in  the  bill  book,  and  that  one  of  the 
entries  referred  to  a  cash  book.  The  witness  was  then 
asked  to  turn  to  the  cash  book  and  read  the  entry  referred 
to ;  also  to  the  bill  book  and  read  the  corresponding  entries 
in  it  in  regard  to  the  notes.  Objection  was  made  but  over- 
ruled by  the  court*  and  the  plaintiff  excepted,  and  the  entries 
were  read.  The  counsel  for  the  plaintiff  called  for  the 
books  of  Rhodes,  Weed  &  Co.,  which  were  produced,  and 
the  book-keeper  read  certain  entries  in  the  ledger  and  jour- 
nal. On  his  cross-examination,  the  witness  was  permitted 
by  the  court,  under  an  objection  and  exception,  to  read  from 
the  cash  and  check  books  of  that  firm  upon  the  subject  of 
payment  of  the  judgment,  the  court  ruling  that  the  witness 
might  read  from  any  of  the  books  that  were  kept  cotempo- 
raneously.  Some  other  exceptions  were  taken  to  decisions 
on  questions  of  evidence.  The  plaintiff  was  nonsuited,  and 
the  case  does  not  show  that  any  exception  was  taken  to  that 
decisiour  The  exceptions  were  heard  at  a  general  term  of 
the  Superior  Court,  and  judgment  ordered-for  the  defendant, 
which  having  been  entered  an  appeal  was  taken  to  this 
court.  Some  additional  facts  in  respect  to  the  judgment 
and  execution  before  mentioned  are  stated  in  the  opinion  of 

COMSTOCK,  J. 

Nicholas  HilU  for  the  appellant. 

David  Dudley  Field,  for  the  respondent. 

Strokg,  J.  It  does  not  appear  that  an  exception  was 
taken  to  the  decision  granting  a  nonsuit,  and  hence  the  only 
questions  for  consideration  arise  upon  the  rulings  on  ques- 
tions of  evidence.    The  point  principally  relied  upon  by  the 
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appellant  is,  that  the  rejection  of  the  evidence  offered  to 
impeach  the  judgment  record  given  in  evidence,  by  showing 
it  was  not  in  truth  a  record  of  judgment,  was  erroneous ; 
and  the  main  argument  urged  in  support  of  the  point  is,  that 
it  is  always  competent  for  a  party  against  whom  what  pur- 
ports to  be  a  record  of  judgment  is  given  in  evidence  to 
prove  that  the  court  acquired  no  jurisdiction  over  him,  and 
therefore  that  there  is  no  valid  judgment,  and  that  the  record 
was  unauthorized.  It  is  undoubtedly  true  that  the  want  of 
jurisdiction  of  the  person  is  a  good  defence  in  answer  to  a 
judgment,  when  set  up  for  any  purpose,  and  that  such  juris- 
diction is  open  for  inquiry  {Dobson  v.  Pearce^  2  Kem.^  1^6); 
but  it  is  difficult  to  perceive  how  those  principles  are  appli- 
cable to  this  case.  It  is  conceded  by  the  plaintiff  that  there 
was  a  valid  judgment  rendered  in  July,  1838,  and  not  pre- 
tended on  his  part  that  the  record  in  evidence  would  not  be 
a  proper  record  of  that  judgment,  if  a  record  thereof  had  not 
been  previously  filed ;  and  upon  these  facts  the  only  ques- 
tion would  seem  to  be,  which  of  those  two  records  shall 
stand  as  evidence  of  the  judgment.  This  was  a  question  of 
practice  belonging  to  the  court  rendering  the  judgment, 
which  that  court  has  determined  by  refusing  to  set  aside  or 
remove  from  the  files  the  record  in  question,  and  thereby 
virtually  deciding  that  it  is  the  proper  record  of  the  judg- 
ment. The  power  of  that  court  over  the  question  appears 
to  be  clear,  and  the  exercise  of  that  power  cannot  be 
reviewed  by  this  court  in  this  suit. 

Another  ground  on  which  it  is  now  contended  the  evi- 
dence should  have  been  received  is,  that  it  would  have 
tended  to  show  that  the  payment  of  the  judgment  set  forth 
in  the  record  of  July,  1838,  was  an  extinguishment  of  the 
judgment,  evidenced  by  the  record  received  in  evidence ;  but 
a  full  answer  is,  that  the  evidence  was  not  offered  with  that 
view,  and  that  if  it  was  desired  to  use  it  for  that  purpose, 
that  ground  should  have  been  brought  to  the  attention  of 
the  justice  at  the  trial  by  distinctly  stating  it  in  the  offer. 
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The  entries,  which  were  objected  to  as  eyidence,  in  the  books 
of  N.  &  H.  Weed  &  Co.,  proved  nothing  material  beyond 
what  had  already  been  proved  by  the  plaintiff;  but  in  regard 
to  all  the  entries  the  reading  of  which  was  objected  to,  both 
those  in  the  books  of  N.  &  H.  Weed  Ss  Co.  and  those  in  the 
books  of  Bhodes,  Weed  &  Co.,  the  plaintiff  having  given  in 
evidence  entries  in  some  of  the  books  of  each  firm  on  the 
question  of  payment,  it  was  proper  to  allow  the  defendant 
to  refer  to  other  entries  on  the  same  subject,  about  the  same 
time,  in  other  books  essential  to  a  complete  system  of  book- 
keeping, then  kept  and  used  by  those  firms  respectively. 
The  books  of  each  firm  must  be  regarded  as  one  for  the 
purposes  of  evidence,  and  the  question  the  same  as  if  the 
entries  objected  to  had  been  in  the  same  books  with  the 
entries  used  by  the  plaintiff.  If  a  party  uses  books  of 
account  against  his  adversary  he  makes  them  evidence  for 
him  on  the  same  subject.  They  are  like  any  declaration  or 
admission  by  writing  or  orally :  if  part  is  used,  the  whole 
relating  to  the  same  matter  is  admissible.  ( Cow.  4  ^^* 
Notea^  229.) 

CoHSTOCK,  J. — This  case  is  somewhat  remarkable.  The 
defendant  and  others  sued  the  plaintiff  and  others,  in  the 
year  1838,  upon  a  note  on  which  the  plaintiff  was  indorser. 
The  suit  went  regularly  to  judgment  and  the  record  was 
signed  and  filed  on  the  2d  of  July  of  that  year.  Afterwards, 
on  the  15th  of  June  1839,  another  record  in  the  same 
suit,  upon  the  same  cause  of  action  and  between  the  same 
parties  was  procured  to  be  signed  and  was  placed  upon  the 
files  of  the  court.  This  was  done  through  mistake  and 
inadvertence,  the  attomejrs  who  prosecuted  the  suit  not  having 
entered  in  their  office  register  the  fact  of  filing  the  record  in 
1838.  Thus  two  records  in  the  same  suit  were  perfected,  each 
considered  by  itself  having  all  the  requisites  of  a  valid  judg- 
ment, because  each  of  them  was  founded  upon  a  suit  regu- 
larly instituted  in  which  the  parties  were  duly  served  with 
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the  declaration*  Upan  the  record  last  filed  execution  was 
inued  in  February  1849,  and  the  propertj^of  Pendleton  was 
levied  upon  and  sold.  This  action,  in  the  nature  of  trespass, 
was  brought  for  that  seizure  and  sale.  I  have  stated  the 
facts  in  regard  to  the  filing  of  the  second  record  as  Pendle- 
ton offered  to  prove  them  on  the  trial,  and  his  offer  did  not 
go  beyond  this  statement.  Some  $4000,  was  collected  by 
the  sheriff  upon  the  execution  and  paid  over.  After  this 
took  place,  after  this  use  had  been  made  of  the  second 
record  now  sought  to  be  impeached,  Pendleton  whose  prop- 
erty was  sold,  procured  from  the  present  defendant  a  satis- 
faction-piece upon  the  judgment  first  obtained,  and  subse- 
quently sued  him  in  this  action  for  the  levy  and  sale  under 
the  second.  Pending  the  action  and  before  the  trial,  he 
moved  in  the  Supreme  Court,  where  both  the  records  were 
filed,  to  have  the  one  now  in  question  set  aside,  but  the 
motion  was  denied,  a  reference  being  granted  to  him  for  the 
purpose  of  inquiring  and  determining  whether  the  judgment 
had  been  paid. 

It  is  now  insisted  that  the  record  thus  filed  by  mistake, 
and  the  execution,  were  absolute  nullities  affording  no  justi- 
fication for  the  seizure  and  sale  of  the  plaintiff's  goods,  and 
moreover  that  these  proceedings  are  not  at  all  aided  by  the 
decision  of  the  Supreme  Court  allowing  the  record  to  stand 
ss  a  judgment  of  the  court. 

I  assent  to  the  doctrine  that  where  there  is  no  suit  or  pro- 
cess, appearance  or  confession,  no  valid  judgment  can  be 
rendered  in  any  court,  and  that  in  such  a  case  the  recital  in 
the  record  of  jurisdictional  fiicts  is  not  conclusive.*  {Starbuck 
V.  Murray f  5  Wend.^  148,  168.)  It  is,  I  think,  always  the 
right  of  a  party,  against  whom  a  record  is  set  up,  to  show 
that  no  jurisdiction  of  his  person  was  acquired,  and,  conse- 
quently, that  there  was  no  right  or  authority  to  make  up 
the  record  against  him.  I  also  assent  to  the  general  propo- 
sition that  the  decision  of  a  court  on  summi^  application 
refusmg  to  set  aside  a  judgment  alleged  to  be  void  for  want 
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of  jurisdiction  is  not  to  be  received  as  a  conclusive  deter- 
mination that  the  judgment  was  valid.  {Sinuon  v.  Hart^ 
14  JoAn.,  63.) 

But  the  questions  here,  it  seems  to  me,  are  somewhat 
different.  By  the  regular  institution  of  a  suit,  and  service 
on  Pendleton  of  the  declaration,  the  Supreme  Court  acquired 
jurisdiction  to  render  a  judgment  against  him.  By  a  mis- 
take, two  records  of  the  judgment  were  signed  and  placed 
on  file.  In  practice,  this  was  altogether  irregular.  But 
would  it  not  have  been  within  the  powers  of  the  Supreme 
Court,  on  motion,  to  allow  either  of  the  records  to  be  taken 
from  the  files  and  the  other  to  stand  as  the  judgment  of  the 
court?  It  is  literally  and  exactly  true,  that  each  of  the 
records  was  founded  upon  a  suit,  regularly  commenced,  in 
which  the  jurisdiction  of  the  parties  was  acquired.  Two 
judgments  in  that  suit  ought  not  to  have  been  entered,  and 
most  certainly  only  one  satisfaction  of  the  debt  could  be 
had.  Execution  upon  either  of  the  records  being  satisfied, 
the  debtors  would  be  entitled  to  have  them  both  discharged. 
But  the  question  now  is,  was  the  record  last  filed  absolutely 
a  nullity,  so  that  even  the  Supreme  Court  had  no  power  to 
order  it  to  stand,  and  so  that  the  execution  was  also  void, 
and  the  levy  under  it  a  trespass  which  nothing  could  cure? 

It  may  be  conceded  that  if  a  creditor,  having  regularly 
entered  one  judgment,  should  intentionally  procure  another 
record  to  be  signed  and  filed,  with  a  view  to  obtain  a  double 
satisfaction  or  to  gain  some  other  advantage,  such,  for 
example,  as  to  preserve  the  priority  of  his  lien  on  real  estate, 
the  proceeding  would  be  altogether  void.  No  possible  bene- 
fit could  or  ought  to  be  derived  from  a  fraudulent  proceeding 
of  that  character.  The  fraud  would  utterly  vitiate  that 
which  if  innocently  and  inadvertently  done  might  be  allowed 
to  stand  where  justice  plainly  required  it.  In  this  case,  it 
was  part  of  the  plaintiff's  offer  to  show  that  the  record  of 
1839  had  been  placed  on  file  **  by  accident,  and  by  a  clerical 
mistake  of  some  person  acting  on  behalf  of  the  plaintiffs  in 
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the  suit,"  and  no  suggestion  was  made  on  the  trial  or  on  the 
argument  before  us,  that  the  execution  was  not  issued  and 
the  levy  upon  and  sale  of  Pendleton's  property  were  not 
made  in  good  faith.  I  do  not  believe  that  any  principle  of 
law  is  violated  if  we  say,  under  these  circumstances,  that 
the  record  is  under  the  control  of  the  court  in  which  it  was 
filed,  and  cannot  be  impeached  in  the  manner  now  attempted 
and  for  the  purposes  now  in  view. 

[The  learned  judge  was  further  of  the  opinion  that  tl^e 
plaintiff  had  estopped  himself  from  disputing  the  validity  of 
the  second  judgment  record.  The  facts  showed,  as  he 
thought,  that  the  fund  raised  by  the  execution  and  sale 
under  the  second  record,  entered  into  the  consideration  upon 
which  the  plaintiff  obtained  a  satisfaction  piece  of  the  first 
record.  Having  procured  such  satisfaction-piece,  and  thus 
aflBrmed  the  validity  of  the  first  record,  by  applying  the 
moneys  collected  on  the  execution  upon  the  second  judg- 
ment record,  he  was  not  at  liberty  to  insist  that  the  record 
and  execution  were  void  for  the  purpose  of  recovering  back 
the  money  which  he  had,  in  effect,  devoted  to  such  satisfac- 
tion of  the  judgment.] 

Selden  and  Pbatt,  Js.,  were  for  reversal,  on  the  ground 
that  the  offer  of  the  plaintiff  was,  in  substance,  to  disprove 
any  record  of  judgment,  and  also  because  the  order  of  the 
Supreme  Court,  refusing  to  cancel  the  judgment  roll,  may, 
for  aught  that  appears,  have  been  made  on  the  ground  that 
the  question  of  its  validity  was  in  issue  before  the  Superior 
Court  in  this  action,  and  that  it  would  be  there  held  void  if 
the  facts  proved  should  warrant  such  determination.  All 
the  other  judges  were  for  affirmance;  and  all  the  judges 
(except  Pbatt,  J.,  who  expressed  no  opinion  upon  the  point) 
concurred  with  Stbonq,  J.,  in  respect  to  the  admissibility 
of  the  evidence  contained  in  the  books  of  account  of  the  two 
finns. 

Judgment  affirmed. 
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MiCKiiBS  V.  DiLLAYB  and  others. 

Where  the  acknowleclged  relation  of  mortgagor  and  mortgagee  In  posaenion 
exists,  the  latter  is  not  permitted  to  obstruct  the  right  of  redemption,  and 
therefore  will  not,  upon  redemption,  be  allowed  for  general  improvements 
made  without  the  acquiescence  or  consent  of  the  mortgagor. 

But  where  Talnable  and  permanent  improyements  hare  been  made  in  good 
fnith,  by  a  person  standing  upon  the  legal  footing  of  a  mortgagee  in  posses- 
sion, but  who  supposed  himself  to  have  acquired  the  absolute  title,  and 
such  mistake  was  tkvored  by  the  omission  of  the  mortgagor,  for  sereral 
years  before  and  after  the  improyements,  to  assert  any  interest  in  the 
premises,  the  mortgagor  on  asking  the  aid  of  equity  to  redeem  will  be  com- 
pelled to  allow  the  value  of  the  improvements,  though  exceeding  the  rents 
and  profits  received. 

Appeal  from  the  Supreme  Court.  The  action*  was  for 
the  redemption  of  certain  premises  in  the  city  of  Syra- 
cuse, mortgaged  to  Philo  D.  Mickles.  The  trial  was  before 
a  referee,  who  found  that  the  mortgaged  premises  were,  in 
1840,  conveyed  to  Philo  D.  Mickles  by  one  Fitch.  There 
was  then  outstanding  a  mortgage  upon  the  premises, 
executed  by  Fitch  to  David  Hall.  Philo  D.  Mickles  con- 
veyed to  the  plaintiff,  with  warranty,  March  8th,  1841,  for 
the  price  of  $4000,  to  secure  $2000  of  which,  the  plaintiff 
executed  the  mortgage  which  in  this  suit  he  sought  to 
redeem.  This  mortgage  and  the  bond  collateral  thereto 
were,  in  April,  1841,  assigned  by  Philo  D.  Mickles  to 
John  Townsend.  Philo  D.  Mickles  purchased  the  Fitch 
mortgage  on  September  23d,  1843,  and  on  the  6th  of  Novem- 
ber, 1843,  assigned  it  to  John  Townsend,  without  the 
knowledge  or  consent  of  the  plaintiff,  so  far  as  the  evidence 
showed.  Townsend,  on  the  23d  of  September,  1846,  sold 
the  premises  to  Charles  A.  Wheaton,  for  $1750,  upon  a 
foreclosure  of  the  Fitch  mortgage,  of  which  no  notice  was 
served  on  the  plaintiff.  At  the  time  of  this  sale,  Wheaton 
was  the  owner,  by  assignment  from  Townsend,  of  the  mort- 
gage for  $2000,    executed  by  the  plaintiff  to  Philo  D. 
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Hickles.  Wheaton  took  possesion  of  the  premises,  and 
conveyed  the  same,  with  warrantgry  December  19,  1846,  to 
John  A.  Robinson,  who  conveyed^  Norember  19th,  1852,  to 
Henry  A.  ]L)iIIaye,  also  with  warnMnr.  The  only  question 
in  dispute  in  this  suit  was  as  to  th^Iowance  to  be  made  to 
Dillaye  for  improvements  after  he  took  possession  under  the 
deed  from  Robinson ;  the  effect  of  the  purchase  by  Philo  D. 
Mickles  of  the  Fitch  mortgage  being  the  subject  of  litiga- 
tion in  another  suit. 

P.  D.  Mickles  was  in  possession  of  the  premises  at  the 
time  he  conveyed  them  to  the  plaintiff,  and  when  he  received 
the  mortgage  now  sought  to  be  redeemed.     From  that  time 
until  the  sale  under  the  attempted  foreclosure  he  continued 
to  rent  them  in  his  own  name  and  to  receive  the  rents, 
without  disclosing  the  interest  of  the  plaintiff.    They  were 
assessed  to  him.    Wheaton,  the  purchaser,  went  into  pos- 
session immediately  after  the  sale,  the  tenants  of  P.  D. 
Mickles  attorning  and  paying  the  rent  to  him.    P.  D.  Mickles 
who  was  examined  as  a  witness,  testified  that  when  he  heard 
of  the  sale,  which  he  supposed  was  by  virtue  of  the  mort- 
gage executed  by  the  plaintiff,  he  told  Wheaton  he  was 
very  glad  of  it.    He  understood  that  the  premises  sold  for 
enough  to  pay  the  mortgage,  and  he  considered  the  matter 
settled,   and  that  Wheaton  had  obtained  a  perfect  title. 
The  purchasers  of  the  premises  under  Wheaton  took  pos- 
session at  the  time  of  their  respective  purchases.    There 
was  a  brick  building  on  the  lot,  which  was  erected  by  P. 
D.  Mickles,  in  1842  or  1843.     It  was  about  nineteen  feet 
^de,  thirty-five  feet  long  and  two  stories  high.    After 
Dillaye  purchased,  and  in  1852,  it  was  found  that  the  old 
bnilding  was  in  a  dilapidated  condition,  and  was  ready  to 
fall  down.    The  walls  were  badly  cracked,  particularly  the 
one  in  the  rear.    It  could  have  been  repaired  at  an  expense 
of  about  $250,  by  taking  down  the  rear  and  one  of  the 
side  walls  and  rebuilding  them.    Dillaye  caused  it  to  be 
rebuilt  and  enlarged,  at  an  expense  of  about  $6000,  increatH 
Smtth.— Vol.  III.  n 
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ing  its  length  to  seventy^fset,  preserving  one  of  the  walla 
and  the  floors,  and  iTHikiE^  use  of  the  old  materials  so  far 
as  they  would  answer.  v,He  covered  it  with  a  tin  roof,  and 
put  in  gas  and  waf ei^  Mi»es.  He  then  rented  it  in  its 
improved  condition,     i^j^ 

The  referee  found  the  foregoing  facts  in  substance ;  and 
stated  that  the  improvements  made  by  Dillaye  were  per- 
manent and  valuable  and  were  made  by  him  in  the  full 
belief  that  he  was  the  absolute  owner  of  the  premises.  He 
added  that  it  appeared  from  the  evidence  that  while  the 
improvements  were  making  the  plaintiff  was  absent  from  the 
county  of  Onondaga  and  that  there  was  no  evidence  that  he 
was  aware  of  the  fact  while  the  improvements  were  pro- 
gressing. In  matter  of  law  he  determined  that  the  plain* 
tiff  was  not  obliged  to  allow  any  thing  on  account  of  the 
rebuilding  beyond  what  it  would  cost  to  repair  the  old  tene- 
ment. He  proceeded  to  state  the  account,  charging  the 
plaintiff  with  the  mortgage  debt  and  interest,  the  repairs 
estimated  upon  the  principle  above  stated,  premiums  of 
insurance  and  taxes,  and  the  interest  on  these  last  items, ' 
and  crediting  him  with  the  rents  received,  but  without  inclu- 
ding the  increased  rent  on  account  of  the  rebuilding,  and 
making  due  from  the  plaintiff,  to  be  paid  on  the  redemption, 
$1885.99.  The  defendants  excepted.  Judgment  was  ren- 
dered allowing  a  redemption  upon  the  payment  of  that  sum 
according  to  the  report  which  was  aiBrmed  at  a  general  term 
in  the  fifth  district.    The  defendants  appealed. 

Le  Rf>y  Morgen^  for  the  appellants. 

B*  D.  Noxorij  for  the  respondent. 

Denio,  J.— The  right  of  a  mortgagor  who  has  made 
default  in  the  pajrment  of  the  mortgage  debt  according  to 
his  contract  and  especially  where  the  mortgagee  or  his 
assigns  has  lawfully  acquired  the  possession,  is  in  equity. 
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and  not  a  strict  legal  right.  It  would  be  impoBsible  for  the 
plaintiff  to  obtain  possession  of  these  premises  by  any  suit 
or  proceeding  known  to  the  law,  except  a  suit  in  equity. 
When  the  mortgagor  comes  into  a  court  of  equity  in  such 
cases  to  redeem  he  must  do  equity  to  the  mortgagee,  or  the 
court  will  consider  the  estate  absolute  in  the  latter ;  and  the 
redemption,  when  allowed,  will  be  decreed  either  absolutely 
or  under  certain  conditions  according  to  the  nature  and 
justice  of  the  case.  (  Pofwell  on  Mortgages^  387,  388).  lu 
conformity  with  this  idea  of  the  nature  of  the  equity  of 
redemption,  the  Court  of  Chancery  has  always  obliged  the 
mortgagor  to  submit  to  equitable  conditions.  It  was 
formerly  held  for  example  that  if  the  mortgagor,  after  giving 
the  mortgage,  had  borrowed  a  further  sum  of  the  mort- 
gagee, the  latter  was  not  obliged  to  submit  to  a  redemption 
until  both  debts  should  be  paid,  (m2.,  891,  392).  The  ten- 
dency of  modern  decisions  has  been  to  limit  and  define  the 
power  of  the  mortgagee  to  insist  upon  conditions  to  the 
redemption.  It  is  by  no  means  intended  to  state  there  is  any 
unlimited  discretion  in  courts  of  equity  to  compel  the  owner 
of  an  estate  bound  by  a  forfeited  mortgage  to  do  whatever 
may  in  a  popular  sense  and  without  regard  to  legal  prece- 
dents be  considered  equitable  in  the  particular  case.  It  is, 
however,  useful  to  bear  in  mind  the  origin  and  true  character 
of  the  right  of  redemption,  when  called  upon  to  determine 
a  case  not  falling  within  any  settled  course  of  adjudication. 
It  is  still  the  rule  that  the  mortgagor  seeking  to  redeem 
must  do  equity  to  the  mortgagee,  or  those  who  have  suc- 
ceeded to  his  rights ;  and  where  it  has  not  been  settled  what 
is  equity  under  the  circumstances  which  attend  a  given  case, 
the  court  must  determine  it  according  to  its  own  sense  of 
what  is  morally  just  and  right. 

Where  the  conventional  relation  of  mortgagor  and  mort- 
gagee is  shown  and  acknowledged  between  the  parties,  there 
is  no  reason  why  the  latter  should  be  allowed  to  obstruct  the 
right  of  redemption  by  expending  money  upon  improve- 
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ments.  He  can  at  any  time  call  upon  the  debtor,  by  suit  of 
foreclosure,  to  elect  whether  he  will  pay  the  debt  or  incur  an 
absolute  forfeiture;  and  if  he  is  found  making  costly 
improvements  there  is  good  reason  to  suspect  a  design  to 
avail  himself  of  the  present  inability  of  the  debtor  to 
discharge  the  incumbrance  in  order  to  confirm  his  title 
to  the  estate  by  embarrassing  the  right  of  redemption. 
The  general  rule  is  therefore  understood  to  be  that  upon 
taking  the  account  in  a  suit  for  redemption  against  a  mort- 
gagee in  possession,  he  is  to  be  charged  with  the  rents  and 
profits,  and  be  allowed  only  for  necessary  reparations. 
{Moore  v.  Cable^  1  John.  Ch.  JR.,  887 ;  Quin  v.  Brittainj  1 
Hoffman's  Ch.  R.,  353 ;  Story's  Eq.,  ^  1016.) 

So,  if  the  mortgagor  having  in  fact  only  a  redeemable 
estate  should,  even  in  good  faith,  deny  the  mortgagee's 
equity,  this  ought  not  to  prejudice  the  latter  provided  be 
had  done  nothing  to  mislead  the  mortgagor,  and  had  not 
unreasonably  slept  upon  his  rights.  In  order  to  apply  the 
cases  in  which  permanent  improvements  have  been  allowed 
to  be  taken  into  the  account,  it  is  necessary  to  have  a  clear 
view  of  the  situation  of  these  parties  at  the  time  the 
improvements  were  made.  The  defendant  Dillaye  was  in  pos- 
session as  owner  under  a  deed  with  warranty  from  a  person  in 
possession  holding  a  similar  evidence  of  title  from  one  who 
had  purchased  the  premises  at  a  sale  made  professedly  upon 
the  foreclosure  of  a  mortgage  executed  by  the  true  source 
of  title,  and  who  had  taken  possession  under  that  foreclosure. 
It  is  easy  to  see  that  an  examination,  such  as  a  very  cautious 
man  would  have  made,  would  have  shown  the  invalidity  of 
the  foreclosure.  But  the  omission  to  make  an  examination 
was  not  such  gross  negligence  as  to  charge  the  defendant 
with  bad  faith.  He  cannot  claim  that  the  estate  is  irredeema- 
ble because  he  supposed  it  to  be  so ;  but  he  is  not  deprived^ 
by  his  omission  to  examine,  of  the.  position  of  a  person  (^ 
acting  in  good  faith  without  actual  notice.  The  refereQ  has  ^ 
found,  what  could  not  be  doubted  upon  the  evidence,  that 
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he  believed  himaelf  to  be  the  absolute  owner  of  the  lot. 
But  the  plaintiff  had  very  materially  aided  him  in  coming  to 
this  conclusion,  or  rather,  he  had  suffered  him  to  fall  into 
that  error  by  an  unjustifiable  breach  of  his  own  obligation. 
His  mortgage  was  executed  in  March,  1841.  One-fourth  of 
the  principal  and  one  year's  interest  were  payable  in  about 
one  year  thereafter,  and  the  whole  debt  was  payable  on  the 
Ist  day  of  June,  1845.  He  was  in  default  for  a  portion 
of  the  debt  for  eleven  years,  and  the  whole  amount  of  prin- 
cipal and  interest  had  been  in  arrears  more  than  seven  years 
when  this  suit  was  commenced.  He  had  not  paid  the 
smallest  amount,  and  so  far  as  appears,  had  never  during 
that  period  recognized  his  indebtedness.  Conceding,  as  we 
must  do  upon  this  case,  that  the  sale  by  P.  D.  Mickles  to 
the  plaintiff,  and  the  giving  back  of  the  bond  and  the  mort- 
gage sought  to  be  redeemed  was  a  real  and  not  a  colorable 
transaction,  the  plaintiff  was  in  possession,  up  to  the  sale 
upon  the  foreclosure,  by  P.  D.  Mickles  as  his  servant  or 
agent  or*as  his  tenant.  This  possession  was  voluntarily 
abandoned  and  given  up  to  Wheaton  upon  his  purchase  after 
foreclosure  sale,  and  the  latter  immediately  entered  upon 
the  reception  of  the  rents  and  profits  as  owner,  and  he  and 
those  who  succeeded  him  have  continued  to  possess  the  pre- 
mises as  owners,  unchallenged  and  without  actual  knowledge 
of  this  right  of  redemption,  until  shortly  before  the  com- 
mencement of  this  suit,  a  period  of  eight  years.  When 
Dillaye  erected  the  building,  he  and  those  who  had  preceded 
him  in  the  title  under  the  supposed  foreclosure  had  been  in 
possession  as  owners  about  six  years.  It  is  not  found  by 
the  referee  that  the  plaintiff  was  ignorant  that  his  agent  or 
tenant  had  been  put  out  of  possession  upon  pretence  of  the 
old  mortgage,  or  that  Wheaton  and  his  grantees  were  in 
possession,  claiming  as  owners  under  that  proceeding ;  and 
considering  that  the  premises  lie  in  one  of  the  most  consider- 
able interior  towns,  and  upon  the  great  thoroughfare  through 
the  state,  it  is  no  wise  probable  that  he  was  ignorant.    The 


86  CASES  IN  THE  COURT  OF  APPEALS. 

Mickles  «.  Dillaye  and  others. 

referee  finds  indeed  that  he  was  not  aware  of  the  improve* 
nients  while  they  were  going  on.  This  is  not  inconsistent 
with  a  full  knowledge  that  his  tenant  had  yielded  up  the 
possession  to  a  party  claiming  the  absolute  title,  and  that 
the  occupants  were  in  possession,  believing  themselves  to 
be  the  owners.  The  fact  probably  is  that  both  parties  acted 
in  ignorance  of  their  rights.  The  old  mortgage  is  claimed  to 
have  been  extinguished  by  the  operation  of  a  technical  rule 
of  law.  Had  it  remained  on  foot  the  right  to  redeem  both 
mortgages  would  not  have  been  of  much  if  any  value  until 
the  defendant  had  improved  the  premises  by  the  expensive 
erection  which  he  put  upon  them.  If  the  plaintiff  was  not 
aware  of  the  extinguishment  of  the  old  mortgage  he  would 
naturally  have  considered  his  interest  as  nominal ;  and  this, 
I  am  persuaded  is  the  explanation  of  his  long  inaction*  The 
case,  when  Dillaye  erected  the  building,  was  this:  He 
really  had  the  title  of  a  mortgagee  in  possession,  but  he 
supposed  he  was  the  absolute  owner.  The  plaintiff  had  in 
fact  an  equity  of  redemption,  but  he  had  abandoned  the 
possession  to  the  defendants,  who  entered  as  owners ;  and 
he  had  ceased  to  claim  any  interest  in  the  lot.  He  now  finds 
that  he  has  a  valuable  equity  of  redemption ;  and  the  ques- 
tion is  whether  he  ought  to  pay  for  the  improvement  as  a 
condition  to  the  redemption.  It  was  necessary  that  Dillaye 
should  make  expenditures  to  a  considerable  amount  to  render 
the  premises  tenantable  at  all ;  but  he  laid  out  more  thaa 
was  strictly  necessary,  though  not  more  than  would  have 
judicious  had  he  been,  as  he  supposed  he  was,  the  owner•^ 
In  Benedict  v.  Gilman  (4  Paiges  58),  the  plaintiffs  had  pur  A 
chased  under  a  statute  foreclosure  which  did  not  cut  off  the/ 
rights  of  judgment  creditors  whose  lien  was  subsequent  to 
the  mortgage,  and  had  taken  possession ;  and  he  had  made  \ 
permanent  improvements  in  ignorance  of  the  existence  of 
certain  judgments  in  the  hands  of  the  defendants.  He  filed 
a  bill,  claiming  a  strict  foreclosure  unless  the  defendants 
would  pay  up  the  mortgage  and  the  value  of  the  improve- 
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meDts,  and  this  was  decreed.  The  chancellor  said  it  would 
be  inequitable  and  unjust  to  give  the  defendants  the  benefit 
of  these  improvements  without  compelling  them  to  pay  an 
equivalent  therefor.  The  defendant's  case  in  the  present 
controversy  is  much  stronger  than  the  plaintiff's  in  Benedict 
V.  Gilmatif  inasmuch  as  the  judgment  creditors  had  done 
nothing  to  mislead  the  party  in  possession,  and  the  negli- 
gence of  the  latter  in  omitting  to  search  for  subsequent 
incumbrances  was  at  least  as  great  as  that  of  Dillaye  in  this 
case*  Judge  Stoby  has  carried  the  rights  of  a  party  in  pos- 
session who  has  in  ffood  faith  noade  improvements,  altogether 
beyond  what  woulobe  necessary  to  protect  the  defendant 
in  this  case.  He  says  generally  that  courts  of  equity  have 
extended  the  doctrine  to  cases  where  the  party  making  the 
repairs  and  improvements  has  acted  bona  ^fide  and  innocently 
and  there  has  been  a  substantial  benefit  conferred  on  the 
owner  {Treatise  an  Eq.,  ^  1237);  and  he  has  carried  the 
principle  into  practice  in  a  case  decided  by  him  in  the  Cir- 
cuit Court  of  the  United  States.  In  Bright  v.  Boyd  (1 
Story 9  478),  lands  had  been  sold  by  an  administrator,  but 
the  sale  was  void  because  he  had  not  given  security  accord- 
ing to  the  statute.  The  heir  of  the  intestate  had  sued  for 
and  recovered*  the  possession  against  the  plaintiff,  who 
derived  his  title  under  the  administrator's  sale  The  latter 
filed  a  bill  in  equity  in  the  Circuit  Court  of  the  United 
States  to  recover  of  the  heir  the  value  of  certain  improve- 
ments which  he  had  in  good  faith  made  upon  the  land,  and 
which  included  the  building  of  a  large  dwelling-house.  The 
heir  was  an  infant,  and  resided  in  another  state ;  but  Judge 
Stort  notwithstanding  referred  the  case  to  a  master  to  take 
an  account  of  the  enhanced  value  of  the  premises,  deduct- 
ing the  rents  and  profits,  with  a  pretty  strong  intimation 
that  the  plaintiff  was  entitled  to  recover  them,  though  he 
said  he  would  look  into  the  case  again  upon  the  coming  in  of 
the  report.  This  conclusion  could  not  probably  be  sustained 
except  upon  the  principle  that  one  who  fraudulently  stands 
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by  and  sees  another  expending  money  in  good  faith  upon  his 
land,  shall  not  reclaim  the  land  without  paying  for  the 
improvements.  Chancellor  Walwobth^  I  think,  laid  down 
the  true  principle  in  Putnam  v.  Richie  (6  Paige,  390).  He 
decided  in  a  case  very  similar  to  that  which  was  before 
Judge  Story,  that  where  there  was  no  fraud  or  acquiescence 
on  the  part  of  the  person  having  the  legal  title,  he  could 
not  be  compelled,  even  in  favor  of  a  party  in  possession  who 
had  made  improvements  bona  fide,  to  allow  for  such  improve* 
ments ;  but  he  said  that  such  allowances  were  constantly 
made  by  courts  of  equity  where  the  legal  title  was  in  the 
person  who  had  made  the  improvements  in  good  faith,  and 
where  the  equitable  title  was  in  another,  who  was  obliged 
to  resort  to  the  court  for  relief.  This,  as  we-  have  seen,  is 
precisely  the  case  now  before  the  court. 

In  Wetmore  v.  Roberts^  ( 10  How.  Pr.  R.,  61 ),  the  question 
we  are  are  now  considering  was  examined  in  the  Supreme 
Court  by  Mr.  Justice  Hand,  with  his  accustomed  industry. 
It  was  a  suit  for  foreclosure  by  a  junior  mortgagee,  the 
defendant  having  purchased  the  premises  from  one  who  had 
bid  them  in  upon  a  foreclosure  of  the  elder  mortgage,  in 
which  proceeding  the  junior  incumbrancer  was  not  made  a 
party.  It  was  alleged  that  the  defendant  had  made  improve- 
ments, in  good  faith,  of  the  value  of  $6000,  and  it  was  decided 
that  the  premises  should  be  sold,  and  that  the  value  of  the 
permanent  improvements  as  well  as  the  amount  due  on  the 
elder  mortgage  should  be  paid  out  of  the  proceeds ;  after 
which  the  plaintiff  was  to  be  paid  the  amount  due  on  his 
mortgage.  I  refer  to  the  authorities  relied  on  by  Judge 
Hand,  and  also  to  Talbot  v.  Braddill  (1  Fem.,  184)  and  to 
Coote  on  Mortgages,  {pp.  392,  661.) 

I  am  clearly  of  opinion  that  the  refusal  to  allow  for  the 
erection  of  the  building  was  erroneous. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
as  respects  the  account  stated  by  the  referee,  and  there 
should  be  a  reference  in  that  court  to  take  an  account 
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between  the  plaintiff  and  the  defendant  DiHaye,  in  which 
the  latter  should  be  allowed  for  the  enhanced  value  of  the 
premises  on  account  of  the  improvements  made  by  the 
defendants.  In  other  respects,  the  order  should  direct  the 
usual  allowances  between  mortgagor  and  mortgagee  on  a 
bill  for  redemption. 

Habris,  J.  The  plaintiff  acquired  his  title  to  the  pre- 
mises, such  as  it  is,  in  March,  1841.  The  purchase  price  is 
said  to  have  been  $4000.  Of  this,  no  part  was  ever  paid. 
The  plaintiff  executed  his  bond  and  mortgage  for  82000, 
and,  as  Philo  D.  Mickles,  the  grantor,  now  testifies,  it  was 
agreed  that  the  remaining  $2000  should  be  applied  upon  a 
note  which  the  plaintiff  held  against  him.  There  was  no 
written  evidence  of  such  an  a^i^reement,  and  the  indorsement 
was,  in  fact,  never  made.  At  the  time  of  the  conveyance 
the  Fitch  mortgage  was  an  outstanding  incumbrance  upon 
the  premises,  and  yet  no  provision  was  made  for  its  payment, 
nor  did  the  plaintiff,  in  any  way,  protect  himself  against  this 
incumbrance,  except  by  the  covenant  of  warranty  in  his  deed. 
Indeed,  it  does  not  appear  that  the  plaintiff  ever  so  much  as 
inquired  whether  the  property  was  incumbered  or  not. 

For  five  years,  and  more,  after  the  conve]rance,  flie  grantor 
continued  to  possess  and  enjoy  the  premises,  as  he  had  before. 
He  received  rents  in  his  own  name ;  paid  taxes  and  assess^ 
roents ;  made  improvements ;  and,  in  short,  held  himself  out 
to  the  world  as  the  absolute  owner.  There  is  no  evidence 
that  the  plainjdff  ever  claimed  to  be  the  owner,  or  that  Philo 
D.  Mickles  ever,  by  word  or  act,  recognized  his  ownership. 
At  the  time  of  the  foreclosuie  of  the  Fitch  mortgage,  in 
1846,  the  amount  due  upon  the  two  mortgages  was  at  least 
equal  to  the  value  of  the  premises.  Certainly,  it  exceeded 
the  purchase  price  mentioned  in  the  plaintiff^s  deed.  Philo 
D.  Mickles  was  then  insolvent.  There  was  no  inducement, 
therefore,  for  the  plaintiff  or  Philo  D.  Mickles  to  prevent  a 
foreclosure  by  paying  off  the  mortgages.  Upon  the  fore- 
Surra.— Vol.  m  12 
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closorei  the  defendant  Wheaton,  who  had  then  become  the 
owner  of  the  second  mortgage,  became  the  purchaser,  and 
thus,  had  the  foreclosure  been  perfect,  both  mortgages  would 
have  been  satisfied.  Wheaton  would  have  become  the  owner 
of  the  premises,  but  at  a  cost  probably  exceeding  their  value 
at  that  time.  After  the  sale,  Philo  D.  Mickles  inquired  of 
Wheaton  whether  the  premises  had  brought  enough,  and, 
upon  being  infonned  that  they  had  been  i^old  for  the  amount 
of  the  mortgage,  he  expressed  his  gratification  that  the  • 
matter  was  settled. 

Wheaton,  as  purchaser,  went  into  possession,  and  soon 
after  conveyed  the  premises  by  deed,  with  warranty,  to  the 
defendant  Robinson,  who  held  the  premises  about  four  years 
and  then  sold  to  the  defendant  Dillaye.  The  latter,  in  1853, 
"  in  the  full  belief  that  he  was  the  absolute  owner,"  as  the 
referee  has  found  the  fact  to  be,  proceeded  to  make  *^  large 
and  permanent  and  valuable  improvements  upon  the  pre- 
mises, costing  some  S5000,  more  or  less."  The  property 
being  thus  doubled  in  value,  it  became  an  object  for  the  . 
plaintifi*  to  assert  his  right  of  redemption.  Accordingly, 
ai'ter  sleeping  upon  his  rights,  such  as  they  were,  for  nearly 
thirteen  years,  he  commenced  this  action,  in  1854,  claiming 
the  right  to  redeem ;  and  the  question  presented  is  whether, 
assuming  the  right,  any  compensation  shall  be  made  to 
Dillaye  for  the  large  improvements  he  has  made. 

All  will  agree,  I  think,  that  the  plaintifi*  presents  a  case 
which  entitles  him  to  no  greater  degree  of  favor  than  the 
established  rules  of  equity  applicable  to  this  case  entitle 
him  to  demand.  '*  I  should  have  been  glad,"  says  Mr.  Justice 
Allen,  in  pronouncing  the  judgment  now  under  review, 
*'  to  have  found  some  principle  upon  which  the  defendants, 
who  have,  in  perfect  honesty,  expended  their  money  to  a 
large  amount  in  the  peinnanent  improvement  of  the  property^ 
by  which  its  value  and  productiveness  have  been  and  are 
greatly  enhanced,  could  be  reimbursed,  at  least  to  the  amount 
of  the  rents  and  profits  which  they  had  received."    We  are 
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therefore  to  consider  whether  the  plaintiff  stands  upon  any 
legal  right  whichp  recludes  the  court,  in  granting  the  relief 
for  which  he  applies,  from  doing  substantial  justice  between 
the  parties. 

I  admit  the  general  rule  to  be  that,  where  the  simple 
and  acknowledged  relation  of  mortgagor  and  mortgagee 
ia  possession  exists,  the  latter  will  not,  upon  redemption, 
be  allowed  for  general  improvements  made  without  the 
acquiescence  or  consent  of  the  mortgagor,  especially  if 
the  improvements  tend  to  cripple  the  power  of  redemp- 
tion«  Moore  v.  CkMe  (1  Johu  Ch.  A.,  385),  was  such  a 
case*  The  assignee  of  a  mortgage,  without  calling  upon 
the  mortgagor  or  attempting  to  foreclose  the  mortgage, 
chose  to  take  possession  of  the  mortgaged  premises,  which 
consisted  of  wild  lands,  and  bad  a  part  of  the  land  cleared. 
The  claim  of  the  mortgagee  to  be  allowed  for  what  he  had 
thus  expended,  was  rejected.  In  noticing  this  case  in  his 
Commentaries,  Chancellor  Kent  says:  *<The  clearing  of 
uncultivated  land,  though  an  improvement,  was  not  allowed 
in  Moore  v.  Cables  on  account  of  the  increasing  difficulties 
it  would  throw  in  the  way  of  the  debtor  to  redeem.  But," 
he  adds,  in  the  same  connection,  ^Masting  improvements 
in  building  have  been  allowed  in  England,  under  pecu- 
liar circumstances,  and  they  have  sometimes  been  allowed 
in  this  country,'  and  sometimes  disallowed."  (4  Kent 
Com.,  167,)  In  a  note  at  the  same  place  it  is  further 
added  that  **  all  the  cases  agree  that  the  mortgagee  is  to  be 
allowed  the  expense  of  necessary  repairs,  and  beyond  that  the 
rule  is  not  inflexible,  but  it  is  subject  to  the  discretion  of  the 
court,  regulated  by  the  justice  and  equity  arising  out  of  the 
circumstances  of  each  particular  case."  Accordingly,  in  a 
recent  Engli^  treatise  (  Coote  on  Mort.^  354)  it  is  said  to  be 
the  duty  of  the  mortgagee  in  possession  to  keep  the  premises 
in  repair,  and  he  will  be  allowed  the  charge  of  permanent 
improvements.  And  Hilliakd,  in  his  Treatise  on  the  Law 
of  Mortgagesy  after  noticing  the  general  rule  on  the  subject, 
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says :  *'The  rale  refosing  the  allowance  of  lasting  improve- 
ments has  been  subjected  to  some  exceptions  in  special  cases, 
as  where  the  mori^;agee  makes  such  improyements  supposing 
himself  to  be  the  absolute  owner."  In  support  of  this  propo- 
sition he  cites  the  language  of  the  chancellor  of  Maryland  in 
Neale  v.  Hagthrop  {  3  Bland.  Ch.  IL9  390 ),  where  it  is  said : 
^^  If  the  mortgagee  has  been  long  in  possession,  claiming 
adversely  and  suffered  to  treat  the  estate  as  his  own,  and 
the  mortgagor  stands  by  and  permits  lasting  improvements 
to  be  made,,  he  shall  pay  for  them*"  ( HiUiard  an  Mart.f  297.) 
In  the  case  before  us,  the  premises  had  been  held,  under  the 
statute  foreclosure,  of  1846,  for  more  than  six  years  before 
Dillaye  purchased.  The  possession  had  been  continued  and 
undisturbed.  The  silence  of  the  plaintiff  for  this  long  period 
had  encouraged  the  belief  that  those  who  had  the  property  in 
possession  were  the  true  owners.  Dillaye  purchased,  not  as  the 
assignee  of  the  mortgagee,  but  believing  that  he  was  acquiring 
the  property  as  his  own.  He  made  the  improvements  never 
doubting  that  he  was  the  absolute  owner.  The  referee  has 
not  found  that  the  plaintiff  was  ignorant  of  the  fact  that  the 
premises  had  been  sold  upon  the  foreclosure,  or  that  Wheaton 
and  his  grantees  were  in  possession  under  that  sale.  All 
he  finds  on  this  subject  is,  that  *^  during  the  erection  of  the 
improvements,  the  plaintiff  was  absent  from  Onondaga,  and 
there  was  no  evidence  that  he  was  aware  of  the  fact  while 
the  improvements  were  progressing."  The  plaintiff  having 
so  long  acquiesced  in  the  adverse  possession  of  the  premises, 
himself  contributed  to  the  mistake  under  which  the  defend- 
ants acted.  Had  no  improvements  been  made,  there  is  no 
reason  to  believe  that  he  would  ever  have  asserted  his  right 
to  redeem.  Under  such  circumstances,  he  should  not  be 
allowed,  in  a  court  of  equity,  to  enrich  himself  at  the  expense 
of  one  who  has  acted  innocently.  The  improvements  are  a 
substantial  benefit  to  the  property,  and,  if  he  would  redeem, 
he  ought,  ex  aquo  et  bonoj  to  pay  for  them  to  the  extent  of 
such  benefit. 


ALBANY,  MARCH,  1858.  98 

SebasUaD  Brftdt  v.  Ephraim  Beoedict. 

The  plaintiff  has  found  himself  under  the  necessity  of 
resorting  to  a  court  of  equity  to  enforce  his  right.  He  has 
thus  placed  himself  within  the  range  of  that  great  principle, 
that  he  who  seeks  equity  must  himself  do  equity.  The 
improvements  were  made  in  the  full  belief  that  the  plaintiff 
had  no  right  to  the  property.  That  belief  has,  to  some 
extent,  been  induced  by  the  apparent  acquiescence  of  the 
plaintiff  in  the  adverse  possession  of  the  defendants.  If  now 
the  plaintiff,  after  so  great  delay,  will  assert  his  right  to 
redeem,  and  invoke  the  aid  of  a  court  of  equity  to  enforce 
that  right,  he  should  be  required  to  make  equitable  compen- 
sation for  the  benefits  he  will  receive  from  the  improvements. 
To  refuse  such  compensation,  instead  of  doing  equity,  would 
produce  the  most  revolting  injustice.  (2  Story*9  Eq*  Jur.^ 
§799,  id.,  §1237.) 

CoHSTOCK  and  Pbatt,  Js.,  did  not  sit  in  the  case ;  all  the 
other  judges  concurring, 

Judgment  modified  and  account  ordered  to  be  re-stated. 


Sebastian  Bbadt  v.  Ephraim  Benedict. 

The  statute  (2  R,  8.j  463,  g  88)  declaring  that  a  corporation  which,  for  one 
whole  year,  has  rQmained  insolyent  or  saspended  its  ordinary  business, 
shall  be  deemed  to  have  surrendered  its  franchises,  is  cnmulatiTe,  and  not 
a  limitation  upon  the  common  law  mle  preyionsly  existing  in  this  state. 

In  order,  however,  to  infer  a  surrender  of  corporate  franchises  from  insolvency, 
suspension  of  business,  &c.,  for  less  than  a  year,  the  circumstances  must  be 
such  as  to  shew  that  the  corporation  has  lost  all  power  to  continue  or  to 
resume  its  business. 

Accordingly,  ffeldf  that  a  manufacturing  corporation  which,  having  become 
actually  insolvent  had  suspended  its  business  for  less  than  a  year  under  a 
resolution  to  wind  up  its  affkirs.  was  not  thereby  dissolved,  the  corporation 
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having  buildings,  machinery,  atock  and  aaaets,  by  which  it  might  have 
carried  on  its  business. 

Appeal  from  the  Supreme  Court.  The  plaintiff,  as  owner 
and  holder  of  a  promissory  note  made  by  a  cotton  manufac- 
turing company  incorporated  under  the  general  act  ( Laws  of 
1811,  ch.  67),  brought  this  action  against  the  defendant,  as  a 
stockholder  at  the  time  of  its  dissolution,  to  enforce  his  indi- 
vidual liability  under  section  seven  of  said  act.  The  issue 
was  upon  the  defendant's  being  a  stockholder  at  the  time  of 
dissolution,  and  it  was  tried  at  the  Schenectady  circuit,  before 
Justice  Cady,  without  a  jury.  The  judge  found,  as  facts, 
that  the  defendant  was  a  stockholder  up  to  April  14,  1852, 
when  he  sold  and  .transferred  his  stock  to  one  Henry  Fuller, 
who  was  at  that  time  the  owner  and  holder  of  the  corpora- 
tion's promissory  note,  for  which  the  defendant  was  sought 
to  be  made  liable  in  this  action,  and  which  note  Fuller 
transferred  to  the  plaintiff,  in  June,  1853,  before  maturity. 
On  the  1st  of  October,  1851,  the  corporation  was  indebted 
in  the  sum  of  $63,362»  excluding  its  capital  of  $30,000,  and 
including  $18,500  of  obligations  not  payable  until  October, 
1867.  It  had  a  building  and  machinery  which  had  cost  it 
$44,697.78,  and  stock  on  hand,  manufactured  and  unmanu- 
factured, valued  at  $31,679.40. 

On  the  13th  November,  1851,  a  meeting  of  the  stock- 
holders was  held,  and  upon  the  exhibition  of  a  statement  of 
the  financial  condition  of  the  company,  as  above  set  forth, 
an  entry  was  made  on  the  book  of  minutes  of  the  determina- 
tion of  the  stockholders  to  wind  up  the  affairs  of  the  corpo- 
ration ;  and  after  that  day  no  new  material  was  purchased ; 
the  operatives  were  only  kept  to  work  up  the  material  on 
hand,  and  when  that  was  done  they  were  all  discharged. 
The  corporation  was,  at  this  time,  indebted  to  the  Schenec- 
tady Bank  in  a  sum  exceeding  $14,000,  for  which  judgment 
was  afterwards  recovered,  and  the  real  estate  and  machinery 
were  sold,  for  between  $14,000  and  $15,000,  in  July,  1852, 
upon  an  execution  issued  upon  that  judgment. 
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Upon  these  facts  the  judge  held  that  the  corporation  was 
not  dissolved,  within  the  meaning  of  the  seventh  section  of 
the  general  manufacturing  law  of  1811,  or  of  section  thirty- 
eight,  ^*  Of  proceedings  against  corporations  in  equity  "  (2 
R.  £.,  463),  on  the  14th  of  April,  1852,  when  the  defendant 
sold  his  stock.  Judgment  was  ordered  for  the  defendant; 
and  was,  on  appeal,  affirmed  by  the  Supreme  Court,  at  gen- 
eral term  in  the  fourth  district.  The  plaintiff  appealed  to 
this  court,  and  the  cause  was  submitted  on  printed  argu- 
ments. 

B.  JP.  Potter^  for  the  appellant. 

T.  B.  Mitchell^  for  the  respondent. 

Sblden,  J.  By  section  thirty-eight  of  the  act  in  relation 
to  proceedings  against  corporations  in  equity  (2  jR.  &,  463) 
it  is  provided  that,  *'  Whenever  any  incorporated  company 
shall  have  remained  insolvent  for  one  whole  year,  or  for  one 
year  shall  have  neglected  or  refused  to  pay  and  discharge  its 
notes  or  other  evidences  of  debt,  or  for  one  year  shall  have 
suspended  the  ordinaiy  and  lawful  business  of  such  corpora- 
tion, it  shall  be  deemed  to  have  surrendered  the  rights, 
privileges  and  franchises  granted  by  any  act  of  incorporation 
or  acquired  under  the  laws  of  this  state,  and  shallbe  adjudged 
to  be  dissolved." 

The  Supreme  Court  appears  to  have  decided  this  case 
mainly  upon  the  ground  that  this  statute  was  a  substitute 
for  and  was  intended  to  qualify  those  rules  of  the  common 
law  under  which  it  has  been  held  that  a  virtual  surrender 
of  the  franchises  of  a  corporation  may  be  inferred  from  its 
condition  and  the  manner  in  which  it  has  conducted  its 
affiuTB.  A  careful  comparison,  however,  of  the  provisions 
of  the  statute  with  the  previous  decisions,  will,  I  think, 
pretty  clearly  show,  that  the  statute  is  to  be  regarded,  not 
as  a  substitute  for  the  common  law  rule  referred  to,  but  as 
cumulative  merely. 
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The  first  branch  of  the  statute  provides  that,  if  a  corpora- 
tion "  shall  have  remained  insolvent  for  one  whole  year,  or  for 
one  year  shall  have  neglected  or  refused  to  pay  or  discharge 
its  notes  or  other  evidences  of  debt,"  &c.,  it  shall  be  deemed 
to  have  surrendered,  &c.  It  had  never  been  held,  previous 
to  the  statute,  that  the  mere  insolvency  of  a  corporation,  or 
its  refusal  to  pay  its  debts,  for  any  length  of  time,  however 
long,  would  amount  to  a  surrender.  There  was  no  rule  of 
the  common  law,  therefore,  for  which  this  clause  of  the 
statute  can  with  any  propriety  be  considered  as  a  substitute; 
neither  does  it  qualify  or  limit  any  preexisting  rule.  It  is 
plainly  cumulative,  as  it  adds  a  rule  by  which  circumstances 
are  made  equivalent  to  a  surrender,  which  before  had  no 
such  effect.  The  limitation  which  it  contains  is  not  upon 
any  common  law  rule,  but  upon  that  which  the  statute 
itself  introduces. 

In  regard  to  the  second  branch  of  the  section  in  question, 
it  is  equally  clear  that  it  is  to  be  construed  as  a  mere  addi- 
tion to  the  common  law.  A  series  of  decisions  in  this  state 
had  established  the  doctrine  that  if  a  corporation  suffers  acts 
to  be  done  which  destroy  the  end  and  object  for  which  it 
was  instituted,  it  is  equivalent  to  a  surrender  of  its  rights. 
( SUe  V.  Bbfonif  19  JbAn.,  456  ;  Briggt  v.  Paintman,  8  Caw.^ 
387 ;  Bank  of  Poughkeepiie  v.  IbboUon,  24  Wend.,  473. )  The 
statute  goes  much  farther,  and  provides  that  a  mere  suspen- 
sion of  the  ordinary  business  of  the  corporation  shall  operate 
as  a  surrender. 

It  is  impossible  to  consider  this  provision  as  intended  to 
limit  the  rule  established  by  the  decisions  to  which  I  have 
referred.  Those  decisions  lay  down  a  general  rule,  which 
embraces  a  variety  of  cases ;  while  the  statute  is  specific  in 
providing  only  for  a  single  case  which  does  not  fall  at  all 
within  that  general  rule.  The  provision  in  question,  there- 
fore, must  be  considered  as  cumulative,  and  not  as  control- 
ling or  limiting  the  law  as  it  previously  existed. 

It  does  not  follow,  however,  that  the  judgment  of  the 
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Sapreme  Court  was  erroneous.  That  depends  upon  the 
question  whether  the  facts  bring  the  case  within  the  judicial 
rule  to  which  I  have  adverted.  In  the  case  of  Slee  v.  Bloom 
(fffpra),  all  the  property  of  the  corporation,  both  real  and 
personal,  had  been  sold  at  sheriff's  sale.  It  was  under  this 
state  of  facts  that  the  court  laid  down  the  rule  that  where  a 
corporation  permits  things  to  be  done  which  are  subversive 
of  the  objects  for  which  it  was  created,  it  is  deemed  to  have 
surrendered  its  charter.  But  that  rule  is  qualified  by  another, 
lu  Briuckerhoffy.  Brown  {7  John.  Ch.  iZ.,  217 )»  the  chancel- 
lor says :  ^*  It  does  not  follow  that  a  corporation  is  dissolved 
by  the  sale  of  its  visible  and  tangible  property  for  the  pay- 
ment of  debts,  and  by  the  temporary  suspension  of  its  busi- 
ness, 80  long  as  it  has  the  moral  and  legal  capacity  to 
increase  its  subscriptions,  call  in  more  capital  and  resume 
its  business." 

This  qualification  of  the  rule  is  recognised  in  the  case  of 
Briggs  V.  Penniman  {supra) ;  but  the  court  there  held,  that, 
as  in  that  case  each  stockholder  had  paid  up  his  subscription  in 
full,  the  corporation  had  no  power  to  call  in  more  capital ;  and 
it  not  being  probable  that  new  subscriptions  could  be 
obtained  to  the  stock  of  an  insolvent  company,  the  corpora- 
tion had  no  **  moral  or  legal  capacity,"  within  the  rule  in 
BrinrJcerhoff  v.  Brovm  **  to  resume  its  business." 

It  appears  from  these  cases,  that  in  order  to  justify  the 
inference  that  a  corporation  has  surrendered  its  franchises, 
it  is  not  sufficient  that  it  has  become  utterly  insolvent,  or 
even  that  every  vestige  of  its  property  has  been  sold  by  a 
sheriff;  but  it  must  also  have  lost  all  power  to  continue  or 
*'to  resume  its  business."  Can  this  be  asserted  of  the  present 
corporation,  at  the  time  when  the  defendant  sold  his  stock? 
It  is  true  it  was  insolvent ;  but  it  was  still  possessed  of  its 
real  estate  and  machinery,  amounting  to  over  forty  thousand 
dollars.  The  value  of  the  stock  and  materials  on  hand  does 
not  appear ;  but  it  is  not  shown  that  the  amount  on  hand 
on  the  Ist  of  October,  1851,  had  been  disposed  of. 

Smith.— Vol..  III.  13 
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The  corporation  had  then  all  the  appliances  necessary  to 
the  further  prosecution  of  its  business.  Whether  this  would 
have  been  done  at  a  profit  or  loss,  is  not  the  question.  The 
resolution  of  the  13th  of  November,  1851,  is  relied  upon  to 
shov7  that  the  company  had  determined  not  to  proceed  with 
its  business.  But  this  clearly  is  not  enough  to  bring  the 
case  within  the  rule.  The  resolution  was  not  obligatory. 
It  might  have  been  rescinded  at  any  time  by  a  majority  of 
the  stockholders.  It  cannot  be  said  therefore,  that  the  cor- 
poration had  not  "  the  moral  or  legal  capacity  to  resume 
its  business"  and  as  nothing  short  of  this,  is  equivalent  to  a 
surrender,  except  when  the  case  comes  within  the  provi- 
sions of  the  statute,  the  corporation  was  not  dissolved  until 
the  sale  of  its  effects  under  the  judgment  in  favor  of  the 
Schenectady  Bank. 

This  conclusion  renders  it  unnecessary  to  consider  the 
other  points  raised  upon  the  argument. 

The  judgment  should  be  affirmed. 

Pratt,  J.  The  act  of  181 1,  for  the  organization  of  manu- 
facturing corporations,  provided  that,  for  all  the  debts  of 
the  company  at  the  time  of  its  dissolution,  the  persons  then 
composing  the  company  should  be  individually  responsible  to 
the  extent  of  their  respective  shares  of  stock  in  said  company 
and  no  further.  {Laws  of  1811,  cL  67,  '^  7.)  The  question 
at  the  trial  was,  whether  the  corporation  was  legally  dis- 
solved on  the  14th  day  of  April,  1852,  that  being  the  time 
when  the  defendant  sold  his  stock.  The  learned  justice 
before  whom  the  cause  was  tried  without  a  jury,  decided 
that  it  had  not  been  dissolved  at  that  time,  and  I  think  his 
decision  was  clearly  right. 

At  common  law,  a  corporation  aggregate  might  be  dis- 
solved within  the  time  limited  by  the  charter :  First.  By  act 
of  parliament ;  Second.  By  the  loss  of  all  its  members,  or 
of  an  integral  part,  by  death  or  otherwise ;  Third.  By  sur- 
render of  its  franchises ;  and.  Fourth.  By  forfeiture  of  its 
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charter  through  negligence  or  abuse  of  the  privileges  con- 
ferred by  it.  ( 1  BL  Com.^  485 ;  Ang.  if  Ames  on  Corp.^  ch. 
22,  ^  1 ;  2  Kent  Com.,  305.) 

As  a  general  rule,  to  constitute  a  dissolution  of  a  corpo- 
ration, by  a  surrender  of  its  franchises  or  by  misuser  or  non- 
user,  the  surrender  must  be  accepted  by  the  government,  or 
the  default  must  be  judicially  ascertained  and  declared.  (6 
Bam.  Sf  Cress.,  703 ;  6  Cow.,  26 ;  9  Cranch,  51 ;  4  Wheat., 
698 ;  13  Lou.,  497  ;  4  Paige,  481 ;  14  Pick.,  63.)  But  in 
the  case  of  Slee  v.  Bloom  (19  John.,  456),  it  was  held,  in  the 
Court  of  Errors,  that  a  manufacturing  corporation,  organized 
under  the  act  of  1811,  might  be  deemed  dissolved,  so  as  to 
make  the  stockholders  liable  for  its  debts,  when  it  had 
suffered  all  its  property  to  be  sold  and  the  trustees  had 
actually  relinquished  their  trust,  and  had  for  more  than  a  year 
done  nothing  manifesting  an  intention  of  resuming  their  cor- 
porate functions.  The  court  in  that  case  held  that  under 
the  circumstances  the  corporation  might  be  deemed  to  have 
surrendered  its  franchises  and  to  be  dissolved  in  fact.  Whether 
the  court  did  not,  by  that  decision,  rather  supply  what  might 
be  deemed  a  defect  in  the  statute,  than  announce  the  law  as 
it  was  to  be  found  on  the  books,  it  is  not  necessary  to 
inquire.  It  is  enough  that  it  has  ever  since  been  adhered 
to,  and  must  now  be  deemed  a  correct  construction  of  the 
acti  {Penniman  v.  Briggs,  Hopk.,  300 ;  S.  C.  in  error,  8  Cow., 
387.)  But,  in  the  language  of  Chancellor  Kent,  it  should 
not  be  carried  beyond  the  precise  facts  upon  which  the  case 
rested. 

In  the  case  at  bar,  there  was  no  such  evidence  of  an 
intention  on  the  part  of  the  company  to  surrender  its  corpo- 
rate functions.  There  had  been  no  sale  of  its  property,  and 
80  far  as  there  was  any  proof  of  the  condition  of  its  affairs, 
it  had  property  more  than  enough  to  pay  its  debts ;  and 
although  it  had  resolved  to  wind  up  its  affairs,  there  was  no 
proof  to  show  that  it  had  ceased  to  act  as  a  corporation. 
There  had  been  no  judgment  recovered  against  it  at  this 
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time ;  indeed,  the  condition  of  the  corporation  was  yery 
different  from  the  condition  of  the  one  deemed  to  be  dis- 
solved in  She  v.  Bloom. 

Again,  in  that  case,  the  principle  was  laid  down  that  a 
surrender  might  be  effected  by  acts  in  paisj  and  it  seemed  to 
be  decided  as  a  question  of  fact.  The  intention  on  the  part 
of  the  corporation  was  mferred  from  all  the  facts  proved. 
If,  therefore,  the  surrender  or  non-surrender  in  such  a  case 
be  determined  as  a  question  of  fact,  the  judge  before  whom 
the  cause  was  tried  having  determined  in  this  case  that  there 
had  been  no  surrender,  on  the  part  of  the  company,  of  the 
corporate  franchises,  his  decision  must  be  deemed  final  and 
conclusive  upon  this  court. 

Again,  there  may  be  a  question  whether  the  plaintiff  is 
not  estopped  from  alleging  that  there  was  such  a  dissolution 
of  the  company  as  to  make  the  defendant  liable  for  its  debts. 
The  defendant,  on  the  fourth  of  April,  transferred  his  stock 
to  Fuller,  who  was  then  the  owner  and  holder  of  the  demand 
upon  which  this  action  is  brought.  He  received  the  transfer 
of  the  stock  as  the  stock  of  an  existing  corporation.  It 
seems  to  me,  therefore,  that  Fuller  would  have  been  estopped 
from  alleging  that  the  corporation  was  then  dissolved.  And, 
if  he  could  not  have  sustained  an  action  against  the  defend- 
ant upon  the  demand  while  he  held  it,  it  is  difScult  to  see 
how  his  assignee  can  sustain  'one. 

Upon  the  whole,  I  think  the  cause  was  correctly  disposed 
of  at  the  circuit,  and  the  judgment  at  the  general  term  should 
be  affirmed. 

All  the  judges  concurring , 

Judgment  affirmed. 
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BoTD  and  another  v.  Cuhhings  and  another. 

A  promissoiy  note  wu  iDdoned  for  the  accommodation  of  the  maker,  and  was 
transferred  by  him  before  maturity  to  a  Judgment  creditor  as  security  for 
the  payment  of  his  judgment,  and  in  consideration  of  the  discontinuance 
of  proceedings  supplementary  to  execution  then  pending  against  the  maker ; 
fftifdt  that  sach  discontinuanoe  made  the  creditor  a  holder  for  valuable  con- 
sideration, and  that  not  haying  notice  of  any  restriction  imposed  upon 
the  maker  as  to  the  use  to  be  made  of  the  note,  he  could  recover  against  the 
indorser. 

Appeal  from  the  Supreme  Court.  Action  upon  a  promis* 
sory  note  against  the  maker  and  indorser.  The  indorser 
alone  answered  the  complaint.  The  trial  was  at  the  New- 
York  circuit,  before  Mr.  Justice  Mitchell,  without  a  jury. 
The  making  and  indorsement  of  the  note,  and  the  due 
presentment  and  protest  thereof  when  it  became  due,  were 
admitted  by  the  defendant,  and  the  note  was  read,  being  for 
$850,  dated  April  6th,  1852,  payable  twelve  months  after 
date,  to  the  order  of  Cummings,  with  interest,  made  by 
Mackay  and  indorsed  by  Cummings.  It  was  also  admitted 
that  the  plaintiffs  received  the  note  from  the  defendant 
Mackay,  who  negotiated  the  same  to  the  plaintiffs.  It  was 
then  proved  by  Lambert  Norton  that  he  presented  the  note 
to  the  defendant  Cummings  a  short  time  after  its  date  in 
April,  1852,  when  that  defendant  said  the  indorsement  was 
his ;  that  the  note  was  good,  and  that  it  was  the  last  note 
he  would  indorse  for  Mackay.  The  plaintiffs  rested,  and  a 
motion  for  a  nonsuit  was  made  on  the  part  of  the  defendant 
on  the  ground  that  the  plaintiffs,  having  received  the  note 
from  the  maker,  took  no  better  title  than  he  had ;  and  as 
the  maker  could  have  no  action  against  the  indorser  on  the 
note,  the  plaintiffs  could  not  without  showing  more  than 
they  had  done.  The  motion  was  denied  by  the  court,  and 
au  exception  taken. 

The  defendant  then  called  Mackay  as  a  witness,  who  tea- 
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tified  that  he  procured  the  indorsement  of  the  note  by 
Cummings ;  that  Cummings  did  not  owe  him  at  the  time ; 
that  when  he  applied  for  the  indorsement  he  told  Cummings 
that  with  a  portion  of  the  note  he  wanted  to  pay  the  plain- 
tiffs for  some  empty  beer-barrels,  and  the  rest  he  wanted  for 
various  uses  in  his  business.  On  cross-examination  he  testi- 
fied that  at  the  time  the  note  was  given  the  plaintifis  had  a 
judgment  against  him ;  that  there  had  been  an  order  for  his 
examination  under  the  execution ;  that  he  did  not  know  an 
order  for  an  attachment  against  him  had  been  made,  but 
the  plaintiffs'  attorney  told  him  one  had  been ;  that  the  wit- 
ness paid  the  note  to  the  plaintiffs  or  their  attorney.  The 
witness  further  testified  that  he  did  not  know  that  he  ever 
told  the  plaintiffs  or  their  attorney  the  circumstances  under 
which  he  obtained  the  indorsement  of  the  note.  The  defend- 
ant then  gave  in  evidence  two  receipts  signed  by  plaintiffs' 
attorney,  one  for  the  note  in  question,  with  other  notes, 
dated  May  10th,  1852,  acknowledging  the  receipt,  April  22d, 
1852,  of  the  notes,  and  containing  this  statement : 

"  The  said  notes  being  given  to  secure  a  judgment  obtained 
by  John  S.  and  David  J.  Boyd  against  Patrick  Mackay.  These 
notes  are  to  be  applied  in  satisfaction  of  said  judgment  as 
fast  as  they  mature  and  are  paid,  and  are  not  to  be  trans- 
ferred or  negotiated  without  notice  thereof  being  given  to 
said  Mackay  in  writing  by  the  plaintiffs  (the  Messrs.  Boyd), 
to  whom  the  said  notes  are  delivered." 

The  other  receipt  was  signed  by  the  plaintiffs'  attorney, 
and  acknowledged  the  receipt.  May  10th,  1852,  from  Mackay 
of  $20,  in  full  for  costs  in  suit  in  Boyd  v.  Mackay,  and  on 
supplementary  proceedings. 

The  defendant's  counsel  here  rested,  and  "the  court 
decided  and  found  that  the  plaintiffs  were  entitled  to  recover 
of  the  defendant  Cummings  the  sum  of  $403.49,  being  the 
amount  of  the  notes  and  interest."  An  exception  was  taken 
by  Cummings  to  the  decision,  and  an  appeal  was  brought  by 
him  from  the  judgment  thereon  to  the  court  at  general  term 
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in  the  first  district,  where  the  judgment  was  affirmed.  The 
defendant  Cummings  appealed  to  this  court.  The  cause 
was  submitted  on  printed  points. 

B.  D.  Silliman,  for  the  appellant. 

William  Norton,  for  the  respondent. 

Stbong,  J.  When  the  motion  for  a  nonsuit  was  made, 
the  proofs  were  wholly  insufficient  to  impeach  the  prima  facie 
consideration  of  the  note,  or  of  its  transfer  to  the  plaintiffs. 
It  appears  that  the  note  was  indorsed  for  the  maker,  and 
that  the  maker  negotiated  it,  but  on  what  terms  it  was 
indorsed  or  negotiated  there  was  no  evidence.  The  motion 
was  therefore  properly  overruled. 

In  regard  to  the  decision  on  the  whole  evidence,  the  facts 
are  that  the  plaintiffs  held  a  valid  judgment  against  Mackay 
for  the  collection  of  which  proceedings  against  him  supple- 
mentary to  execution  were  pending ;  that  the  note  in  ques- 
tion was  made  by  Mackay,  and  indorsed  by  the  defendant 
for  his  accommodation,  upon  the  representation  of  Mackay 
that  he  wanted  to  pay  part  of  the  amount  to  the  plaintiff 
for  barrels,  and  use  the  rest  in  his  business ;  that  Mackay 
delivered  the  note  to  the  plaintiffs,  who  received  it  under  an 
agreement  that  it  should  be  held  as  security  for  the  judg- 
ment, and  that  the  supplementary  proceedings  should  be 
discontinued,  and  that  thereupon  those  proceedings  were 
discontinued.  Upon  these  facts  it  is  clear  that  the  plaintiffs 
took  the  note  boTia  fide,  and  for  value.  The  discontinuance 
of  the  supplementary  proceedings  was  ample  consideration 
for  the  transfer  to  them.  {Story  on  Cont.,  §§  436-442 ;  Sea- 
man  v.  Seaman,  12  Wend.,  382. ) 

It  does  not  appear  that  any  restriction  was  imposed  upon 
the  maker  by  the  indorser  in  regard  to  the  use  to  be  made 
of  the  note ;  if  there  had  been  the  plaintiffs  having  no 
notice  of  it,  their  rights   would   not  be  affected  by  it. 
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{Seneca  County  Bank  v.  Neass,  3   Camst.,  442 ;    Warddl  r. 
Houell,  9  Wend.,  170 ;  Small  v.  Qavit,  1  Denioj  183.) 

All  the  judges  concurriDg, 

Judgment  affirmed. 


Storks  v.  The  Cnr  of  Utica. 

A  mnnicipal  coq>oration,  owing  to  the  public  the  dnly  of  keeping  its  streets  in 
a  safe  condition  for  travel,  is  liable  to  persons  receiying  injury  from  the 
neglect  to  keep  proper  lights  and  guards  at  night  aroand  an  ezcaTatioo 
which  it  has  caused  to  be  made  in  the  street,  whether  it  has  or  has  not  con- 
tracted for  such  precautions  with  the  persons  executing  the  work. 

Distinction  between  liability  of  the  ultimate  superior  for  an  injury  resulting 
from  the  work  itself,  however  skillfully  performed,  and  that  of  the  immediate 
superior  for  the  negligence  of  a  servant  while  executing  it.  The  case  of 
Blake  v.  Ferrii  ( 1  Seld,,  48  )  reviewed,  per  Comstock,  J. 

Appeal  from  the  Supreme  Court.  The  complaint  charged 
that  the  defendant,  having  the  care  and  control  of  the  public 
streets  within  the  limits  of  the  city  of  Utica»  caused  a  sewer 
to  be  excavated  in  Genesee-street^  and  carelessly  left  and 
permitted  the  excavation  to  remain  open  in  the  night-time, 
without  any  guard,  barrier  or  protection  to  keep  travelers 
from  falling  therein,  and  without  any  lamps  or  lights  to 
enable  passengers  to  discover  the  danger,  by  reason  of  which 
negligence  the  plaintiff  drove  a  wagon  into  the  sewer  and 
was  injured.  The  trial  was  at  the  Oneida  circuit,  before 
Mr.  Justice  Pratt.  The  plaintiff  having  proved  his  case, 
the  defence  was  that  the  work  was  executed  by  one  Ship- 
pey,  under  a  contract,  which  contained  no  stipulation  in 
respect  to  any  precautions  for  the  security  of  travelers.  The 
defendant  moved  for  a  nonsuit :  that  the  negligence  was 
that  of  Shippey  and  his  servants,  for  which  it  was  not 
responsible.  The  judge,  under  exception,  refused  to  non- 
suit.   The  defendant  took  exceptions  to  his  charge,  which 


ALBANY,  MARCH,  1858.  105 

Btorrs  «.  The  City  of  Utica. 

sufficiently  appear  in  the  following  opinion.  The  plaintiff 
had  a  verdict  and  judgment ;  which  having  been,  on  appeal, 
affirmed  by  the  Supreme  Court  in  the  fifth  district,  the 
defendant  appealed  to  this  court.  The  cause  was  submitted 
on  printed  arguments. 

E.  R.  BateSi  for  the  appellant. 

H.  Bennettj  for  the  relipondent. 

CoMSTOCK,  J.  The  charge  of  the  judge  under  which  the 
jury  found  a  verdict  against  the  defendant  asserted  the 
doctrine,  in  substance,  that  if,  in  the  course  of  a  public 
improvement,  it  became  necessary  for  the  city  corporation  to 
make  an  excavation  in  a  street  so  as  to  render  it  unfit  or 
dangerous  to  be  traveled  upon,  it  became  the  duty  of  the 
city  to  take  measures,  either  by  lighting  the  street  or  other- 
wise, to  warn  travelers  of  the  danger,  and  that  this  duty  did 
not  rest  upon  the  contractor  unless  he  had  specially  agreed 
to  perform  it.  I  am  of  opinion  that  there  was  no  error  in 
this  charge,  unless  it  be  in  the  apparent  concession  that  a 
municipal  corporation  can  avoid  the  duty  in  question,  and 
the  consequent  liability  to  persons  who  suffer  injury  from 
its  neglect,  by  bringing  the  contractor  into  a  stipulation  that 
he  will  perform  such  duty.  In  this  case,  however,  there 
was  no  provision  in  the  contract  for  constructing  the  sewer, 
that  the  contractor  should  place  guards  around  the  ditch,  or 
light  the  streets  at  night,  or,  indeed,  do  anything  to  prevent 
travelers  from  receiving  injury.  The  corporation  merely 
undertook  to  build  a  sewer  and  let  out  the  work  by  contract. 
It  thus  caused  a  deep  and  dangerous  ditch  to  be  dug  in  the 
principal  street  of  the  city,  into  which  travelers  at  night 
were  liable  to  fall,  without  making  any  provision,  either  in 
the  contract  or  out  of  it,  for  preventing  accidents  of  the 
kind  now  in  question.  When  a  case  can  be  found,  of  respect- 
able authority,  holding  that  a  city  corporation,  having  the 
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exclusive  control  of  the  streets,  owes  to  the  public  no  duty 
in  respect  to  them,  and  is  not  liable  for  accidents  occasioned 
by  gross  neglect,  then  some  progress  will  have  been  made 
in  the  argument  for  exonerating  the  defendant  from  liability 
for  the  injuries  now  in  question. 

We  have  been  referred  to  two  or  three  decisions  of  this 
court  which  perhaps  should  be  briefly  noticed.  In  BlaJce  v. 
Ferris  (1  Seld.j  48),  the  accident  happened  in  consequence 
of  a  sewer  in  one  of  the  streets  of  the  city  of  New-York 
being  left  open  and  unguarded  at  night ;  but  the  defendants 
in  that  case  were  not  the  city  corporation.  They  had 
merely  a  license  to  build  the  sewer  for  their  own  benefit, 
and,  as  appears  to  have  been  assumed  in  the  opinion  of  the 
court,  they  let  the  work,  through  their  agent,  to  a  third 
person  by  contract,  binding  him,  as  they  themselves  were 
bound  to  the  city,  to  cause  proper  lights  to  be  placed  at  the 
excavation,  for  the  prevention  of  accidents.  No  question 
of  corporate  duty  or  liability  could  therefore  arise.  It  was 
held  that  the  contractor  whose  servants  were  guilty  of  the 
neglect  was  liable,  and  that  the  defendants  were  not.  The 
opinion  of  Judge  Mullett  contains  a  very  elaborate  and,  I 
doubt  not,  a  very  correct  exposition  of  the  doctrine  of  r«rpon- 
deat  superior;  but  I  feel  less  sure  that  the  doctrine  was 
applied  with  strict  accuracy  to  the  facts  in  the  case.  The 
reason  for  this  doubt  will  be  more  appropriately  stated  after 
referring  to  two  later  cases  which  have  also  been  cited  on 
the  part  of  the  appellant.  In  one  of  these  ( Pack  v.  IVie 
Mayor  ^  ^c,  of  New -York,  4  Seld.,  222)  one  Foster  had 
contracted  with  the  corporation  of  New- York  to  furnish 
materials  and  do  the  work  in  regulating  and  leveling  a  part 
of  the  Bloomingdale  road,  in  the  city  of  New- York.  The 
injury,  on  account  of  which  the  suit  was  brought,  was  occa- 
sioned by  the  negligent  blasting  of  rocks,  in  the  execution 
of  the  work  under  that  contract,  whereby  fragments  were 
thrown  into  the  plaintiff's  house.  Following  the  general 
doctrines  laid  down  in  Blake  v.  Ferris,  it  was  held  that  the 
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city  corporation  was  not  liable,  on  the  ground  that  it  was 
not  the  employer  or  superior  of  those  whose  negligence  had 
caused  the  accident.  Foster  had  sub-let  the  blasting  to  one 
Riley.  Entirely  similar  to  this  in  principle  was  the  next 
case  referred  to.  {Kelly  v.  The  Mayor  of  New  York,  1  Kem.^ 
432.)  One  Quin  had  contr§cted  with  the  corporation  to 
grade  a  street,  and  he  employed  another  person  to  do  the 
blasting,  by  whose  negligence  a  stone  was  thrown  against 
the  plaintiff's  house.  The  work  was  to  be  done  under  the 
direction  and  to  the  satisfaction  of  the  commissioner  of 
repairs  and  supplies,  the  superintendent  of  roads  and  the 
suireyor  having  charge  of  the  work;  but  the  court  held 
that  this  agreement  with  Quin  only  entitled  those  officers 
of  the  city  to  direct  the  results  of  the  work,  and  not  the 
manner  of  performing  it.  It  was  accordingly  held  that  the 
plaintiff  could  n6t  recover ;  this  decision,  like  that  in  Pack 
V.  The  Mayor,  S(t.,  being  placed  distinctly  on  the  ground  that 
the  corporation  had  no  right  to  select  the  workmen,  and 
therefore  was  not  chargeable  as  principal  for  their  careless 
acts  in  doing  the  work. 

Now,  in  these  two  cases  of  Pa^k  v.  The  Mayor,  Sfc.,  and 
Kelly  V.  The  Mayor,  ^.,  the  general  doctrines  so  well  set 
forth  in  Blake  v.  Ferris,  were  applied  with  entire  precision 
and  accuracy.  The  injuries  were  caused  by  the  negligent 
acts  of  workmen  over  whom  the  corporation  had  no  control, 
and  done  by  them  in  the  actual  performance  of  the  very 
work  contracted  for.  In  grading  the  streets,  blasting  was 
necessary,  but  with  the  manner  of  doing  that  the  corporation 
could  not  interfere ;  nor  could  it  discharge  one  workman  or 
employ  another.  By  the  contracts  it  had  secured  the  results 
only.  But  in  Blake  v.  Ferris  there  was  a  difference  in  the 
facts  which  may  justify  the  doubt  I  have  above  suggested. 
In  that  case  there  was  no  complaint  of  negligence  in  the 
actual  performance  of  the  work.  The  ditch  was  carefully 
and  skillfully  dug.  There  was  no  careless  projection  of 
rocks  against  horses  or  travelers.     The  plaintiff's  carriage 
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and  horses  were  driven  into  the  ditch,  because  it  was  not 
guarded  at  night.  The  cause  of  the  accident,  therefore,  was 
'  not  in  the  manner  in  which  the  work  was  carried  on  by  the 
I  laborers;  if  it  had  been,  their  immediate  employer,  and  he 
I  only,  was  liable  for  the  injury. .  But  in  a  sense  strictly  logi- 
1  cal,  as  it  seems  to  me,  the  acpident  was  the  result  of  the 
work  itself,  however  skillfully  performed.  A  ditch  cannot 
be  dug  in  a  public  street  and  left  open  and  unguarded  at 
night  without  imminent  danger  of  such  casualties.  If  they 
do  occur,  who  is  the  author  of  the  mischief?  Is  it  not  he 
who  causes  the  ditch  to  be  dug,  whether  he  does  it  with  his 
own  hands,  employs  laborers  or  lets  it  out  by  contract?  If 
by  contract,  then  I  admit  that  the  contractor  must  respond 
to  third  parties,  if  his  servants  or  laborers  are  negligent  in 
the  immediate  execution  of  the  work.  But  the  ultimate 
superior  or  proprietor  first  determines  that  the  excavation 
shall  be  made,  and  then  he  selects  his  own  contractor.  Can 
he  escape  responsibility  for  putting  a  public  street  in  a 
condition  dangerous  for  travel  at  night  by  interposing  the 
contract  which  he  himself  has  made  for  the  very  thing  which 
creates  the  danger?  I  should  answer  this  question  in  the 
negative.'  He  may  insert  in  the  agreement,  a  clause  that 
the  contractor  shall  provide  proper  lights  and  guards,  but  I 
do  not  see  bow  even  that  can  change  the  principle.  The 
contractor  in  that  case  would  be  liable  to  indemnify  his 
employer  for  accidents  occasioned  by  his  neglect  of  the 
stipulation,  and,  perhaps,  also  liable  directly  to  persons 
injured.  He  might  even  be  liable  to  the  latter  for  leaving 
the  ditch  unguarded  at  night,  without  any  stipulation  on  his 
part.  But,  granting  all  this,  it  has  no  tendency,  in  my 
judgment,  to  shield  the  ultimate  superior  or  author  of  the 
work  from  responsibility. 

The  principles  suggested  become  plain  propositions  in  the 
case  of  a  municipal  corporation  which  owes  to  the  public  the 
duty  of  keeping  its  streets  in  a  safe  condition  for  travel. 
That  the  duty  exists  is  not  denied ;  and  the  doctrine  that 
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persons  receiving  special  injury  from  its  non-observance  can 
maintain  an  action  therefor  was  examined  by  this  court  and 
asserted  in  the  recent  case  of  Hickcock  v.  The  Village  of 
Plattsburg  ( 16  N.  Y.,  161.)  What  then  is  the  obligation  of  a 
city  corporation  when  it  undertakes  to  construct  a  s^er  in 
a  public  street  ?  Can  it  in  that  undertaking  and  in  any  mode 
of  providing  for  the  execution  of  the  work  throw  off  the 
duty  in  question  and  the  responsibilities  through  which  that 
duty  is  to  be  enforced  ?  Although  the  work  may  be  let  out 
by  contract,  the  corporation  still  repains  charged  with  the 
care  and  control  of  the  street  in  which  the  improvement  is 
carried  on.  The  performance  of  the  work  necessarily  renders 
the  street  unsafe  for  night  travel.  This  is  a  result  which 
does  not  at  all  depend  on  the  care  or  negligence  of  the 
laborers  employed  by  the  contractor.  The  danger  arises 
from  the  very  nature  of  the  improvement,  and  if  it  can  be 
averted  only  by  special  precautions  such  as  placing  guards 
or  lighting  the  street,  the  corporation  which  has  authorized 
the  work  is  plainly  bound  to  take  those  precautions.  The 
contractor  may  very  probably  be  bound  by  his  agreement 
not  only  to  construct  the  sewer  but  also  to  do  such  other 
acts  as  are  necessary  to  protect  travel.  But  a  municipal 
corporation  cannot  I  think  in  this  way  either  avoid  indict- 
ment in  behalf  of  the  public  or  its  liability  to  individuals 
who  are  injured. 

These  views  perhaps  go  somewhat  further  than  necessary 
to  sustain  the  judgment  now  under  review.  In  the  present 
case  the  corporation  of  Utica  determined  to  construct  a 
sewer  through  its  principal  thoroughfare,  and  not  only 
neglecting  on  its  own  part  to  take  any  measures  for  the 
protection  of  travelers,  it  did  not  even  bind  the  contractor 
to  anything  beyond  the  mere  execution  of  the  work.  It 
has  been  determined  by  this  court  that  under  such  a  contract 
the  contractor  is  under  no  obligation  to  the  corporation 
employer  to  take  measures  to  prevent  persons  from  falling 
into  the  ditch  while  in  process  of  construction.  ( The  City 
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of  Buffalo  V.  Holloway,  3  Seld.,  493 ).  In  determining  that 
point  the  opinion  was  also  very  clearly  expressed  that  the 
corporation  of  Buffalo  was  liable  to  persons  receiving  injury 
by  its  neglect  to  maintain  lights  and  guards  around  the 
excavations  made  in  progress  of  the  work. 
The  judgment  should  be  affirmed. 

Roosevelt,  J.,  dissented,  holding  that  Shippey,  the  con- 
tractor, was  bound,  not  as  agent  of  the  city  corporation, 
but  as  principal,  so  to  perform  the  work  as  not  injure  trav- 
elers, and  that  he  only  was  liable  for  the  negligence. 

DENiOy  J.,  did  not  sit  in  the  case. 

All  the  other  judges  concurring, 

Judgment  affirmed. 


John  Weston  r.  The  City  op  Syracuse. 

The  common  council  of  Syracuse  is  authorized  under  its  charter  ( eh.  28  of 
1854 )  lo  enter  into  a  contract  to  be  peformed  in  the  political  year  succeeding 
that  in  which  it  is  made,  the  execution  of  which  will  create  a  debt  charge- 
able upon  the  revenue  of  that  year. 

The  provision  prohibiting  the  common  council  from  authorizing  an  expendi- 
ture for  any  purpose  in  the  current  political  year  exceeding  the  amount  of 
the  annual  tax  levy,  limits  the  expenditure  within  the  year,  but  not  the 
authorization  of  services  to  be  performed  in  a  subsequent  year  and  involving 
expenditure  in  such  year. 

The  obligation  of  a  contract  does  not  become  a  debt  within  the  sense  of  the 
prohibitions  of  the  charter  until  money  becomes  payable  according  to  its 
terms. 

The  action  in  the  Supreme  Court  was  brought  to  recover 
damages  for  the  breach  of  a  written  contract  by  which  the 
plaintiiT  undertook  to  grade  and  pave  a  portion  of  Onon- 
daga-street  in  the  city  of  Syracuse,  to  the  distance  of  one 
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hundred  rods  at  certain  prices  per  foot  for  excavation  and 
pavement,  which  the  defendant  agreed  to  pay.  The  com-, 
plaint  averred  that  the  plaintiff  entered  upon  the  performance 
of  the  work,  and  had  procured  and  drawn  upon  the  street 
a  quantity  of  stone  and  other  materials,  when  the  defend- 
ant ordered  the  work  stopped,  and  forbade  the  plaintiff  to 
proceed  any  further  with  it.  The  case  was  tried  before 
Wm.  F.  Allen,  as  a  referee,  who  found  the  execution  of  the 
contract  and  the  breach  as  alleged,  and  that  the  plaintiff  had 
sustained  damages  to  the  sum  of  $690.31,  for  which  sum 
judgment  was  rendered,  and  affirmed  at  the  general  term. 
The  contract  was  dated  July  5,  1866,  and  provided  that  the 
work  was  "to  be  done  in  the  season  of  1866,  and  completed 
by  the  first  day  of  July  in  that  year."  Payments  were  to 
be  made  as  the  work  progressed,  and  the  whole  was  to  be 
paid  when  the  job  was  completed. 

The  defence  set  up  was  that  upon  the  proper  construction 
of  certain  provisions  of  the  city  charter,  the  common  council 
could  not  lawfully  contract  for  work  to  be  performed  during 
the  year  succeeding  that  in  which  the  contract  was  made. 
It  was  shown  by  the  defendant,  and  the  fact  was  found  by 
the  referee,  that  during  the  year  ending  on  the  first  Tuesday 
of  March,  1866,  the  common  council  of  Syracuse  raised  and 
expended  the  whole  amount  which  they  were  authorized 
to  raise  in  one  year,  namely  $53,000,  for  other  purposes 
than  the  expense  of  the  pavement  in  question.  The  de- 
fendant appealed  to  this  court,  and  the  case  was  submitted 
on  printed  briefs. 

John  Molloy^  for  the  appellant. 

Skdion  if  Brovm^  for  the  respondent. 

Denio,  J.  The  parts  of  the  charter  of  the  city  of  Syra- 
cuse which  are  supposed  to  bear  upon  this  case  are  the 
sections  declaring  that  the  common  council  shall  be  autho- 
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rized  to  raise  once  in  each  year  not  exceeding^fifty-three 
thousand  dollars,  to  defray  all  expenses  of  the  city,  includ- 
ing all  debts  due  from  it  {Laws  of  1854,  78,  tit.  12,  ^1), 
and  that  which  makes  it  a  penal  offence  for  an  alderman  to 
vote  for  any  appropriation  or  the  payment  or  expenditure  of 
any  money  not  authorized  by  or  in  violation  of  any  provi- 
sion of  the  charter,  and  v^hich  moreover  provides  that  if 
the  common  council  shall  contract  any  debt  after  the  first 
Tuesday  in  March  in  any  year,  and  before  the  first  Tuesday 
of  March  in  the  succeeding  year,  which  shall  remain  unpaid 
for  one  month  after  the  expiration  of  the  year  in  which  it  is 
contracted,  for  want  of  funds  in  the  treasury  to  pay  it;  or 
if  it  shall  authorize  any  expenditure  for  any  purpose  in  such 
year  exceeding  the  amount  which  they  are  authorized  to 
raise  for  such  purpose,  the  aldermen  voting  to  contract  such 
debt  shall  be  individually  liable  to  the  creditor,  and  the  city 
shall  not  be  liable,  and  the  common  council  shall  not  audit 
or  pay  it.  {tit.  11,  §  6.) 

It  is  argued  by  the  counsel  for  the  city  that  it  is  an  evasion 
of  these  provisions  for  the  common  council  to  contract  for 
work  to  be  done  after  the  close  of  the  year  in  which  the 
contract  is  made,  and  for  which  payments  will  be  required 
which  will  be  a  charge  upon  the  revenue  of  the  next  or  any 
succeeding  year.  It  does  not  appear  what  the  aggregate 
amount  of  compensation  to  the  contractors  for  the  full  per- 
formance of  this  contract  would  have  been,  but  it  is  not 
pretended  that  it  would  have  been  equal  to  the  whole  annual 
revenue  of  the  city,  and  probably  it  is  only  a  small  fraction 
of  that  amount*  Then  we  must  not  assume  that  the  com- 
mon council  which  authorized  the  contract  acted  fraudulently 
with  a  view  to  evade  the  law.  If  there  could  have  been 
any  public  and  honest  motive  for  entering  into  a  contract  in 
advance  of  the  year  during  which  it  was  to  be  performed, 
we  are  to  intend  that  the  common  council  acted  upon  such 
a  motive ;  and  it  is  easy  to  see  that  views  of  economy  mny 
have  dictated  the  propriety  of  giving  the  contractor  several 


ALBANY,  MARCH,  1858.  118 

John  Woston  v.  The  City  of  Syracuse. 

months  to  bargain  for  and  collect  the  materials  for  the  work. 
Such  a  contract  aa  this  would  not  necessarily  increase  the 
expenses  of  the  city  for  1856  beyond  the  amount  allowed  by 
law.  It  was  the  duty  of  the  common  council  of  the  year, 
on  coming  into  office,  to  ascertain  the  charges  upon  the 
revenue  for  that  year,  arising  out  of  the  prior  municipal 
legislation,  and  to  act  with  reference  to  such  charges  in  the 
other  expenditures  and  engagements  for  the  public  service. 
In  this  way  there  would  be  no  tendency  in  the  contract  in 
question  to  bring  about  an  excess  of  taxation,  or  of  expen- 
diture for  the  year  1856. 

The  object  of  the  sixth  section  of  title  eleven,  besides 
providing  a  penalty  in  terrorem  for  a  violation  of  law  on  the 
part  of  the  members  of  the  common  council,  is  to  prevent 
the  possibility  of  an  increase  of  the  city  debt.  If  the  com- 
mon council  contract  a  debt  which  shall  not  be  paid  within 
the  year,  or  within  one  month  after  its  expiration,  on 
account  of  a  deficiency  of  revenue,  it  is  not  to  be  a  public 
charge,  but  the  private  debt  of  the  individual  aldermen. 
But  the  compensation  to  this  contractor  was  not  a  debt ' 
within  the  sense  of  this  provision,  until  the  service  was  per- 
formed and  the  contractor  was  entitled  to  be  paid.  It  was, 
no  doubt,  an  obligation,  in  some  sense,  from  the  time  the 
contract  was  entered  into,  but  it  was  not  a  debt  in  the 
popular  sense,  and  certainly  not  one  to  which  the  correlative 
term  payment  could  with  propriety  be  applied,  and  it  is 
such  debts  only  which  the  provision  speaks  of.  But  it  is 
further  declared  that  if  the  corporation  *'  shall  authorize  any 
expenditure  for  any  purpose  in  such  year^*^  beyond  the 
amount  of  the  annual  tax  levy,  it  shall  constitute  a  private 
debt  of  the  aldermen  and  not  of  the  city.  In  my  opinion, 
the  expression,  in  such  year,  qualifies  the  word  expenditure 
and  not  the  word  authorize.  In  other  words,  the  council 
must  not  authorize  any  expenditure  to  be  made  within  the 
year  exceeding  the  limit;  but  they  are  not  forbidden  to 
authorize  in  that  year  an  expenditure  to  be  made  in  a  subse- 

SiiiTH. — Vol.  III.  16 


114  CASES  IN  THE  COURT  OF  APPEALS. 

Nichols  V.  The  People. 

quent  year,  for  services  to  be  performed  in  such  subsequent 
year.  There  would  be  no  sense  in  contracting  the  amount 
of  expenditure  within  the  amount  of  revenue,  unless  the  two 
sums  were  to  meet  and  be  adjusted  in  the  same  fiscal  year. 
I  think  the  judgment  of  the  Supreme  Court  was  right, 
and  that  it  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Nichols,  plaintiff  in  error,  v.  The  People,  defendants  in  error. 

The  separation  and  conyersion  to  bis  own  use,  by  a  carrier,  without  the  assent 
of  the  owner,  of  sundry  bars  of  pig  iron,  part  of  a  larger  number  which  had 
been  delivered  to  him  for  transportation  and  loaded  upon  his  canal  boat,  is 
larceny  and  not  embezzlement. 

Where  the  commodity,  a  part  of  which  is  separated  by  the  carrier  from  the 
rest,  is  transferred  in  commerce  by  weight,  and  not  by  count,  the  severance 
is  a  trespass  which  determines  the  privity  of  contract,  and  a  breaking  of 
bulk  equivqjent  to  the  opening  of  a  bale  or  package. 

Writ  of  error  to  the  Supreme  Court.  The  plaintiff  in 
error  was  indicted,  in  November,  1856,  for  the  larceny  of  pig 
iron.  He  was  tried,  at  the  Erie  Oyer  and  Terminer,  in 
December^  1856,  and  acquitted,  on  the  ground  that  the 
offence  was  not  larceny  but  embezzlement.  He  was  imme- 
diately indicted  for  converting  and  embezzling  to  his  own 
use,  without  the  assent  of  the  owner,  certain  pig  iron 
entrusted  to  him  as  a  carrier,  for  transportation  upon  the 
Erie  canal  from  Albany  to  Buffalo. 

The  prisoner  pleaded,  first,  not  guilty ;  second,  a  previous 
acquittal  of  the  offence  charged ;  third,  the  previous  acquit- 
tal, setting  forth  the  former  indictment,  and  averring  that 
the  acts  and  offences  charged  in  the  two  indictments  were 
the  same,  and  that  the  same  evidence  which  would  support 
the  one  would  support  the  other.    The  people  took  issue  on 
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the  second  plea  and  demurred  to  the  third.  The  demurrer 
was  sustained  by  the  Oyer  and  Terminer. 

The  prisoner  was  tried  and  convicted,  but  a  bill  of  excep- 
tions haying  been  signed,  he  obtained  a  certificate  of  probable 
cause  from  a  justice  of  the  Supreme  Court  and  sued  out  a 
writ  of  certiorari^  by  which  the  proceedings  were  removed, 
before  sentence,  into  the  Supreme  Court,  where,  at  a  general 
term  in  the  eighth  district,  it  was  held  that  there  was  no 
error  in  the  conviction,  and  the  prisoner  was,  November  14, 
1857,  sentenced  to  imprisonment  in  the  state  prison  for  two 
years  and  five  months. 

It  appeared  from  the  bill  of  exceptions  that  the  prisoner, 
being  captain  and  owner  of  a  canal  boat,  took  on  board  at 
Albany  thirty-four  tons  of  pig  iron,  which  he  agreed  with 
the  owner  to  transport  to  Bufialo.  The  iron  was  in  bars, 
each  of  which  weighed  about  one  hundred  pounds.  On  the 
passage  to  Bufialo,  the  prisoner  stopped  his  boat  at  Whites- 
boro'  in  the  night,  and  then  put  ofi*  from  the  boat  one 
hundred  bars  of  the  iron  of  the  value  of  $175.  There  was 
further  evidence  on  the  part  of  the  people,  tending  to  show 
that  this  removal  of  the  iron  was  with  a  felonious  intent. 
The  remainder  of  the  iron  was  delivered  by  the  prisoner  at 
Buffalo.  Upon  the  closing  of  the  proof  on  the  part  of  the 
people,  the  counsel  for  the  prisoner  moved  for  his  discharge 
on  the  ground  that  the  evidence  proved  that  the  offence  was 
larceny,  and  not  embezzlement  as  charged  in  the  indictment. 
The  court  denied  the  motion  and  the  prisoner  excepted. 
The  same  question  was  raised  by  exception  to  the  charge. 

William  Darsheimert  for  the  plaintiff  in  error. 

Albert  Sawin^  for  The  People. 

Pratt,  J.  It  was  conceded,  upon  the  argument  in  thii 
case,  that  if  the  evidence,  upon  the  trial  at  the  Oyer  and 
Terminer,  established  a  case  of  larceny,  the  conviction  waff 
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wrotig.  The 'simple  question  for  our  examination,  therefore 
is,  whether  the  separation  of  a  portion  of  the  iron  from  the 
whole,  and  the  felonious  conversion  of  it,  constituted  larceny 

At  common  law  it  is  well  settled  that  if  a  carrier  or  other 
bailee  opens  a  bale  or  package  of  goods,  or  pierces  a  vessel  of 
wine,  and  takes  away  and  disposes  of  part  of  it,  it  is  larceny, 
although  if  he  has  disposed  of  all  of  it,  it  is  a  breach  of  trust 
merely  {Arch.  Cr.  PL,  384?  East's  Cr.  L.,  697 ) ;  and  under 
this  it  has  been  held  that  taking  an  entire  bale  from  several 
would  not  constitute  the  offence.  (5  Can\  if  Payne,  533.) 
Various  reasons  have  been  assigned  by  comuieutators  for 
this  distinction,  none  of  which  are  entirely  satisfactory.  It 
has  been  said  to  be  **  such  proof  of  the  original  felonious 
intention  that  it  has  always  been  held  to  be  larceny."  (KeU 
81,  82.)  As  suggested  in  2  East's  Criminal  Law  \p.  697 ), 
if  taking  a  part  is  evidence  of  the  original  felonious  intent, 
BO  less,  surely,  would  the  taking  of  the  whole  be.  Again, 
it  is  said  by  Blackstone  that  if  a  carrier  opens  a  bale  or 
pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes  away 
a  part,  it  is  larceny,  for  here  the  animus  furandi  is  manifest, 
since  he  had  otherwise  no  inducement  to  open  the  goods. 
(4  BlacJc.,  230.) 

But  the  prevailing  principle  upon  which  the  distinction  is 
placed  is,  that  the  act  of  breaking  the  package  or  bale  is  ati 
apt  of  trespass  in  the  carrier,  by  which  the  privity  of  con- 
tract is  determined ;  and  although  the  principle  is  said  to 
stand  more  upon  positive  law,  not  now  to  be  questioned, 
than  upon  sound  reasoning  (2  East's  Cr.  L.,  695),  yet  it 
seems  to  be  admitted  to  be  the  correct  principle  in  all  the 
cases  in  which  the  question  has  been  canvassed.  ( 1  Hale, 
604 ;  1  Hawh,  ch.  33,  §§  5,  7 ;  3  Coke  Inst.,  107.) 

In  the  case  at  bar  it  is  insisted,  on  the  part  of  the  people, 
that  the  bailee  can  commit  larceny  only  where  he  actually 
breaks  a  bale  or  package ;  that  it  is  this  breaking  alone 
which  can  determine  the  privity  of  contract  and  render  the 
asportation  by  the  carrier  a  trespass.    But  this,  I  think,  is 
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too  narrow  a  conetruction  of  the  rule,  and  one  not  sustained 
by  the  commentators  and  adjudications.  Any  separation  of 
a  part  from  the  whole  would  seem  to  be  as  much  a  trespass 
as  the  breaking  of  a  package.  Indeed,  it  is  the  separation  \ 
that  constitutes  the  trespass.  This  seemed  to  be  conceded 
upon  the  argument  in  regard  to  grains  and  things  of  that 
kind,  but  a  distinction  was  attempted  to  be  drawn  between 
grain  and  iron  in  the  form  of  pigs. 

But  I  am  unable  to  perceive  the  force  of  the  distinction. 
What  the  rule  might  be  in  the  case  of  articles  having,  as  it 
were,  a  separate  identity,  like  barrels  of  flour,  saw  logs  and 
the  like,  it  is  not  necessary  to  inquire.  In  this  case,  the 
iron  was  in  a  condition  in  which  it  is  transferred  in  bulk 
by  the  hundred  pounds  or  by  the  ton,  and  not  by  count. 
Although  more  readily  separated  by  individual  count  than 
the  kernels  of  grain,  it  is  not  a  subject  of  trade  or  commerce 
by  count  any  more  than  grain  is  ;  and  a  separation  of  part 
from  the  rest  would  seem  to  be  just  as  much  a  trespass  as 
the  separation  of  a  portion  of  a  load,  in  bulk,  of  corn,  apples 
or  potatoes  from  the  whole  would  be.  It  is  this  separation 
of  any  article  conveyed  in  bulk,  by  a  carrier,  from  the 
whole,  which  constitutes  the  distinction  between  larceny 
and  embezzlement. 

In  2  EcM^s  Criminal  Law  (p.  698)  it  is  said :  "The  sepa- 
ration of  the  part  of  the  goods  from  the  rest,  with  a  felonious 
intent,  seems,  however,  to  be  material  when  they  are  deli- 
vered as  one  entire  body  or  mass,  though  no  case  or  package 
be  broken,  because  such  an  act  equally  evinces  a  determina^ 
nation  of  the  privity  of  the  contract."  He  cites  1  RoUe^B 
Abridgment  (j?.  73,  ^  16),  where  it  was  held  that  "if  a  man 
says  to  a  miller  who  keeps  a  com  mill,  thou  bast  stolen 
three  pecks  of  meal,  an  action  lies ;  for,  although  the  corn 
was  delivered  to  him  to  grind,  nevertheless,  if  he  steal  it,  it 
is  felony,  being  taken  from  the  rest." 

So  Hawkins  {hook  1,  cA.  33)  says:  "Those  having  posses- 
sion of  goods  by  the  delivery  of  the  party  may  be  guilty  of 
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felony  by  taking  away  a  part  thereof  with  an  intent  to  steal 
it,  as  if  a  carrier  open  a  pack  and  take  out  part  of  the  goods, 
or  a  weaver  who  has  received  silk  to  work,  or  a  miller  who 
has  corn  to  grind,  take  out  part  with  intent  to  steal  it,  in 
which  case  it  may  not  only  be  said  that  such  possession  of 
a  part,  distinct  from  the  whole  was  gained  by  wrong  and  not 
delivered  by  the  owner,  but  that,  it  was  obtained  basely, 
fraudulently  and  clandestinely,  in  hopes  to  prevent  its  being 
discovered  at  all,  or  fixed  upon  any  one  when  discovered." 
This  latter  reason,  I  apprehend,  would  apply  much  more 
forcibly  to  the  separation  of  a  part  from  the  whole  when  it 
is  in  open  bulk  than  where  a  package  is  broken  open. 

In  Rex  V.  Hbtodl  (7  Carr.  i^  Payne^  325),  the  prisoner 
was  employed  to  land  a  boat  load  of  staves  firom  a  ship,  and 
he  landed  all  but  two  which  he  secreted  in  the  bottom  of 
the  boat,  and  one,  which  he  landed,  he  carried  to  his  mother's 
house.  The  court  held,  in  the  words  of  Patteson,  J.,  that 
the  non-delivery  of  the  two  was  not  larceny,  "  but  the  pri- 
soner separating  one  of  the  articles  from  the  rest,  and  taking 
it  to  a  place  difierent  from  its  destination,  was,  if  he  did  it 
with  intent  to  appropriate  it  to  his  own  use,  equivalent  to 
breaking  bulk,  and  therefore  would  be  sufficient  to  constitute 
larceny." 

The  learned  judge  who  read  the  opinion  in  the  court 
below  suggested  that  the  decision  of  this  case  might  have 
been  based  upon  the  actual  delivery  of  the  staves  at  the 
place  of  destination  and  a  subsequent  asportation,  which 
would  constitute  larceny  within  all  the  cases.  It  is  enough 
that  the  court  in  that  case  did  not  put  their  ruling  upon  any 
such  ground;  and  I  assume,  from  the  remarks  of  Justice 
Patteson,  that  the  stave  was  taken  directly  from  the  boat 
to  the  place  where  it  was  found,  notwithstanding  the  imper- 
fect statement  of  the  facts  would  indicate  that  it  was  first 
landed. 

In  ComnumweaUh  v.  Bratm  (4  Mcus^^  580),  a  wagon  load 
of  goods,  consisting  of  several  packages,  was  delivered  to  be 
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transported  from  one  place  to  another,  and  the  prisoner 
fraudulently  took  away  one  of  the  packages ;  it  was  held  to 
be  larceny.  This  was  carrying  the  rule  much  farther  than 
is  necessary  in  this  case,  but  the  court  considered  that  the 
goods  were  delivered  to  the  prisoner  already  loaded,  *^  as 
one  mass  or  body,  and  his  taking  away  one  package  was 
separating  a  part  from  the  whole,  and  thus  he  determined 
the  supposed  privity  of  contract." 

So,  in  Commmweakh' Y.  James  (1  Pick.^  375),  the  same 
court  held  that  where  a  miller  having  received  barilla  to 
grind,  fraudulently  retained  a  part  of  it,  returning  a  mixture 
of  plaster  of  paris,  it  was  larceny. 

The  case  of  Rex  v.  Madox  ( 1  Rum.  ifRy^y  92),  was  cited 
in  the  court  below  as  a  case  in  point  against  the  prisoner. 
In  that  case  the  prisoner,  who  was  the  master  of  a  vessel, 
received  two  hundred  and  eighty  casks  of  butter  to  carry  in 
his  ship ;  most  of  the  casks  were  stowed  in  the  hold  and 
battened  down,  but  some  were  put  upon  deck.  The  master 
disposed  of  thirteen  of  those  upon  deck  upon  the  voyage. 
It  was  held  that  this  was  not  larceny,  although  it  seemed  to 
be  admitted  by  the  court  that  if  the  prisoner  had  broken 
bulk,  by  taking  the  thirteen  from  those  battened  down,  it 
would  have  been  larceny.  This  case,  it  seems  to  me,  is  not 
in  point  at  all.  These  casks  were  delivered  to  the  master 
by  count  and  not  in  bulk,  and  consequently  there  was 
clearly  no  breaking  bulk,  no  taking  part  from  the  whole  of 
the  mass  or  bulk  delivered,  but  it  was  a  mere  separation  of 
a  number  of  separate  articles  from  the  whole  number.  The 
casks  were  clearly  what  might  be  deemed  separate  packages, 
as  they  lay  upon  the  deck.  But  it  seemed  to  be  conceded 
that  if  the  master  had  taken  them  from  those  battened  down 
it  would  be  larceny. 

In  the  case  of  Rex  v.  Fletcher  and  others  (4  Carr.  Sf  Payne^ 
545),  the  goods  were  in  packages,  and  were  taken  out,  but 
the  prisoners  were  acquitted  on  the  ground  that  it  did  not 
appear  that  the  packages  had  been  broken  open  while  in 
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their  possession.  If  the  prisoners  had  broken  open  the 
packages  it  would  have  been  larceny  within  all  the  cases 
I  do  not  see,  therefore,  wherein  the  case  has  any  bearing 
upon  the  point  in  this  case. 

In  Rex  V.  Pratley  (6  Carr.  if  Payne,  633),  the  prisoner 
was  employed  to  carry  in  his  cart  three  trusses  of  hay,  and 
he  took  away  one  of  them,  which  was  found  in  his  posses- 
sion but  not  broken  up.  It  was  held  not  larceny.  Here 
there  was  clearly  no  breaking  bulk.  The  three  trusses  were 
three  separate  packages,  and  the  conversion  of  one  whole 
package  was  held  by  the  court  not  to  be  larceny.  If  the 
pig  iron  had  been  put  up  in  separate  boxes,  and  the  prisoner 
in  the  case  at  bar  had  been  indicted  for  stealing  one  or  more 
boxes,  that  case  would  have  been  in  point. 

I  have  now  referred  to  the  principal  cases  upon  the  ques- 
tion, and  it  seems  to  me  quite  clear  that  this  was  breaking 
bulk  within  the  meaning  of  the  rule  as  established  by  those 
cases.  The  separation  of  a  part  from  the  whole  bulk  or 
mass  was  a  trespass,  determining  the  supposed  privity  of 
contract ;  and  I  think  our  statute  for  the  punishment  of 
embezzlement  is  based  upon  this  view  of  the  law.  It  pro- 
vides "  that  if  any  carrier  or  other  person  to  whom  property 
shall  be  delivered  to  be  transported  for  hire  shall  convert, 
&C.9  in  the  mass,  as  they  were  delivered,  without  breaking 
the  box,  trunk,  pack  or  other  thing  in  which  they  shall  be 
contained,  he  shall  be  punished  in  the  same  manner  as  if  he 
had  taken,  &c.,  such  goods  after  breaking  the  trunk,  box, 
pack  or  other  thing  containing  the  same,  or  after  separating 
any  of  them  from  the  others."  The  language  of  this  provi- 
sion clearly  recognizes  the  separation  of  a  part  from  the  rest 
as  breaking  bulk. 

This  case  turns  upon  a  narrow  point,  and  no  actual  injus- 
tice to  the  prisoner,  perhaps,  would  be  done  by  affirming 
the  judgment  below;  but  our  decisions  are  precedents  for 
future  cases,  and  although  this  prisoner  may  go  unwhipt  of 
justice  in  consequence  thereof,  yot  we  must  propound  the 
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law  as  we  find  it,  whatever  the  consequence  may  be  in  this 
particular  case. 

Selden,  Roosevelt,  Habris  and  Stboko>  Js.,  concurred 
in  this  opinion.  Denio  and  Comstock,  Js.,  diggented,  the 
former  delivering  the  following  opinion: 

Denio,  J.  The  counsel  for  the  plaintiff  in  error  maintains 
that,  under  the  statute,  a  conviction  might  have  been  had 
in  this  case  for  larceny,  though  it  should  be  held  that,  at 
common  law,  the  act  would  have  been  only  breach  of  con- 
tract, or  of  the  defendant's  duty  as  a  carrier.  (2  i2.  S.,  679, 
^  62.)  The  statute  declares,  in  effect,  that  if  a  carrier  shall 
take,  embezzle  or  convert  goods  entrusted  to  him  to  carry, 
though  under  such  circumstances  that  he  could  not  be  con- 
victed of  larceny  at  common  law,  ^'he  shall,  upon  conviction, 
be  punished  in  the  same  manner  as  if  he  had  taken,  embez- 
zled, converted  or  secreted  such  goods,  &;c.,  after  breaking 
the  trunk,"  &c.  There  is  some  plausibility  in  the  suggestion 
that  the  statute  abolishes  the  distinction,  so  much  discussed, 
in  cases  where  carriers  are  charged  with  larceny,  and  that 
they  may  be  indicted  for  that  offence  whether  they  break 
open  a  package  or  not,  and  whether  they  steal  the  whole  or 
only  a  part  of  the  goods  delivered  to  them  to  carry.  The 
offence  is  certainly  made  indictable  criminally  in  either  case, 
and  the  punishment  is  the  same  in  both  ;  but  I  am  inclined 
to  think,  though  with  some  hesitation,  that  it  is  not  techni- 
cally larceny  now  where  it  would  not  have  been  before  the 
statute,  but  that  a  new  statutory  offence  is  created,  and  that 
the  indictment  should  state  the  circumstances  made  neces- 
sary by  the  act  to  constitute  the  crime.  By  section  sixty- 
eight  of  the  same  article,  the  severing  of  anything  from  the 
soil,  or  from  a  building,  gate  or  fence,  with  intent  to  steal 
it,  which  acts  would  have  been  mere  civil  trespass  at  the 
common  law,  are  made  indictable  as  larcenies ;  but  there  it 
is  declared  in  terms  that  the  offender  "shall  be  deemed 
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guilty  of  larceny  in  the  same  manner  and  in  the  same  degree 
as  if  the  article  so  taken  had  been  severed  at  some  previous 
and  different  time."  The  omission  of  a  similar  expression 
in  the  section  respecting  carriers  is  significant  to  show  that 
a  statutory  offence  was  designed  to  be  created. 

The  remaining  question  is,  whether  the  taking  from  the 
boat  and  disposing  of  the  bars  of  pig  iron  under  the  circum- 
stances was  larceny  at  common  law  ;  for  if  it  was,  the  plain- 
tiff in  error  ought  to  have  been  convicted  under  the  former 
indictment,  and  was  entitled  to  an  acquittal  upon  the  one 
upon  which  he  was  last  tried.  According  to  the  argument 
made  in  his  behalf,  the  taking  and  disposing  of  a  part  of  the 
property  entrusted  to  a  carrier,  at  the  same  time«  for  the 
same  transit,  is  larceny ;  while  it  is  conceded  that  if  the 
whole  had  been  thus  disposed  of  it  would  not  have  been 
larceny  at  common  law,  and  could  only  be  punished  under 
the  statute  referred  to.  There  is  some  authority  for  this 
position.  In  Commonwealth  v.  Brown  (  4  Ma^s.^  580 ),  a  wagon 
load  of  goods,  in  casks  and  packages,  was  delivered  to  a 
carrier  for  transportation.  One  package,  which  was  on  the 
bottom  of  the  wagon,  between  a  cask  of  spirits  and  another 
package,  was  purloined  by  a  person  whom  the  carrier  had 
temporarily  engaged  to  drive  his  team.  The  driver  was  con- 
victed of  larceny,  and  the  court  held  the  conviction  right, 
affirming  the  position  taken  by  the  counsel  for  the  convict 
in  this  case.  All  the  judges,  it  is  true,  said  that  the  driver 
did  not  stand  in  the  place  of  the  carrier  and  had  no  special 
property  in  the  goods,  but  they  all  likewise  agreed  that  it 
would  have  been  larceny  in  the  carrier  if  he  had  committed 
the  act.  In  Commonwealth  v.  James  (1  PtcA.,  376),  the  pri- 
soner, who  was  a  miller^  had  converted  a  portion  of  a  parcel 
of  barilla  sent  to  him  to  grind,  and  had  supplied  its  place 
with  plaster  of  paris,  and  the  mixture  was  returned  to  the 
owner.  There  was  a  conviction  for  larceny.  The  court 
seem  to  have  assumed  that  the  defendant  had  a  special  pro- 
perty in  the  barilla,  and  was  not  guilty,  except  under  the 
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doctrine  which  subjects  a  carrier  who  breaks  bulk,  &c.  But 
on  the  ground  that  a  part  had  been  taken  from  the  mass  of 
the  article,  they  held  that  the  privity  of  bailment  was  at  an 
end,  and  hence  that  the  defendant  was  properly  convicted. 
The  case  of  Rex  v.  Hawdl  ( 7  Carr.  tf  Payne^  326 ),  also  relied 
upon  on  behalf  of  the  plaintiff  in  error,  does  not  appear  to 
be  in  point.  I  understand  that  the  stave  which  the  learned 
justice  thought  the  prisoner  guilty  of  stealing  had  been 
landed  from  the  boat  at  the  place  of  delivery.  The  bailment 
was  therefore  at  an  end,  and  there  could  be  no  question 
concerning  a  separation  of  this  stave  from  the  others  during 
the  transit.  I  cannot  understand  all  that  the  judge  is 
reported  to  have  said  to  the  jury,  as  the  case  is  very  loosely 
reported. 

I  do  not  think  the  rule  as  laid  down  in  the  case  in  Massa- 
chusetts is  in  accordance  with  the  law  as  it  is  understood  in 
England.  The  principle  is  stated  by  Coke  as  follows :  '*  If 
a  bale  or  pack  of  merchandize  be  delivered  to  carry  to  one, 
at  a  certain  place,  and  he  goeth  away  with  the  whole  pack, 
this  is  no  felony ;  but  if  he  open  the  pack  and  take  anything 
out  animo  furandiy  this  is  larceny ;  likewise  if  the  carrier 
carry  it  to  the  place  appointed,  and  afterwards  take  the 
whole  pack  animo  Jurandh  this  is  larceny  also ;  for  the  deli- 
very had  taken  effect,  and  the  privity  of  the  bailment  is 
determined."  (3  Inst.^  107.)  But  suppose  he  take  several 
packs,  and  during  the  transit  dispose  of  one  and  deliver  the 
rest,  this  would  not  seem  to  be  in  any  respect  different  from 
the  case  of  taking  a  single  pack ;  and  so  it  has  been  repeat- 
edly held.  In  Rex  v.  Madox  ( 1  Ru8s.  Sf  Ry.  C.  C,  92 ),  the 
captain  of  a  ship  disposed  of  several  casks  of  butter,  which 
formed  part  of  her  cargo,  for  his  own  benefit,  and  afterwards 
pretended  to  the  consignees  that  he  had  been  obliged  to 
throw  them  overboard.    This  was  held  not  to  be  larceny. 

In  Rex  V.  Fletcher  (4  Carr.  if  Paynej  645),  the  prisoners 
were  intrusted  with  goods  in  packages  to  carry.  They  did 
not  deliver  them,  but  the  goods  were  afterwards  found,  out 
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of  the  packages,  in  the  possession  of  a  third  person,  who  was 
included  in  the  indictment  as  receiver.  The  trial  was  before 
the  same  judge  who  presided  in  Ilex  v.  Howell  (Mr.  Justice 
Patteson).  He  directed  an  acquittal,  saying  ^' there  is 
no  evidence  that  the  packages  were  opened  while  the  goods 
were  in  the  possession  of  the  two  persons  who  arc  charged 
as  principals ;  and  a  prisoner  cannot  be  guilty  of  larceny 
unless  he  break  bulk."  Hex  v.  Pradey  (6  Carr.  if  Payiie^ 
533),  was  a  similar  case.  Three  trusses  of  hay  were  deli- 
vered to  the  defendant,  a  cartman,  to  carry.  He  took  away 
one  of  the  trusses,  which  was  found  in  his  possession  not 
broken  up.  Mr.  Justice  J.  Pabke  said,  '*this  is  no  larceny, 
as  the  prisoner  did  not  break  up  the  truss,"  and  he  directed 
an  acquittal. 

These  pigs  or  barji  of  iron  were  as  distinct  and  separate  as 
the  casks  of  butter,  or  the  trusses  of  hay.  The  act  of  taking 
away  a  portion  of  them  was  no  more  a  breaking  of  bulk 
than  the  taking  of  one  or  more  of  a  parcel  of  any  articles 
resembling  each  other.  They  were  not  mixed,  and  were 
incapable  of  being  mixed  like  the  barilla,  or  like  corn  taken 
to  a  mill  to  grind.  I  express  no  judgment  upon  such  cases; 
but  I  am  of  opinion  that  according  to  the  English  authori- 
ties, which  I  think  we  ought  to  follow,  the  plaintiff  could 
not  have  been  convicted  of  larceny  upon  the  evidence  in 
this  case. 

The  language  of  the  section  of  the  Revised  Statutes  was 
supposed,  by  the  prisoner's  counsel,  to  imply  that  this  case 
was  considered  by  the  legislature  to  be  larceny.  It  seems 
to  me  that  a  careful  consideration  of  it  will  lead  to  a  con- 
trary conclusion.  If  the  conversion  by  a  carrier  of  part  of 
a  quantity  of  goods  intrusted  to  him  to  carry  would  be  lar- 
ceny without  other  circumstances,  the  only  case  for  the  legis- 
lature to  provide  for  would  have  been  the  conversion  of  the 
whole.  None  of  the  circumlocution  would  have  been  needed 
if  the  law  had  been  so  understood.  The  section  does  indeed 
speak  of  *'  separating  any  of  them  from  the  others."    This 
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may  refer  to  things  naixedt  like  the  barilla.  The  pig  iron  was 
neither  attached  together  or  mixed,  and  the  term  separating 
would  not  be  strictly  applicable.  They  probably  lay  scat- 
tered upon  the  deck  as  is  usual  with  such  cargo,  and  taking 
a  portion  of  the  bars  would  not  be  a  separating  of  them 
from  the  rest,  any  otherwise  than  from  all  the  other  property 
on  board  the  boat. 

I  think  the  Supreme  Court  decided  correctly  in  holding 
that  the  plaintiff  in  error  could  not  be  convicted  except 
under  a  special  indictment,  like  the  one  under  which  the 
last  trial  took  place,  and  that  the  judgment  should  be 
affirmed. 

Johnson,  Ch.  J.,  expressed  no  opinion. 

Judgment  reversed  and  the  discharge  of  the  prisoner 
ordered. 


Chapman  v.  West,  impleaded,  &c. 

The  plaintiff,  in  an  action  for  the  specific  performance  of  a.  contract  for  the 
convejance  of  land  cannot  bring  i  i  prior  mortgagees  of  the  premises  and 
of  other  land  for  the  purpose  of  establishing  bis  equities  in  respect  to  the 
order  of  sale  upon  a  future  foreclosure,  or  of  securing  the  application  of 
the  purchase  money  to  be  paid  by  him  to  the  satisfaction  of  the  mortgages. 

The  filing  of  notice  of  the  pendency  of  an  action  against  the  vendor  \\oue 
charges  a  subsequent  purchaser  of  any  part  of  the  mortgaged  premises  with 
notice  of  all  equities  of  the  plaintiff*, arbing  out  of  his  right  to  a  convey- 
ance, in  respect  to  the  order  of  sale  upon  foreclosure  or  otherwise. 

Appeal  from  the  Supreme  Court.  Action  for  a  specific 
performance  of  a  contract  for  the  sale  of  land.  The  com- 
plaint sets  forth  a  contract  between  the  defendant  Draper 
and  the  plaintiff,  by  which  Draper  agreed  to  sell  to  the 
plaintiff  certain  premises  upon  certain  terms ;  that  the  plain- 
tiff has  offered  to  perform  on  .his  part,  and  requested  per- 
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formance  by  Draper ;  that  at  the  time  of  the  agreement 
there  were  two  mortgages  on  the  premises  agreed  to  be  sold, 
with  others,  which  it  was  the  duty  of  Draper  by  the  agreement 
to  remove ;  that  the  premises  covered  by  the  mortgages,  ex- 
cepting therefrdm  those  embraced  in  the  agreement,  greatly 
exceed  in  value  the  amount  of  the  mortgages,  and  if  sold  in 
parcels  would  pay  the  mortgages  and  interest  and  expenses ; 
that  the  legal  title  to  the  whole  of  the  premises  is  still  in  Dra- 
per, and  that  the  mortgages  are  owned  by  the  mortgagees, 
West,  and  the  Society  of  the  New«*York  Hospital,  who  are  also 
defendants  in  the  action ;  and  a  breach  of  the  agreement  by 
Draper  is  alleged.  It  is  then  prayed  that  Draper  may  be 
adjudged  to  execute  a  conveyance  to  the  plaintiff;  that  the 
money  to  be  paid  by  the  plaintiff,  and  the  bond  and  mort- 
gage to  be  executed  by  him  may  be  brought  into  court,  and 
may  be  delivered  and  paid  to  Draper  on  the  other  mortgages 
being  removed.  It  is  further  prayed  that  the  mortgagees 
may  be  enjoined  from  selling  the  premises  in  the  agreement, 
upon  the  foreclosure  of  the  two  mortgages,  unless  it  shall 
be  found  that  the  proceeds  of  the  other  parts  of  the  mort- 
gaged premises  are  insufficient  to  satisfy  the  two  mortgages, 
with  interest  and  costs ;  and  that  the  plaintiff  may  have 
such  further  and  other  relief  in  the  premises  as  he  is 
entitled  to. 

The  defendant  West  demurred  to  the  complaint,  specify- 
ing as  the  ground  of  demurrer  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant.  Judgment  was  rendered  against  the  plaintiff 
on  the  demurrer,  at  a  special  term  in  New- York,  before 
Justice  Roosevelt,  which  was  affirmed,  upon  appeal,  by 
the  court  at  the  general  term  in  the  first  district.  The 
plaintiff  appealed  to  this  court. 

E.  W.  Chester^  for  the  appellant. 

Charles  H.  Olovert  for  the  respondent. 
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Strong,  J.  The  appellant  was  clearly  entitled,  when  he 
commenced  the  action,  to  a  judgment  for  a  specific  perform- 
ance of  the  contract  with  Draper.  If  a  conveyance  to  him 
had  been  executed  at  that  time,  he  would  have  acquired  by 
it,  as  an  incident,  the  equitable  right  to  require  the  mort- 
gagees in  the  two  mortgages  on  those  premises,  with  others, 
to  seek  satisfaction,  upon  a  foreclosure,  by  a  sale  in  the  first 
instance  of  that  portion  of  the  mortgaged  premises  still 
owned  by  Draper,  after  the  conveyance  to  the  appellant. 
It  is  a  familiar  principle  of  equity  that  when  mortgaged 
premises  are  sold,  subsequent  to  the  mortgage,  to  different 
purchasers  in  parcels,  the  parcels,  on  foreclosure,  are  to  be 
sold  in  the  inverse  order  of  their  alienation,  according  to  the 
equities  of  the  respective  purchasers  in  regard  to  the  pay- 
ment of  the  mortgage.  {Stuyvesdnt  v.  HaUf  2  Barb*  Ch.  jR., 
151 ;  Ouion  v.  Knapp^  6  Paige,  35 ;  Hotoard  Ins.  Co.  v.  HaU 
sey,  4  Sdd.j  271.)  When  sufficient  is  realized  by  the  sale 
of  one  or  more  parcels  to  pay  the  mortgage  debt  and  costs, 
the  remaining  parcels  are  of  course  discharged  of  the  lien. 

It  is  supposed  by  the  counsel  for  the  appellant  that  it  was 
necessary,  in  order  to  secure  to  the  appellant  this  equitable 
right,  to  make  the  mortgagees  parties  defendants  to  the 
action.  The  argument  is,  that  Draper  might,  before  the 
appellant  could  compel  the  execution  by  him  of  a  deed  of 
the  premises  embraced  in  the  contract,  andjput  itonrecord. 
sell  the  residue  of  the  mortgaged  premises  toeTSonaJide 
purchaser,  who  would  have  priority  over  him  in  respect  to 
the  order  of  sale  of  the  premises  on  the  foreclosure  of  the 
mortgages ;  that  the  filing  of  a  notice  of  lis  pendens^  if  the 
action  was  against  Draper  alone,  would  not  be  notice  to 
subsequent  purchasers  of  that  part  of  the  premises  not 
embraced  in  the  contract ;  and  that  to  make  it  notice  to 
them,  the  mortgagees  must  also  be  defendants.  This  argu- 
ment is  radically  erroneous  in  the  view  taken  by  it  of  the 
operation  of  the  notice  of  lis  pendens,  in  case  Draper  was 
the  sole  defendant.    The  notice  in  that  case  would  be  notice 
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to  a  purchaser,  ^pendente  lite,  of  any  portion  of  the  mortgaged 
premises,  precisely  as  the  record  of  a  deed  from  Draper  to 
the  appellant  of  the  parcel  contracted  to  him  would  be 
notice  of  the  conveyance.    It  would  be  as  much  the  duty 
of  the  purchaser,  in  investigating  the  title  of  a  parcel  he  was 
about  to  purchase,  to  look  for  a  notice  of  lis  pendent  in  a 
litigation  involving  another  parcel  covered  by  the  mortgage, 
as  to  look  for  the  record  of  a  deed  of  the  latter  parcel.     The 
action  would  involve  the  right  of  priority  in  the  sale  of  the 
parcels  on  a  foreclosure  of  the  mortgages,  as  an  incident  to 
the  conveyance,  and  thus  the  case  would  be  within  the 
established  rule,  that  the  filing  of  a  notice  of  lis  pendens  is 
notice  of  the  action,  and  of  the  rights  of  the  plaintiff  set 
forth  therein,  to  all  purchasers  of  any  part  of  the  subject  of 
the  litigation  pending  the  action.  (Parks  v.  Jackson,  11  Wend., 
442,  and  ca^es  there  died;  Stuyvesajit  v.  Hall,  2  Barb.  Ch.  R., 
160.)     Uniting  the  mortgagees  in  the  action  with  Draper  as 
defendants,  makes  no  difference  in  regard  to  the  operation  of 
the  notice  filed.     They  had  not  the  legal  title  to  the  premises 
mortgaged,  and  could  not  convey  them ;  and  subsequent 
purchasers  from  Draper  would  not  be  bound  to  look  for,  or 
be  chargeable  with  notices  of  lis  pendens  against  the  mort- 
gagees.    The  filing  of  such  notices  against  Draper  only 
If  would  be  notice  to  such  purchasers,  whether  the  mortgagees 
were  or  were  not  joined  with  him  in  the  action.    The  only 
notice  required  to  secure  to  the  appellant  all  his  equitable 
rights  would  be  that  the  appellant  had  made  the  contract 
with  Draper  and  was  entitled  to  a  deed  under  it.     It  would 
not  be  necessary  to  give  notice  of  any  of  the  matters  in  the 
complaint  in  this  action,  not  essential  to  the  action  as 
between  the  appellant  and  Draper.    Notice  of  that  matter 
would  be  notice  of  all  the  rights  arising  from  it.    It  is 
obvious,  therefore,  that  there  was  no  necessity  for  the  pro- 
tection of  the  equitable  right  of  the  appellant  to  make,  or 

I  any  propriety  in  making,  the  mortgagees  defendants. 

V      It  is  further  claimed  by  the  appellant's  counsel,  in  connec- 
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tion  with  the  position  above  coDsidered,  that  the  rights  of 
the  mortgagees  in  regard  to  the  order  of  sale  of  the  different 
portions  of  the  premises  mortgaged  rendered  them  necessary 
parties;  and  also  that  they  had  an  interest  in  the  application 
of  the  monejrs  to  be  paid  by  the  appellant^  in  view  of  which 
they  might  properly  be  brought  into  court.  Aside  from  the 
prayer  of  an  injunction  against  a  sale  by  the  mortgagees  of 
the  portion  of  the  premises  embraced  by  the  contract,  unless 
the  proceeds  of  sales  of  the  rest  of  the  mortgaged  premises 
on  foreclosure  should  be  insufficient  to  satisfy  the  mortgages 
and  costs,  it  is  not  easy  to  see  what  interest  they  have  in 
the  action  or  what  answer  they  could  make  to  the  complaint* 
They  have  no  interest  in  the  question  of  the  making  of  the 
contract,  and  the  right  of  the  appellant  under  it  to  a  con* 
veyance ;  they  could  allege  nothing  against  a  conveyance, 
because  the  duty  might  be  imposed  upon  them  of  selling  the 
mortgaged  premises  in  parcels.  If,  when  they  come  to  fore- 
close their  mortgages,  it  shall  be  of  any  moment  to  them 
whether  the  premises  be  sold  in  parcels  or  otherwise,  then, 
and  not  until  then,  will  be  the  proper  time  to  raise  the 
question  as  to  the  order  of  sale.  Their  mortgages,  and  that 
they  are  liens  upon  the  whole  premises,  are  admitted ;  there 
is  not  in  the  complaint  any  ground  for  controversy  as  to  the 
amount  due  on  the  mortgages ;  and  no  relief  is  prayed,  inter- 
fering in  any  manner  with  their  Interests,  or  any  asked 
against  them  ;  nor  is  there  any  foundation  laid  for  any  judg- 
ment against  them. 

[The  learned  judge,  after  quoting  the  language  of  Lord 
CoTTENHAM,  in  Tosker  v.  SmaU  (3  MyL  Sf  Craig j  63),  and 
citing  Moley.  Smith  (Jacob,  490,  494);  Woody.  White  (4 
MyL  8f  Craig ^  460);  RoberUon  v.  The  Great  Railway  Com-' 
pany  (10  Simons,  314);  1  Dan.  Ch.  Pr.,  442,  proceeded:] 

There  is  no  ground  for  the  injunction  asked  against  the 
mortgagees.  The  order  of  sale  of  premises  owned  by  dif- 
ferent persons  in  parcels  is  to  be  determined  in  reference  to 
the  equities  when  the  sale  is  ordered.    It  cannot  be  deter- 

Smth.  — Vol.  m.  17 
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mined  before,  as  it  cannot  be  known  what  equities  may  arise 
before  the  order  for  sale.  Nor  can  the  mortgagees  properly 
be  called  into  court  to  litigate  a  question  which  may  arise, 
but  has  not  actually  arisen.  In  Pdham  y.  Gregory  ( 1  Eden, 
520),  Lord  NoBTfliNGTON  said  he  *^had  no  apprehension 
that  any  person  could  have  a  right  to  call  another  into  the 
court  to  make  him  contest  here  by  anticipation,  a  future 
legal  right ;  and  that  he  had  as  little  conception  that  the 
court,  when  such  a  right  was  brought  there,  had  any  juris- 
diction to  take  cognizance  of  it."  There  is  no  difference  in 
principle,  in  this  respect,  between  a  legal  and  equitable 
right. . 

Johnson,  Ch.  J.  The  point  in  this  case  is  so  well  con- 
sidered and  so  clearly  settled  in  TasJcer  v.  Small  (3  MyL  Sf 
Craig,  63)  that  it  will  be  only  necessary  for  me,  in  disposing 
of  this  case,  to  repeat  a  part  of  Lord  Cottenham's  judgment : 
*^  Generally,  to  a  bill  for  a  specific  performance  of  a  contract 
of  sale,  the  parties  to  the  contract  are  the  only  proper  parties ; 
and  when  the  ground  of  the  jurisdiction  of  courts  of  equity 
in  suits  of  that  kind  is  considered,  it  could  not  properly  be 
otherwise.  The  court  assumes  jurisdiction  in  such  cases 
because  a  court  of  law,  giving  damages  only  for  the  non- 
performance of  a  contract,  in  many  cases  does  not  afford  an 
adequate  remedy ;  but  m  equity  as  well  as  in  law,  the  con- 
tract constitutes  the  right  and  regulates  the  liabilities  of  the 
parties,  and  the  object  of  both  proceedings  is  to  place  the 
party  complaining  as  nearly  as  possible  in  the  same  situation 
as  the  defendant  had  agreed  that  he  should  be  placed  in.  It 
is  obvious  that  persons,  strangers  to  the  contract,  and  there- 
fore neither  entitled  to  the  rights  nor  subject  to  the  liabilities 
which  arise  out  of  it,  are  as  much  strangers  to  a  proceeding 
to  enforce  the  execution  of  it  as  they  are  to  a  proceeding  to 
recover  damages  for  the  breach  of  it."  He  then  proceeds  to 
consider  whether  a  prior  mortgagee  stands  in  such  a  relation 
to  the  property  that  he  can  be  made  a  party  by  the  pur- 
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chaser  of  the  equity  of  redemption,  and  holds  that  until  the 
purchase  is  actually  completed  the  party  to  the  agreement 
could  not  even  maintain  a  bill  to  redeem  the  prior  mortgage, 
which  would  be  the  extent  of  his  right  upon  the  completed 
execution  of  the  contract  by  a  conveyance  of  the  equity  of 
redemption.  And  he  adds :  ^*  The  prior  mortgagee  has  no 
interest  in  the  specific  performance  of  the  contract ;  he  is  no 
party  to  it,  and  the  performance  of  it  cannot  affect  his  secu- 
rity or  interfere  with  his  remedies." 

These  principles  and  consequences  are  plain  and  familiar, 
and  they  are  quite  irreconcilable  with  the  relief  which  the 
appellant  seeks.    The  judgment  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


LuBT  and  wife  v.  The  Hudson  River  Railroad  Compakt. 

Evidenoe  of  the  arrest,  by  a  policeman,  of  the  driver  of  a  car  which  had  run 
against  and  injured  a  woman,  is  not  admissible  in  an  action  against  the 
driver's  employer  for  negligence  in  causing  the  itgury. 

The  declaration  of  the  driver  after  the  accident  had  occurred  and  the  car  had 
been  stopped,  but  before  he  had  left  it,  that  he  could  not  stop  the  car 
because  tlie  brakes  were  out  of  order,  is  mere  hearsay,  and  not  admissible 
in  evidence  against  his  employer. 


/ 


Appeal  from  the  Supreme  Court.  The  action  was  for 
alleged  negligence  in  running  a  railroad  car  drawn  by  horses 
against  the  plaintiff  Mrs.  Luby,  in  one  of  the  streets  of  New- 
York  city.  At  the  trial  the  plaintiffs  called  as  a  witness  one 
Mason,  a  policeman,  and  after  proving  by  him  that  he  was 
on  duty  near  the  spot  where  the  accident  occurred,  and  was 
called  upc^  by  the  persons  assembled  around  the  injured 
woman,  he  was  permitted,  under  exception  by  the  defend- 
ant's counsel,  to  testify  that  he  arrested  the  driver  of  the 


182  CASES  IN  THE  COURT  OF  APPEALS. 

Luby  v.  The  Hudson  Biver  Railroad  Company. 

car  which  run  against  Mrs.  Luby.  He  was  also  permitted, 
under  like  exception,  to  testify  that  upon  arresting  the 
driver  as  he  was  getting  off  the  car  and  out  of  the  crowd 
which  surrounded  it,  he  asked  him  why  he  did  not  stop  the 
car,  to  which  the  driver  replied  that  the  brake  was  out  of 
order.  The  plaintiff  had  a  verdict  and  judgment  was  entered 
thereupon,  and  was,  upon  appeal,  affirmed  by  the  Supreme 
Court  at  general  term  in  the  first  district.  The  defendant 
appealed  to  this  court* 

Charles  O^  Conor f  for  the  appellant. 

Richard  O^Qorman^  for  the  respondents.  > 

CoHSTOCK,  J.  Mason,  the  police  officer,  was  allowed  to 
testify,  against  the  objection  of  the  defendant,  that  he 
arrested  the  driver  of  the  car,  and  that  the  driver  on  being 
arrested  assigned  as  a  reason  why  he  did  not  stop  the  car 
that  the  brakes  were  out  of  order.  This  took  place  directly 
after  the  accident,  the  citizens  having  stopped  the  car  and 
the  driver  having  got  outside  of  the  crowd  which  had 
gathered  about.  We  think  it  was  erroneous  to  receive  the 
evidence,  and  that  the  judgment  must  be  reversed  on  this 
ground. 

First.  In  regard  to  the  arrest.  That  fact  was  irrelevant 
to  the  case,  and  we  cannot  tell  what  influence  it  may  have 
had  upon  the  minds  of  the  jury.  It  is  true  that  the  jury 
ought  not  to  attach  any  importance  to  the  circumstance  in 
trying  the  issue  before  them,  but  this  only  proves  that  this 
fact  ought  not  to  have  been  shown  for  their  consideration. 
It  certainly  has  some  tendency  to  prove  that  at  the  very 
time  of  the  transaction  the  defendant's  driver  was  considered 
by  the  officer  and  others  as  guilty  of  culpable  negligence. 
The  question  of  his  negligence  was  in  issue  and  on  trial; 
and  how  far  the  jury  were  aided  in  their  conclusion  by  the 
manner  in  which  the  driver  was  treated  by  a  police  officer. 
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or  others  who  witnessed  or  were  near  the  transaction, .  it  is 
impossible  for  us  to  say.  There  is  no  pretence  for  saying 
that  this  evidence  was  necessary  or  proper,  for  the  purpose 
of  identifying  the  occasion*  Indeed  I  can  see  no  reason 
why  the  police  officer  was  called  as  a  witness  at  all,  unless 
for  the  irrelevant  purpose  of  proving  the  arrest  and  what 
the  driver  then  said. 

Second>The  declarations  of  an  agent  or  servant  do  not  in 
general  bincf  the  principal.  Where  his  acts  will  bind,  his 
statements  and  admissions  respecting  the  subject  matter  of 
those  acts  will  also  bind  the  principal,  if  made  at  the  same 
time  and  so  that  they  constitute  a  part  of  thp  res  ge$ta.  To 
be  admissible,  they  must  be  in  the  nature  of  original  and  not 
of  hearsay  evidence.  They  must  constitute  the  fact  to  be 
proved,  and  must  not  be  the  mere  admission  of  some  other 
fact.  They  must  be  made,  not  on}y  during  the  continuance 
of  the  agency,  but  in  regard  to  a  transaction  depending  at 
the  very  time.  (1  QreenL  Ev.,  ^  13  ;  Thalheimer  v.  Brinker- 
hofft  4  Wend.,  396 ;  Bank  of  Monroe  v.  Fieldj  2  Hill,  446  ; 
Story  an  Agency,  ^^  135,  136 ;  FarlU  v.  Hastings,  10  Ves., 
128 ;  Barker  v.  Binninger,  4  Kern.,  271.) 

In  this  case  it  seems  to  have  been  thought  material  on  the 
part  of  the  plaintiff  to  prove  that  the  brake  of  the  defend- 
ant's car  was  out  of  order.  Whether  this  was  or  was  not 
the  direct  object  of  introducing  the  declaration  of  the  driver, 
such  declaration  at  all  events  proved  the  fact,  if  the  jury  saw 
fit  to  credit  his  statement.  But  the  fact,  if  true,  could  not 
be  proved  in  this  manner.  The  declaration  was  no  part  of 
the  driver's  act  for  which  the  defendants  were  sued.  It  was  i 
not  made  at  the  time  of  the  act,  so  as  to  give  it  quality  and  | 
character.  The  alleged  wrong  was  complete,  and  the 
driver,  when  he  made  the  statement,  was  only  endeavoring 
to  account  for  what  he  had  done.  He  was  manifestly 
excusing  himself  and  throwing  the  blame  on  his  principals. 
I  do  not  by  any  means  suggest  that  the  conduct  of  the  ser- 
vant himself,  as  it  was  proved  on  the  trial,  was  not  so  negU* 
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gent  as  to  justify  the  verdict ;  but  the  error  was  iu  allowing 
the  jury,  if  they  so  pleased,  to  regard  another  material  fact 
as  proved  by  a  naere  declaration  of  the  agent — a  fact  which 
may  possibly  have  exercised  a  decisive  influence  upon  the 
result.  What  effect  the  jury  gave  to  the  evidence  we  can- 
not tell.    I  see  no  way  of  getting  over  this  diflGlciilty. 

All  the  judges  concurring, 

V 
Judgment  reversed  and  new  trial  ordered. 


BussELL  V.  The  Hudson  Riveb  Railroad  Cohpant. 

A  laborer  employed  by  a  railroad  company  to  work  in  connection  with  a  traio 
of  cars,  under  an  arrangement  by  which  he  was  to  be  conveyed  to  his  home 
every  night  in  such  cars  Aree  of  charge,  cannot  muntain  an  action  against 
the  company  for  an  injury  sustained,  while  thus  riding  home,  in  consequence 
of  the  negligence  of  the  engineer. 

A  memorandum  made  by  a' living  witness  cotemporaneotisly  with  the  ftcts  to 
which  it  relates  is  admissible  in  evidence  only  as  auxiliary  to  and  not  as  a 
a  substitute  for  his  oral  testimony. 

It  must  appear  thst  there  is  a  necessity  for  its  introduction  on  account  of  the 
mability  of  the  witness  to  recollect  the  Acts  after  refVeshing  his  memoiy  by 
the  writing. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
action  was  to  recover  damages  for  an  injury  sustained  by 
the  plaintiff,  while  riding  upon  a  gravel  train,  in  consequence 
of  the  alleged  negligence  of  the  defendant's  engineer  in  run- 
ning the  train  into  Spuyten  Duyvel  creek.  The  answer 
alleged  that  the  plaintiff,  at  the  time  of  the  accident,  was  a 
servant  of  the  defendant  and  was  upon  the  gravel  train  in 
the  usual  and  regular  course  of  his  employment.  Upon  the 
trial  it  was  proved  that  the  plaintiff  lived  in  New-York  city. 
He  was  employed  in  loading  gravel  and  sand,  at  the  pita 
where  they  were  dug,  upon  cars,  for  transportation  to 
places  upon  the  railroad  where  filling  was  required.    He' 
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and  others  employed  by  the  defendant  in  this  kind  of  work 
were  paid  monthly  at  the  rate  of  seven  shillings  a  day.  It 
was  the  practice  of  those  workmen  who  lived  in  New- York 
to  come  from  home  in  the  morning  upon  the  cars  of  the 
company,  and  it  was  understood  that  they  were  to  be 
brought  back  at  night,  paying  no  fare  either  way.  On  the 
day  the  accident  occurred,  the  plaintiff  went  upon  the  cars 
with  every  load  of  gravel  for  the  purpose  of  assisting  to 
unload  it.  After  the  last  load  of  gravel  had  been  discharged, 
some  paving  stones  wer^  taken  upon  the  cars,  which  pro- 
ceeded towards  New-York.  The  stones  were  thrown  off  a 
short  distance  above  Spuyten  Duyvel  creek,  and  the  plain- 
tiff had  then,  as  was  testified,  no  further  duty  to  perform. 
It  appeared,  however,  that  some  of  the  workmen  acted  as 
brakesmen  for  the  gravel  train  upon  which*  they  rode  home. 
The  accident  occurred  while  the  cars,  after  discharging  the 
gravel  and  stone,  were  on  their  way  to  New- York  with  the 
workmen  residing  there. 

The  physician  who  attended  the  plaintiff  was^a  witness  in 
his  behalf,  and  testified  to  the  character  of  his  injuries  and 
the  nature  and  value  of  the  medical  and  surgical  services 
rendered  to  him.  The  plaintiff's  counsel  tktn  offered  in 
evidence  a  written  memorandum  or  certificate,  made  by  the 
witQess  at  the  conclusion  of  his  attendance  upon  the  plain- 
tiff, which  stated  the  character  of  his  injuries  and  of  the 
treatment,  medical  and  surgical,  which  had  been  applied. 
The  witness  testified  that  it  was  made  at  the  time  it  bore 
date,  and  was  true.  It  did  not  appear  that  the  memorandum 
stated  any  facts  of  which  the  witness  did  not  have  a  recol- 
lection independent  of  it.  The  memorandum  was  received 
in  evidence  under  exception  by  the  defendant's  counsel. 

The  defendant  moved  that  the  plaintiff  be  nonsuited,  on 
the  ground  that  the  plaintiff's  injuries  were  received  by  him 
while  in  the  employment  of  the  defendant  and  were  the 
consequclhce  of  the  negligence  of  a  fellow  employee.  The 
court  refused  to  nonsuit  and  the  defendant  took  an  exception! 
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The  8ame  question  was  raised  by  an  exception  to  the  judge's 
charge.  The  plaintiff  had  a  verdict,  subject  to  the  opinion 
of  the  court  at  general  term,  judgment  upon  which  having 
been  perfected,  the  defendant  appealed  to  this  court. 

Charki  O^Cmotj  for  the  appellant. 

Anthony  L.  RoherUoni  for  the  respondent. 

Seldek,  J.  The  general  rule  thfX  where  several  persons 
are  employed  in  the  same  general  service,  and  one  is  injured 
by  the  carelessness  of  another,  the  employer  is  not  respon- 
sible, is  now  too  well  settled  to  be  disputed.  {Hutchinson  v. 
The  New-Yorkt  4*?.,  Railway  Co.^  14  Jurist^  827 ;  Wigget  v. 
•  Fox,  36  Eng.  L.  SfEq.  R.j  486;  Tarrant  v.  fVebb,  37  irf., 
281;  FanoeU  v.  Boston  ^  Worcester  R.  RCo.,4,  Mete,  49; 
Hayes  v.  The  Western  R.  R.  Co.,  3  Cush.,  270 ;  Murray  v. 
S.  C.  Railroad  Co.,  1  McMvUan  R.,  285 ;  Ryan  v.  The  Cum- 
berland Valley  R.  R.  Co.,  23  Penn.,  386 ;  Coon  v.  The  Syra- 
cuse and  Utica  R.  R.  Co.,  1  Seld.,  494.)  It  is  too  late,  afler 
these  numerous  decisions  affirming  the  proposition,  and 
especially  aftwr  that  of  this  court  in  Coon  v.  The  Syracuse 
and  Utica  Railroad  Company,  to  question  the  soundness  of 
the  reasoning  upon  which  it  is  based. 

But  it  is  said  that  the  rule  applies  only  to  cases  where 
the^rvant  or  agent  whose  negligence  caused  the  injury  and 
the  pfrty  injured  are  engaged  in  services  of  the  same  kind, 
^  and  has  no  application  to  cases  where  the  parties,  although 
^^1^*  in  the  employment  of  the  same  person,  are  nevertheless 

engaged  in  different  occupations.  The  truth  of  this  position 
may  perhaps  be  conceded.  The  reason  which  is  said  in  most 
of  the  cases  to  lie  at  the  foundation  of  the  rule  is,  that  when 
a  person  engages  in  any  employment,  he  voluntarily  takes 
upon  himself  all  the  ordinary  risks  belonging  to  the  particu* 
lar  service  in  which  he  is  to  be  employed ;  and  is  presumed 
to  have  indemnified  himself,  by  the  terms  of  his  engagement. 


irt 
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against  any  special  hazard  known  to  attend  it.  But  the 
carelessness  of  persons  engaged  in  business  having  no  con- 
nection with  that  about  which  the  party  himself  is  to  be 
employed,  could  hardly  be  regarded  as  such  a  risk.  It  is 
only  those  risks  which  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  in  making  the 
contract  which  fall  within  the  rule,  assuming  such  rule  to 
rest  upon  the  reason  just  given.  Hence,  if  one  employed 
to  drive  the  private  carriage  of  his  master  should,  by  his 
careless  manner  of  driv^,  injure  another  servant  of  the 
same  master,  engaged  in  some  mechanical  employment,  it 
may  well  be  doubted  whether  the  rule  we  are  considering 
would  apply. 

But  the  present  is  by  no  means  such  a  case.  The  want 
of  proper  care  and  skill  on  the  part  of  the  engineers,  who 
manage  and  control  the  locomotives  upon  a  railroad,  is  one 
of  the  most  common  risks  attending  an  employment  by  a 
Railroad  Company.  It  is  true  that  where  the  particular 
service  for  which  the  employee  is  engaged  has  no  connection 
with  the  railroad  track,  or  with  the  running  of  cars  thereon, 
although  relating  to  the  general  business  of  the  company,  it 
might  with  some  apparent  force  be  u!^ed  tbait  the  parties 
could  not  have  contemplated  or  provided  against  this  class 
of  risks.  But  here  the  particular  labor  in  which  the  plain- 
tiff was  employed  involved  the  use  of  the  very  cars  and 
locomotive  to  which  the  accident  which  caused  the  injury 
occurred,  and  his  contract  with  the  defendants  expressly 
provided  for  his  return  to  the  city  upon  those  cars.  Whether 
therefore  the  rule  ii>  question  rests  exclusively  upon  the 
l^und  already  suggested,  or  in  part  upon  the  ground  that  ] 
as  the  effects  of  the  carelessness  of  one  servant  may  fre- 
quently be  obviated  by  the  watchfulness  of  another,  public  \ 
policy  requires  the  adoption  of  the  rule  as  an  incentive  to 
superior  vigilance,  there  is  no  doubt  of  its  application  to 
the  present  case,  so  far  as  the  objection  under  consideration 
is  concerned* 

SUTBL-^VOL.  m.  18 
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But  the  main  ground  relied  upon  to  distinguish  this  case 
from  those  previously  decided  is,  that  at  the  time  when  the 
accident  occurred  the  plaintiff  was  not  an  employee  of  the 
company  but  a  passenger  merely,  and  entitled  to  protection 
as  such.  By  the  arrangement  between  him  and  the  defend- 
ants he  was  to  be  taken  home  to  the  city  upon  the  gravel 
train  at  night ;  and  he  insists  that  his  day's  work  was  completed 
when  the  last  load  of  gravel  was  deposited,  and  that  he  was 
under  no  further  obligation  to  do  anything  for  the  company. 
That  carrying  him  home  was  a  seiiYice  to  be  performed  by 
the  company,  in  consideration  of  the  labor  previously  done, 
and  constituted  a  part  of  his  >^ages ;  and  that  it  was  entirely 
optional  with  him  to  avail  himself  of  this  service  or  not. 

It  is  not,  I  think,  entirely  clear,  that  the  defendants  would 
not  have  had  a  right,  under  their  agreement  with  the  plain- 
tiff, to  insist  upon  his  returning  to  the  city  at  night.  The 
gravel  train  could  not  be  properly  managed  by  the  engineer 
alone.  Men  were  required  to  act  as  brakemen  in  case  of 
accident.  It  appears  that  some  of  the  same  men  who  worked 
in  the  gravel  pit  also  manned  the  brakes.  A  portion  of  the 
hands  employed  lived  in  the  city,  and  the  defendants  may 
have  relied  upon  them  to  work  the  brakes,  in  case  of  neces- 
sity, upon  the  return  of  the  train,  and  may  have  taken  this 
into  consideration  in  agreeing  to  bring  them  home  at  night. 

But,  conceding  that  the  plaintiff  was  not  bound  to  return, 
even  if  the  defendants  insisted  upon  it,  it  does  not  follow 
that  while  actually  returning  to  the  city  with  the  train  he 
was  not  the  servant  of  the  company.  If  he  was  a  mere  pas 
senger,  he  was  not  bound  to  do  anything  to  facilitate  the 
return  of  the  train.  If  an  emergency  arose,  requiring  the 
use  of  the  brakes,  he  might  refuse  to  raise  his  hand.  If  an 
obstruction  was  met  with  upon  the  track,  he  might  fold  his 
arms  until  the  company  removed  it ;  and  what  he  might  do 
in  this  respect,  every  other  hand  returning  to  the  city  under 
similar  circumstances  might  also  do.  Such  could  not,  I 
think,  have  been  the  true  relation  between  the  parties.    The 
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plaintiff  was  employed  by  the  defendants  as  a  day  laborer* 
He  was  to  be  taken  up  at  the  city  where  he  lived  in  the 
morning,  and  set  down  there  at  night;  and  he  should,  I 
think,  be  regarded  as  having  been,  during  the  entire  interval, 
the  servant  of  the  company,  and  bound  as  such  to  render 
aid  if  necessary  in  promoting  the  passage  of  the  train  both 
to  and  from  the  city.    This  is  decisive  of  the  case. 

But  there  is  another  question  which  I  deem  it  expedient 
briefly  to  consider.  Upon  the  trial,  the  plaintiff's  counsel 
^ffered  in  evidence  a  memorandum  made  by  the  witness  then 
under  exftmination,  relating  to  the  extent  of  the  plaintiff's 
injuries.  The  witness  stated  that  the  memorandum  was 
made  at  the  time  of  its  date,  which  was  about  the  time  of 
the  accident,  and  that  when  it  was  made  he  knew  it  to  be 
true,  ^he  reading  of  this  memorandum  in  evidence  was 
object^  to,  but  was  permitted.  It  is  insisted  that  a  memo- 
randum thus  made~~can  6n^15e'referred  to  for  the  purpose 
of  refreshing  the  recollection  of  the  witness,  but  can,  under 
no  circumstances,  be  made  e^dence  per  se.  That  unless  the 
witness,  after  thus  refreshing  his  memoiy,  can  swear  to  the 
facts  from  recollection,  his  testimony,  as  is  said  by  Mr. 
Phillips,  in  his  work  on  Evidence,  '<  will  amount  to  nothing." 
{1  Phil.  Ev.,  289.) 

In  the  late  case  of  Halsey  v.  SintAavgh  (15  N.  F.,  485), 
in  which  the  same  question  arose,  this  court  approved  the 
reasoning  of  Messrs.  Cowbn  &  Hill,  in  their  notes  to  PhU- 
lips*  Evidence  {note  528  to  page  290),  and  adopted  their 
conclusion.  It  wOl  be  seen  from  that  note,  as  well  as  from 
the  work  of  Professor  Gbeenleaf  (  Qreed.  Ev.j  ^  437,  and 
catei  cited) f  that  the  rule  of  Mr.  Phillips  has  been  repeat-j 
edly  departed  from,  both  in  England  and  in  this  country.! 
According  to  the  latter  authority,  however,  the  rule  in  Eng- 
land would  seem  to  differ  slightly  from  that  which  has  been 
adopted  in  this  state.  There,  if  the  witness  will  take  the 
responsibility  of  swearing  positively,  although  he  at  the 
same  time  says  that  he  has  no  present  recollection  whatever 
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of  the  facts  sworn  to,  but  bases  his  testimony  entirely  upon 
a  memorandum  made  by  him  at  the  time,  this  is  received  as 
competent  evidence,  v^hile  the  memorandum  itself  is  exclu* 
ded.  Here,  a  witness  who  says  that  after  refreshing  his 
memory  by  a  written  memorandum,  made  by  himself  at  or 
about  the  time  of  the  occurrence,  he  cannot  recollect  the 
facts,  but  that  he  is  confident  that  he  knew  the  memorandum 
to  be  correct  when  it  was  made,  is  not  required  to  swear  to 
the  facts  in  positive  terms,  but  the  memorandum^  itself  is 
received  in  connection  with  and  as  auxiliary  to  the  orav 
testimony.  I  confess  my  decided  preference  for  the  Ameri- 
can practice ;  since  it  is  obvious  that  nothing  whatever  is 
added  to  the  force  of  the  evidence  by  the  positive  oath  of 
the  witness,  after  he  has  stated  that  he  has  no  recollection 
of  the  facts  aside  from  the  memorandum.  # 

It  is,  however,  an  indispensable  preliminary  to  the  intro- 
duction of  such  a  memorandum  in  evidence,  that  it  should 
appear,  as  it  did  in  the  case  of  Hahey  v.  Sintebaugh  {tujnra)^ 
that  the  witness  is  unable  Mritl^||tne  aid  of  the  memorandum 
to  speak  from  memory  as  to  the  facts,  f  It  is  only  as  auxiliary 
to,  and  not  as  a  substitute  for  the  oral  testimony  of  the  wit- 
ness, that  the  writing  is  admissible.  It  is  the  duty  of  the 
court,  in  all  such  cases,  to  see,  before  receiving  the  memo- 
randum in  evidence,  that  it  was  made  at  or  about  the  time 
of  the  transaction  to  which  it  relates,  that  its  accuracy  is 
duly  certified  by  the  oath  of  the  witness,  and  that  there  is  a 
necessity  for  its  introduction  on  account  of  the  inability  of 
the  witness  to  recollect  the  facts.  [  In  the  present  case,  for 
aught  that  appears,  the  witness  had  a  distinct  recollection 

t>f  all  the  facts,  independent  of  the  memorandum.    The 
atter,  therefore,  was  improperly  admitted. 

The  judgment  should  be  reversed,  and  there  should  be  a 
new  trial,  with  costs  to  abide  the  event. 

All  the  judges  concurring,  *. 

Judgment  reversed  and  new  trial  ordered* 
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TiNKHAM  and  others  v.  Tapscott  and  another* 

Tbe  act  (ch.  405  cf  1857 )  to  reorganizo  the  wardena'  oAce  of  the  port  of  New- 
Tork  is  coostitutional.  The  fact  that  the  duties  of  the  wardens  IiitoIto  the 
examination  of  vessels  and  cargoes  does  not  hring  their  office  witliin  the 
meaning  or  policy  of  the  constitutional  prohihition  against  creating  any 
offices  for  the  inspection,  weighing,  &c.,  of  merchandize.  The  prohibition 
is  against  public  officers  for  testing  the  quantity  and  quality  of  articles  with 
a  view  to  the  security  of  traffic  in  them. 

The  object  of  the  act  is  to  provide  competent  and  independent  officers  to  collect 
and  perpetuate  testimony  in  respect  to  the  condition,  &c.,  of  vessels  and 
their  cargoes,  for  the  guidance  of  parties  interested,  so  &r  as  they  may 
voluntarily  act  thereupon,  or  may  be  Justified  or  required  so  to  do  by  the 
law  governing  the  case ;  but  the  act  does  not  give  any  effect  to  such  testi- 
mony as  evidence. 

It  is  a  violation  of  the  act  for  any  other  than  the  port  wardens  to  perform  any 
of  the  duties  prescribed  for  them  thereby,  although  the  port  wardens  have 
not  been  requested  to  act  in  the  case. 

The  act  does  not  prohibit  any  person  interested  in  a  vessel  or  cargo  from  pro- 
curing an  esamioation  thereof,  for  his  own  information  or  benefit,  by  any 
agent  he  may  select. 

Where,  however,  a  firm,  being  the  consignees  and  ship's  husbands  of  a  vessel  and 
cargo  in  a  damaged  condition,  procured  persons  not  port  wardens  to  make 
surveys  and  issue  certificates  thereof,  and  it  was  admitted  that  the  services 
were  '*  not  exclusively  for  the  information  of  the  parties  by  whom  they  were 
procured,  or  of  any  one  in  particular  for  whopi  they  acted  as  agents,"  and 
that  the  certificates  were  intended  to  perform,  as  the  certificates  of  private 
persons  not  professing  to  be  port  wardens,  an  office  like  to  that  which  would 
have  been  performed  by  certificates  issued  by  the  port  wardens;  Beid,  a 
violation  of  the  law. 

It  is  only  where  the  general  language  of  a  prohibition  leaves  it  doubtftil 
whether  a  particular  thing  is  embraced,  that  the  exception  of  another 
thing  of  a  similar  kind,  is  to  be  construed  as  showing  that  the  first  was 
intended  to  be  included. 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas 
of  the  city  and  county  of  New-York.  The  action  was  com- 
menced in  June,  1857.  The  complaint  states  that  the 
plaintins  are  partners,  in  the  city  of  New- York,  "in  the 
occupation  aqd  business  of  making  such  examinations  and 
surveys  of  ships  and  vessels  and  their  cargoes  "  as  are  after* 


142  CASES  IN  THE  COTJRT  OF  APPEALS. 

Tinkham  v,  Tapscott. 

wards  mentioned,  and  in  keeping  an  office  for  the  making 
of  such  entries  or  records  and  the  issuing  of  such  certificates 
as  are  also  afterwards  mentioned ;  that  their  office  is  called 
The  Marine  Surveying  office,  and  that  they  have  heen 
recommended  to  general  confidence  in  that  business,  '<  under 
the  name  of  marine  surveyors,  by  the  license,  approval  or 
appointment  of  the  chamber  of  commerce  and  board  of 
underwriters  of  said  city ;"  and  it  states  that  the  defendants 
are  shipping  merchants.  It  proceeds  to  state  that  on  a  day 
mentioned,  which  was  subsequent  to  the  passage  of  the  act 
to  organize  the  port  wardens'  office  {Laws  of  18679  ch.  405), 
the  ship  Middlesex  arrived  with  a  cargo  of  merchandize,  at 
the  port  of  New-York,  from  Liverpool,  in  distress,  both  ship 
and  cargo  being  in  a  damaged  condition  on  accomit  of  inju- 
ries sustained  during  the  voyage ;  that  she  was  owned  and 
employed  by  persons  other  than  her  master,  and  that  the 
cargo  was  the  property  of  persons  other  than  the  master  and 
owners  of  the  ship  ;  that  the  master  was  under  a  contract 
with  the  owners  of  the  ship  and  other  parties  to  proceed 
with  her,  after  discharging  this  cargo  in  New-York,  with 
another  cargo  and  with  passengers,  to  a  foreign  port.  It 
then  states  that  the  defendants,  being  agents,  consignees  and 
ship-husbands  of  the  ship,  on  the  behalf  of  the  master,  whose 
agents  they  were,  gave  notice  to  the  plaintiffi  of  the  facts 
before  mentioned,  and  requested  them,  by  at  least  two  of 
their  number,  to  proceed,  in  the  course  of  their  said  busi- 
ness, on  board  the  ship,  for  the  purpose  of  examining  the 
condition  and  stowage  of  the  cargo;  and  to  inquire  and 
ascertain  the  cause  of  the  damage ;  and  to  make  a  memo- 
randum thereof;  and  to  enter  the  same  in  full  upon  the  books 
of  their  office ;  and  to  furnish  the  master  with  a  certificate  of 
such  record.  It  further  stated  that  the  ship  was  deemed 
unfit  to  proceed  to  sea  on  her  intended  voyage,  and  that 
the  defendants  notified  the  plaintiffs  of  her  condition  and 
requested  them  **to  be  surveyors  of  said  ship  on  their 
behalf;"  to  survey  and  examine  her,  with  the  assistance  of 
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shipwrights,  Ac,  by  them  to  be  called  to  their  assistunce,  '*  and 
to  judge  of  the  repairs  necessary  to  render  her  again  sea- 
worthy/' &c.,  and  to  record  an  account  of  the  survey  in  their 
books,  and  to  furnish  the  master  with  a  certificate  thereof. 
It  then  alleged  a  performance  by  the  plaintiffs  of  the  service 
requested,  the  recording  the  surveys  in  the  plaintiffs'  books, 
with  a  statement  of  what  repairs  were  necessary  to  make  the 
vessel  again  seaworthy,  and  of  what  damage,  had  accrued, 
and  the  making,  issuing  and  delivery  of  certificates  of  the 
survey  of  the  ship  and  cargo,  which  service  the  plaintiffs 
alleged  to  be  worth  $58,  and  for  that  amount  they  demanded 
judgment. 

The  defendants'  answer  alleged  that  the  surveys,  exami- 
nations and  records  were  not  made  exclusively  for  the  infor- 
mation of  the  defendants,  <'or  of  any  one  in  particular  for 
whom  they  acted  as  agents,"  and  insisted  that  the  services 
performed  by  the  plaintiffs  exclusively  belonged  and  apper- 
tained to  the  port  wardens  of  the  port  of  New-York  pur- 
suant to  the  act  above  mentioned.  The  answer  also  averred 
that  the  certificates  of  the  survey  made  by  the  plainti&  were 
intended  to  perform  the  office  of  the  certificates  of  the  port 
wardens  under  said  act,  and  that  the  said  services  for  which 
the  plaintiffs  claimed  compensation  were  performed  contrary 
to  the  laws  of  the  state,  and  especially  of  the  said  act  to 
reorganize  the  port  wardens'  office,  passed  April  14,  1857. 

The  plaintiffs  demurred  to  the  answer.  The  court,  at 
special  term,  overruled  the  demurrer  and  gave  judgment  for 
the  defendants ;  but  this  judgment  was  reversed  on  appeal 
to  the  general  term,  where  judgment  was  given  for  the 
plaintiffs  on  the  demurrer.    The  defendants  appealed  here. 

William  C.  Noyes  and  Samuel  A.  Foot^  for  the  appellants. 

Charles  O^  Conor  and  William  Allen  Butler^  for  the  respon- 
dents. 
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Denio,*  J.  The  plaintifiB'  claim  for  compensation  for 
these  services  is  resisted  on  the  ground  that  they  were  for* 
bidden  by  law  to  perform  them,  and  that  it  was  likewise 
unlawful  for  the  defendants  to  employ  the  plaintiffs  to  ren- 
der such  services.  By  the  act,  the  construction  of  which 
as  well  as  its  validity  is  in  question  in  this  case,  the  Board 
of  Port  Wardens  created  by  it  are  declared  to  have  "  the 
exclusive  right  to  perform  all  the  duties  of  port  wardens  of 
the  port  of  New- York,"  specified  in  the  act.  It  is  also 
declared  that  they  shall  have  '<  exclusive  cognisance  of  all 
matters  relating  to  the  surveys  of  vessels  and  their  cargoes 
arriving  at  the  port  of  New-York  in  distress."  {Laws  of 
1857,  ch.  405,  ^^  2,  3.)  The  sixth  section  enacts  that  it 
shall  be  unlawful  for  any  person  except  the  port  wardens 
appointed  under  the  act,  *'  to  assume  to  act  as  port  wardens, 
or  to  undertake  the  performance  of  any  of  the  dtaies  prescribed  " 
in  the  act,  "  or  pertaining  to  the  said  office  of  port  warden," 
and  also  that  **  it  shall  be  unlawful  for  any  person  or  persons 
to  employ  any  other  than  the  legally  appointed  wardens  for 
the  performance  of  such  duties."  All  other  persons  are 
moreover  forbidden  to  issue  certificates  of  surveys  on  ves- 
sels "  with  the  intent  to  defeat  or  avoid  the  provisions"  of 
the  act. 

Unusual  care  thus  appears  to  have  been  taken  to  prevent 
any  interference  by  private  persons  with  the  duties  and 
emoluments  of  the  port  wardens.  It  is  of  course  very  plain 
that  no  cause  of  action  can  arise  out  of  an  act  done  in  vio- 
lation of  a  statute  of  the  state.  The  services  for  which 
compensation  is  claimed  are  the  making  of  an  examination 
and  survey  of  a  vessel  which  arrived  at  the  port  of  New- 
York  in  distress,  and  of  a  damaged  cargo  which  she  brought, 
and  making  and  entering  a  memorandum  thereof,  and  giving 
a  certificate  of  such  entry.  The  vessel  was  under  a  contract 
to  take  in  a  fresh  cargo  after  unloading  in  New-York,  and  to 
proceed  thence  on  a  foreign  voyage.  The  services  are  pre- 
cisely those  which  the  port  wardens  are  authorized  and 
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required  to  perform,  when  called  upon,  by  tbe  third  section 
of  the  act.  But  they  are  not  bound,  and  I  do  not  perceive 
that  they  are  authorized,  to  perform  these  duties  except***  on 
being  notified  and  requested "  by  some  party  in  interest ; 
and  the  pleadings  do  not  allege  that  the  services  of  the  port 
wardens  had  been  invoked  in  this  case  by  any  person.  Upon 
this  the  position  is  taken  by  the  defendants'  counsel  chat 
inasmuch  as  the  wardens  could  not  act  in  the  case  for  the 
want  of  a  request  on  behalf  of  a  party  in  interest,  the 
plaintiflb  might  lawfully  act,  the  prohibition  extending  as  it 
is  ai^ed  only  to  cases  in  which  the  wardens  had  a  right  to 
perform  the  service  in  consequence  of  a  request  to  do  so. 
Upon  this  construction,  it  would  depend  upon  the  will 
of  the  persons  engaged  in  shipping  business  in  New- 
York  whether  the  functions  in  question  should  be  per- 
formed by  the  official  persons  appointed  to  perform  them  or 
by  private  individuals,  which  is  precisely  what  the  legisla- 
ture were  determined  to  prevent.  The  act  assumes  what  is 
DO  doubt  the  case,  that  the  necessities  of  maritime  commerce 
require  these  examinations  and  surveys  to  be  made  in  cer- 
tain cases,  and  that  the  results  should  be  recorded  and 
certified.  It  trusts  to  the  wants  of  business  men,  and  only 
provides  that  when  required  they  should  be  done  by  persons 
acting  under  official  responsibilities.  Consignees  and  agents 
of  ships  and  cargoes  are  free  to  dispense  with  surveys  if 
they  choose  and  so  far  as  the  public  and  the  port  wardens 
are  concerned,  but  if  they  do  resort  to  them,  they  must 
employ  a  qualified  person.  To  authorize  the  construction 
insiated  on  by  the  defendants,  the  act  should  have  forbidden 
private  persons  to  act  only  in  cases  where  the  port  wardens 
were  authorized  to  do  so,  but  this  is  not  the  enactment. 
Other  persons  are  not,  under  any  circumstances,  to  under- 
take the  performance  of  any  of  the  duties  prescribed  by 
this  act,  or  appertaining  to  the  office  of  port  warden,  whether 
tiie  wardens  have  been  called  on  to  perform  it  or  not.  The 
making  of  the  >nrv^,  eptry  and  certificatei  for  which  the 
Smth.— Vol.  lUt  19  * 
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plaintiffs  claim  payment,  were  duties  prescribed  by  the  act, 
and  they  appertained  exclusively  to  the  office'  of  port  warden 
by  its  express  terms.  The  plaintiffs  violated  the  law  in 
attempting  to  perform  them. 

I  do  not  doubt  but  that  all  the  parties  in  interest  in  a 
vessel  and  cargo  may  resort  to  any  agency  which  they^ay 
select  to  ascertain  any  fact  relating  to  their  property  with- 
out violating  this  act.  There  is  no  positive  exception  in  its 
language  to  meet  such  a  case,  except  the  provision  that  the 
officers  are  to  act  when  called  on ;  but  its  plain  intention  is 
to  provide  for  a  summary  determination,  if  applied  for,  in 
cases  where  the  various  parties  interested  are  not  on  hand  to 
unite,  or  where  they  may  not  agree  upon  questions  requiring 
a  speedy  decision.  I  do  not  understand  that  the  surveys 
and  determinations  of  the  wardens  have  any  binding  effect 
as  judgments,  or  even  as  evidence.  They  prove  the  fact  of 
a  survey,  but  they  do  not  establish  the  existence  of  the  fitcts 
found  by  it.  Their  object  is  to  settle  the  conditions  of 
various  marine  contracts  in  which  this  agency  is  expressly 
or  impliedly  referred  to,  and  to  regulate  the  discretion  of 
masters,  agents  and  consignees,  in  emergencies  which  may 
arise.  They  also  afford  a  convenient  basis  upon  which  to 
adjust  damages  in  the  settlement  of  such  contracts,  when  the 
parties  do  not  wish  to  resort  to  the  courts ;  and  when  litiga- 
tion becomes  necessary,  they  point  out  where  legal  evidence 
can  be  obtained. 

The  qualifying  words  found  in  the  sixth  section,  **  with 
the  intent  to  defeat  or  avoid  the  provisions  of  this  act," 
relate  only  to  the  unauthorized  signing  of  certificates  of 
surveys.  The  insertion  of  them  in  the  answer  is  not  mate* 
rial,  as  the  complaint  itself  describes  the  act  done  by  the 
plaintiff  in  such  a  way  as  to  show  conclusively  that  it  falls 
within  the  duties  prescribed  in  the  act  as  belonging  to  the 
port  wardens  to  perform,  and  the  act  makes  it  unlawful  for 
a  private  person  to  perform  any  of  those  duties,  or  any  duties 
p^taining  to  the  office  of  port  warden,  without  regard  to 
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the  intent.  It  is  therefore  unnecessary  critically  to  examine 
the  answer,  with  a  view  to  ascertain  whether  the  allegations 
respecting  the  intent  of  the  certificates  issued  by  the  plain- 
tiffs come  up  to  the  expression  in  the  statute. 

The  plaintifis'  counsel  maintain  that  the  provisions  of  the 
act  to  reorganize  the  wardens'  office  are  such  as  the  legislature 
was  forbidden  by  the  constitution  to  enact.  The  section 
referred  to  is  as  follows :  **  All  offices  for  the  weighing, 
measuring,  culling  or  inspecting  of  any  merchandise,  pro- 
duce, manufacture  or  commodity  whatever,  are  hereby  abol- 
ished ;  and  no  such  offices  shall  hereafter  be  created  by  law ; 
but  nothing  in  this  section  contained  shall  abrogate  any  office 
created  for  the  purpose  of  protecting  the  public  health  or 
the  interests  of  the  state  in  its  property,  revenue,  tolls  or 
purchases,  or  of  supplying  the  people  with  correct  standards 
of  weights  and  measures,  or  shall  prevent  the  creation  of 
any  office  for  such  purpose  hereafter.''  (Art.  5,  ^  8.)  This 
restraint  upon  legislative  power  was,  without  doubt,  sug- 
gested by,  and  was  primarily  aimed  at,  a  system  of  laws 
which  had  grown  up  in  this  state,  which  required  a  very 
large  class  of  the  productions  of  the  soil  and  of  manufacture, 
and  mechanical  industry  to  undergo  an  inspection,  or  the 
determination,  by  weighing,  measuring  or  gauging,  of  the 
quantity  contained  in  the  parcels  in  which  they  are  usually 
sold, by  public  officers,  preliminary  to  their  being  sold  for 
the  purpose  of  exportation,  and,  in  regard  to  some  articles, 
as  a  condition  to  being  sold  and  trafficked  in  in  the  state. 
Almost  every  species  of  property  which  was  extensively 
dealt  in  had  been  subjected  to  these  regulations.  The  main 
features  of  the  system  were  those  which  required  the  com- 
modity to  be  submitted  to  the  officers  appointed  for  that 
purpose  for  inspection  as  to  its  quality,  or  for  their  deter- 
mination as  to  the  quantity  contained  in  the  several  parcels, 
which  were  to  be  indicated  by  certain  marks  or  brands,  and 
which  affixed  penalties,  and  sometimes  forfeitures,  for  the 
violation  of  the  regulations  prescribed.    The  officers  were 
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compensated  by  fees,  to  be  paid  by  the  owners  of  the  pro- 
perty, and  all  private  persons  were  forbidden  to  perform  the 
duties  prescribed  to  the  inspectors;  and  •the  imitating  and 
counterfeiting  of  the  official  brands  was  punished  criminally. 
(1  R.  S.,  652-707,  M  ed.)  The  officers  created  for  the 
execution  of  this  system  were  numerous,  and  their  legal 
exactions  were  considerable  in  amount,  and  were  com- 
plained of  as  vexatious  in  practice.  The  legislature  had  so 
far  yielded  to  the  public  sentiment  upon  the  subject  that 
about  three  years  before  the  adoption  of  the  constitution  the 
compulsory  features  of  these  statutes  were  repealed.  The 
corps  of  officers,  however,  remained,  though  it  was  at  the 
option  of  the  persons  interested  to  dispense  with  their 
agency.  (  Lav^s  of  1843,  ch.  202. )  The  system  might  at  any 
time  be  reinstated  by  legislative  authority,  unless  restrained 
by  the  paramount  law.  In  this  condition  the  subject  came 
under  the  consideration  of  the  constitutional  convention  of 
1846,  and,  as  we  have  seen,  was  totally  abrogated  and  forbid- 
den to  be  renewed.  The  provision  is  not  limited  to  the  repeal 
of  the  then  existing  statutes  and  a  declaration  that  they 
shall  not  be  reSnacted.  The  system  itself  is  condemned  as 
originating  in  a  false  and  pernicious,  or  at  least  a  mistaken 
theory  of  political  economy.  Or,  if  the  regulations  were 
supposed  to  be  of  any  value,  they  were  not  considered  suffi- 
ciently important  to  outweigh  the  evil  of  maintaining  the 
host  of  officers  which  was  required  to  execute  them.  Among 
the  mass  of  governmental  powers  there  is  not  remaining 
any  authority  to  continue  or  reproduce  a  system  in  sub- 
stance like  this  in  its  distinguishing  characteristics,  in  any 
form  whatever. 

We  are  then  to  determine  whether  the  act  under  con- 
sideration, in  its  essential  features,  is  a  part  of  the.  system 
which  has  thus  been  abolished.  In  comparing  them  it  will 
be  well  to  look  at  the  objects  sought  to  be  accomplished  by 
each.  The  inspection  laws,  as  I  shall  for  convenience  style 
the  enactments  to  which  I  have  referred  from  the  Revised 
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Statutes,  assumed  that  dealers  might  be  defrauded  and  that 
the  credit  of  our  productions  and  manufactures  might  be 
prejudiced  in  foreign  markets  without  these  regulations.    It 
was  supposed  that  the  competition  and  rivalry  which  is 
found  to  exist  among  business  men  would  not  prevent 
the  evil  without  the  cooperation  of  the  strong  arm  of  the 
law.    Hence,  the  dealing  in  uninspected  articles  was,  under 
certain  circumstances,  prohibited.    The  end  sought  to  be 
attained  was,  that  dealers  might  purchase  commodities 
without  danger  of  being  deceived  as  to  their  quality,  and 
that  inferior  or  damaged  articles,  or  those  of  short  weight 
or  quantity,  might  not  be  sold  in  foreign  markets  to  the 
disparagement  of  the  domestic  interests  concerned  in  pro- 
ducing such  articles.    The  duties  of  the  port  wardens  do  not 
call  upon  them  to  intervene  at  all  between  vendor  and 
vendee.    They  are,  upon  request,  to  go  on  board  vessels 
arriving  in  port  with  damaged  goods,  and  inquire,  examine 
and  ascertain  the  cause  of  the  damage,  and  enter  it  in  their 
books.    If  a  vessel  arrive  in  port  in  a  damaged  condition, 
they  are,  in  like  manner,  with  the  aid  of  nautical  men,  to 
ascertain  and  specify  the  damage,  and  make  a  similar  record 
containing  a  particular  account  of  it.    If  the  vessel  is  con- 
sidered unseaworthy,  and  is  bound  on  a  further  voyage,  they 
are  to  determine  what  repairs  are  necessary  for  the  safety 
of  the  vessel  and  cargo  on  such  intended  voyage.    When 
vessels  come  into  port  in  distress,  or  are  damaged  while 
in  the  port,  they  are  to  determine  whether  the  cargo  is  fit 
to  be  reshipped  to  its  port  of  destination,  or  whether  it 
ought  to  be  sold  for  the  benefit  of  whom  it  may  concern ;  and 
when  there  shall  be  a  dispute  about  the  value  or  measure* 
ment  of  a  vessel,  and  perhaps  when  there  is  a»  question 
respecting  the  title,  they  are  to  make  an  estimate  of  such 
value  or  measurement  and  enter  it  in  their  books.    Again, 
when  damaged  goods  have  been  landed  from  a  vessel,  they 
are,  if  requested,  to  inquire,  examine  and  ascertain  the  cause 
of  the  damage,  and  enter  in  their  books  a  full  and  complete 
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statement  thereof.  When  condemned  vessels  or  goods  are 
sold  for  the  benefit  of  owners  or  underwriters,  or  on  account 
of  whom  it  may  concern,  the  sale  is  to  be  made  by  auction- 
eers, under  the  orders  and  directions  of  the  port  wardens, 
and  the  auctioneers  are  to  render  an  account  of  these  sales 
to  the  wardens,  who  are,  if  required  by  the  owner  or  con- 
signee, to  make  an  entry  of  the  cause  of  the  damage,  the 
amount  of  the  sale,  and  the  charges  thereon.  These  specific 
acts,  together  with  what  may  be  implied  from  the  language 
which  confers  upon  them  "all  the  duties  of  port  wardens,'* 
and  which  gives  them  *' exclusive  cognizance  of  all  matters 
relating  to  the  surveys  of  vessels  and  their  cargoes  arriving 
at  the  port  of  New- York,  and  the  certifying  of  all  official 
entries  made  by  them,"  comprise  the  aggregate  of  the  public 
functions  of  these  officers.  They  are  to  have  certain  fees, 
which  are  to  be  paid  by  the  persons  employing  them,  and  in 
the  case  of  the  sale  of  damaged  vessels  and  cargoes,  they  are 
entitled  to  a  commission  of  one-half  of  one  per  cent  on  the 
amount  of  the  sales. 

With  this  view  of  the  character  of  the  inspection  laws  on 
the  one  hand  and  of  the  functions  of  the  port  wardens  under 
the  act  in  question  on  the  other,  we  are  in  a  condition  to 
determine  whether  the  constitutional  restriction  applies  to 
the  latter.  The  question  is  whether  the  wardens  hold  office 
for  the  weighing,  measuring,  culling  or  inspecting  of  mer- 
chandize, produce,  manufacture  or  other  commodity  in  the 
sense  of  the  constitution.  I  am  of  opinion  that  they  do 
not.  It  does  not  establish  the  substantial  identity  of  the 
two  classes  of  duties  that  the  act  of  examination,  which  is 
a  synonyme  for  inspection,  is  common  to  both.  This  is  inci- 
dent to  all  judgments  which  we  are  called  upon  to  pass, 
and  to  nearly  all  actions  which  it  may  be  necessary  to  per- 
form respecting  external  things.  A  large  proportion  of  the 
functionaries  whose  offices  are  abolished  are  called  **  inspec- 
tors'' of  particular  things.  The  name  was  given  them  for 
convenience,  and  because  the  act  of  inspecting  is  a  promi- 
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nent  feature  of  their  duties.  But  the  convention  did  not 
intend  to  proscribe  the  act  of  examination,  or  to  forbid  all 
official  agencies  to  which  such  an  act  was  incident.  They 
found  that  a  system  had  prevailed  under  the  acts  of  the 
state,  by  which  many  commodities  were  forbidden  to  be 
sold  for  exportation,  and  that  some  were  forbidden  to  be 
sold  at  all  without  the  allowance  of  a  public  officer ;  and 
they  found  a  large  number  of  offices  established  to  execute 
this  system.  They  abolished  all  these  offices,  and  forbade 
the  legislature  to  re-create  them.  There  were  at  the  same 
time  laws  in  existence  providing  for  the  examination  of 
damaged  vessels  and  their  cargoes,  similar  to  those  contained 
in  the  statute  under  consideration,  but  in  some  particulars 
less  exclusive  in  their  character.  These  laws  provided 
for  an  examination  of  the  vessels  and  cargoes,  but  for  a 
totally  different  purpose  than  the  one  contemplated  by  the 
inspection  laws.  The  latter  were  intended  to  protect  and 
preserve  the  integrity  of  sales  of  merchandize  and  other 
personal  property.  The  former  looked  to  nothing  of  that 
kind.  They  had  no  reference  whatever  to  any  sale  except 
that  of  damaged  goods,  or  as  to  them  the  officers  were  to 
do  nothing  to  affect  the  interests  of  buyer  and  seller.  They 
were  merely  to  ascertain  and  preserve  the  evidence  as  to 
the  cause  of  the  damage  and  the  amount  of  the  sales  and 
the  charges  upon  them  for  the  benefit  of  absent  parties. 
So  as  to  their  other  duties.  They  consisted  in  the  ascer- 
tainment of  certain  facts,  and  the  pronouncing  of  certain 
opinions,  of  interest  to  parties  who  were  not  present  to  attend 
to  their  own  concerns.  Their  design,  and  the  intention  of 
the  present  revised  act,  may  be  expressed  to  be  to  facilitate 
the  adjustment  of  controversies  between  parties  interested 
in  maritime  adventures,  by  means  of  examinations  and 
entries  made  at  the  time  and  place,  as  near  as  may  be,  where 
the  causes  of  such  controversies  occurred.  There  is  scarcely 
anything  in  common  in  the  scope  and  design  of  the  two  sys- 
tems, and  I  am  of  opinion  that  the  constitutional  prohibi-^ 
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tion  did  not  at  all  affect  the  legal  proyisions  respecting 
marine  surveys  which  existed  when  the  constitution  was 
adopted,  and  that  it  has  no  reference  to  the  proyisions  con- 
tained in  the  act  under  examination.  The  cases  which  are 
excepted  out  of  the  prohibition  and  saved  from  its  operation 
have  been  urged  upon  our  attention  as  having  a  strong  bear- 
ing upon  its  construction.  It  is  no  doubt  a  sound  principle 
of  interpretation  that  where  there  is  a  prohibition  in  general 
words,  and  a  saving  of  particular  things,  there  is  a  strong 
implication  that  what  is  excepted  would  have  been  within 
the  prohibition  if  it  had  not  been  excepted ;  and  thus  the 
prohibitory  words  may  be  made  more  comprehensive  than 
they  would  otherwise  have  been.  {Gibbons  v.  Ogdeih  d 
Wheat.f  191 ;  Brovm  v.  Maryland^  12  u2.,  438 ;  Vin.  Abr.^ 
Grants^  H.f  13,  p.  61.)  The  case  mentioned  in  Viner,  from 
Rollers  Reporttf  is  an  example  of  this.  It  is  there  said  that 
if  there  be  a  grant  of  all  trees  on  a  piece  of  land,  which  if 
nothing  more  had  been  said,  would  only  have  embraced 
forest  trees,  but  there  is  an  exception  of  apple  trees,  other 
fruit  trees  as  peach  and  pear  trees,  will  pass.  This  seems 
quite  reasonable,  but  care  must  be  taken  not  to  carry  the 
rule  too  far  It  is  matter  of  common  experience  that 
savings  and  exceptions  are  often  introduced  from  abundant 
and  even  excessive  caution,  and  it  would  sometimes  prevent 
the  intention  of  the  author  of  the  writing  if  every  other 
thing  of  the  same  general  nature  as  that  excepted  should  be 
regarded  as  embraced  in  the  general  words.  Something  of 
this  kind  is,  I  think,  observable  in  this  provision.  For 
instance,  certain  health  officers  are  required  by  law  to 
examine  houses,  lots  and  vessels,  with  a  view  to  the  disco- 
very and  removal  of  causes  of  sickness ;  but  these  officers 
could  not  reasonably  be  brought  vrithin  the  sense  of  this 
section  if  the  saving  clause  had  not  been  inserted.  So 
there  are  officers  charged  with  the  custody  of  the  standard 
weights  and  measures,  who  have  certain  duties  to  perform 
respecting  them ;  but  their  places  could  not  be  properly 
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qualified  as  offices  for  the  weighing  and  measuring  of  mer* 
chandize,  produce,  manufacture  or  other  commodity,  if 
there  had  been  no  exception  respecting  them.  Similar 
remarks  might  be  made  concerning  some  of  the  other 
excepted  cases.  They  obviously  fall  within  the  distinction 
I  have  suggested,  of  exceptions  made  from  abundant  cau- 
tion. The  correct  statement  of  this  rule  of  construction  is, 
that  where  it  would  be  equivocal  upon  the  general  language 
whether  a  particular  thing  was  embraced,  the  exception  of 
another  thing  of  a  similar  kind  will  show  that  the  first  was 
intended  to  be  included*.  The  case  in  Rolle  is  a  fair  illustra- 
tion of  the  rule  as  thus  explained.  The  duties  of  the  port 
wardens  have  no  particular  resemblance  to  those  of  the 
officers  referred  to  in  the  exceptions,  so  that  if  the  principle 
of  construction  was  as  broad  as  is  claimed  it  would  not 
prove  the  wardens  to  be  included  in  the  prohibition,  unless 
indeed  every  official  iunction  to  which  the  examination  of 
property  for  any  purpose  is  incident  should  be  considered  as 
within  the  purview  of  the  section,  which  cannot  with  any 
reason  be  contended. 

We  are  of  the  opinion  that  the  provisions  of  the  port 
wardens*  act  are  not  in  conflict  with  the  constitution  of  this 
state. 

Roosevelt  and  Pbatt,  Js.,  dissented ;  Comstock,  J.,  ex- 
pressed no  opinion ;  all  the  other  judges  concurring, 

Judgment  reversed  and  judgment  for  defendants  with 
costs. 


Shebhan,  administratrix,  appellant,  v.  The  Rochesteb  and 
Sybacuse  Bailboad  Compant,  respondents. 

A  senrant  who  siutainfl  an  vajary  tcom  the  negligence  of  a  superior  agent 
engaged  in  the  same  general  business  can  maintain  no  action  against  their 
common  employer,  although  he  was  subject  to  the  control  of  such  superior 
agent  and  could  not  guard  against  his  negligence  or  its  consequences. 

Smtth.— Vol.  in.  20 


154  CASES  IN  THE  COURT  OF  APPEALS. 

Sherman  v.  The  Rochester  and  Syracuse  R.  R.  Co. 

A  brakeman  upon  a  railroad,  whose  duty  it  is  not  to  apply  the  brakes  ezcepi 
when  directed  by  the  engineer  or  conductor,  cannot  «wi^<n^it|  ui  action 
against  their  common  employer  for  an  injury  resulting  from  the  culpable 
speed  at  which  the  enghieer  and  conductor  ran  the  train. 

Appeal  from  a  judgm^at  of  the  Supreme  Court  in  favor 
of  the  defendants  on  a  demurrer  to  the  complaint. 

The  complaint,  after  stating  that  the  plaintiff  is  the  wi^ow 
and  personal  representative  of  Sharon  Sherman,  deceased, 
the  character  of  the  plaintiff  as  administratrix,  and  the 
corporate  character  and  business  of  the  defendants,  states 
that  the  deceased,  at  the  time,  &c.,  Was  in  the  employment 
of  the  defendants,  for  hire,  as  a  brakeman,  and  was  charged 
with  the  duty  of  applying  the  brakes  as  often  as  he  should 
be  signalled  to  do  so  by  the  engineer  or  conductor,  and  was 
bound  to  obey  the  instructions  of  superior  officers,  and  had 
no  right  to  act  in  this  capacity  on  his  own  volition ;  that 
the  defendants,  previous  to  the  injury,  had  caused  large 
quantities  of  firewood  to  be  piled  on  each  side  of  their  track, 
and  immediately  contiguous  to  it  at  the  place  of  the  injury ; 
that  on  the  5th  day  of  July,  1852,  the  defendants'  train, 
commonly  called  the  mail  train,  started  from  Rochester  on 
its  way  east  at  the  hour  appointed  by  the  defendants,  with 
the  deceased  upoA'the  train  as  brakeman;  that  the  train, 
as  it  approached  the  piles  of  firewood,  had,  by  the  careless- 
ness and  negligence  of  the  defendants,  and  without  any  fault 
or  negligence  of  the  deceased,  been  suffered  to  attain  the 
unusual  and  dangerous  speed  of  eighty  miles  to  the  hour,  at 
which  unusual  and  dangerous  rate  of  speed  the  train  was, 
by  the  carelessness  and  negligence  of  the  defendants,  suf- 
fered to  enter  the  space  between  the  piles  of  firewood  and 
to  run  against  a  cow  or  ox  then  and  there  being,  by  means 
whereof  one  or  more  cars  constituting  the  train  were  vio- 
lently thrown  from  the  track,  and  the  deceased  was,  by 
means  of  the  culpable  carelessness  and  negligence  of  the 
defendants,  thrown  from  the  train,  while  he  was,  without 
fault  or  negligence  on  his  part,  in  the  discharge  of  his  duty. 
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into  and  upon  one  of  the  piles  of  firewood,  with  great  vio- 
lence, and  was  then  and  there,  hj  the  negligence,  so  griey- 
ously  wounded,  bruised  and  mangled,  as  that  his  life  was 
despaired  of,  and  that  he  died  of  his  injuries  July  8,  1852. 
It  is  then  averred  that  the  death  of  the  intestate  was  caused 
by  the  wrongful  act,  neglect  and  default  of  the  defendants, 
which  was  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  deceased  to  maintain  an  action  and  recover 
damages  in  respect  thereto.  The  defendants  demujrred  to 
the  complaint,  speciijj^ing  several  causes,  being  substantially 
that  the  complaint  does  not  disclose  a  cause  of  action* 
Judgment  was  rendered  for  the  defendants  at  special  term, 
which  was  affirmed,  on  appeal,  at  general  term  in  the  seventh 
district.    The  plaintiff  appealed  to  this  court. 

Trwnan  Hastings^  for  the  appellant. 

Henry  R.  SddeUi  for  the  respondents. 

Stbonq,  J.  It  was  decided  by  this  court,  in  Coon  v.  The 
Syracuse  and  Uticd  Railroad  Company  (1  Seld.,  492),  that  a 
principal  is  not  liable  to  one  of  his  aggpts  or  servants,  for 
injuries  sustained  through  the  negligence  of  another  agent 
or  servant,  when  both  are  engaged  in  the  same  general  busi- 
ness. The  plaintiff  in  that  case  was  a  trackman,  following 
with  his  hand  car  in  the  evening,  in  the  discharge  of  his 
duty,  a  passenger  train,  and  while  so  engaged  was  run  over 
by  a  train  of  cars  of  the  defendant,  called  a  stake  train, 
which  was  without  lights,  did  not  usually  pass  at  that  hour, 
and  the  plaintiff  had  no  notice  that  it  was  expected.  After 
the  evidence  on  the  part  of  the  plaintiff  was  closed,  the 
defendant's  counsel  moved  for  a  nonsuit,  which  was  granted 
by  the  court,  on  the  ground  that  one  servant  could  not 
maintain  an  action  against  his  employer  for  damages  sus- 
tained in  consequence  of  the  negligence  of  another  servant 
af  the  same  employer  in  the  same  general  business.    The 
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Supreme  Court,  at  general  term,  on  a  motion  for  a  new 
trial,  suBtaine'd  the  decision  granting  a  nonsuit,  on  the 
ground  on  which  it  was  placed  at  the  trial,  and  judgment 
having  been  entered  against  the  plaintiff,  and  an  appeal 
therefrom  taken  to  this  court,  it  wad  affirmed  on  the  same 
ground. 

In  Keegan  v.  The  Western  Railroad  Company  (4  Seld.f  175) 
the  rule  as  above  stated  was  recognized  and  approved  by 
this  court  as  settled  law ;  and  it  is  supported  by  numerous 
cases  in  England  and  in  this  country. .  *In  addition  to  those 
cited  in  the  first  mentioned  case,  T  refer  to  Albro  v.  The 
Agawam  Canal  Company  (6  CWA.,  75) ;  King  v.  The  Boston 
and  Worcester  Railroad  Company  (9  id.,  113) ;  GUlshannon  v. 
Sumy  Brook  Company  (10  id.,  228);  Wigmore  v.  Jay  (6 
W.^  HurL  Sf  Gord.^  354) ;  Skipp  v.  The  Eastern  Counties 
Railway  (9  Excheq.,  W.,  HurL  Sf  Gord.,  223)  ;  Wiggett  v. 
Fox  ( 11  Excheq.,  HurL  Sf  Gord.,  832 ) ;  Tarrant  v.  Webb  (  37 
Eng.  L.  and  Eq.^  281 )  ;  Seymour  v.  Maddox  ( 16  Adolph.  Sf 
Ellis  [J^^.  iS.],  326) ;  Deggv.  The  Midway  RaUuxiy  Company 
(1  HurL  ^  Norm.  Excheq.y  773). 

The  principle  of  the  rule  is,  that  a  servant  has  the  means 
of  knowing,  as  wel^s  his  employer,  the  usual  perils  of  the 
business,  and  can  exact  a  rate  of  compensation  in  reference 
j  to  them ;  that  he  is  as  well  able  to  guard  against  them  as 
his  employer ;  and  that  it  is  equally  just  and  reasonable  to 
both,  and  strongly  calculated  to  secure  fidelity  and  prudence 
on  the  part  of  the  servant  that  he  should  rely  solely  on  the 
skill  and  prudence  of  himself  and  his  fellow  servants  in  the 
business  for  protection  from  injury.  Hence,  the  law  implies, 
as  part  of  the  contract  of  service,  that  the  servant  agrees  to 
and  does  assume  all  the  ordinary  risks  of  personal  injury, 
without  negligence  of  his  employer,  incident  to  the  business, 
including  risks  from  negligence  of  other  servants  in  the  same 
business,  when  ordinary  care  is  used  to  select  only  such  as 
are  prudent  and  capable ;  and  that  the  employer  engages  on 
his  part  that  he  will  use  ordinary  care  in  the  prosecution  of 
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the  business,  as  well  in  the  selection  of  his  laborers  as  in 
other  respects.  The  arguments  sustaining  and  fortifying 
the  principle  stated  are  well  and  forcibly  presented  in  seve- 
ral of  the  cases  cited,  and  particularly  in  the  leading  ones  of 
Priestly  y.  Fotoler  (3  Mees  Sf  Weh.^  1),  and  Farwett  y.Vhe 
Boston  4  Worcester  Railroad  Company  (4  Metc*^  49.) 

The /same  rule  of  liability  must  necessarily  apply  as  well 
where  the  employments  of  the  servants  are  distinct,  as  to  cases 
where  they  are  one ;  and  to  the  several  grades  of  employ- 
ments, where  those  jn  the  inferior  are  subject  to  the  direction 
and  control  of  those  in' the  higher  grades,  as  to  cases  where 
all  occupy  a  common  footing  and  possess  equal  authority. 
The  principle  on  which  the  rule  is  founded  embraces  all 
those  cases.  The  reasons  in  support  of  it,  taken  together, 
are  equally  as  forcible  in  respect  to  any  one  case  as  to  either 
of  the  others.  If  a  servant  cannot  look  to  his  employer  for 
indemnity  where,  notwithstanding  the  exercise  of  due  care 
on  his  part,  he  is  injured  by  the  carelessness  of  a  fellow 
servant  laboring  near  him  in  the  same  particular  employ- 
ment, why  shotild  he  be  permitted  to  do  so  when,  with  the 
same  care  on  hig  part,  he  suffers  injury  by  the  negligence  of 
another  servant  in  the  same  general  bu|^e8s,  but  at  the  time 
engaged,  equally  near  him,  in  some  different  duty  ?  K  prox- 
imity or  remoteness  of  position  is  to  have  influence,  where  is 
the  line  f  And  what  substantial  difference  is  there  between 
a  case  of  injury  from  the  negligence  of  a  servant  with 
superior  authority,  and  one  from  like  negligence  of  a  servant 
of  equal  authority,  employed  at  a  distance  from  and  without 
the  immediate  influence  of  the  party  injured?  How  could 
the  latter  better  guard  against  the  injury  in  the  case  last 
mentioned  than  in  the  former  one?  If  distance  is  to  have 
effect,  what  shall  the  distance  be  ?  It  is  manifest  that  no 
distinction  or  exception  as  to  liability  of  the  principal, 
resting  on  the  inability  of  the  injured  party  to  protect  him- 
self in  the  particular  case,  could  be  made  without  practi- 
cally abrogating  the  entire  rule.    If,  under  a  modification 
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of  the  rule,  there  might  be  a  resort  to  the  principal  in  any 
case,  by  another  rule  of  law  it  could  only  be  in  cases  where 
the  servant  complaining  himself  had  observed  all  reasonable 
care.  This  would  leave  but  few,  if  any,  cases  for  the  opera- 
tion of  the  rule  in  question. 

The  case  of  Coon  v.  The  Syracuse  and  Utica  Rsiil^dad 
Company  was  one  of  servants  in  different  and  distinpt  em- 
ployments, apart  from  each  other  except  at  the  moment  of 
injury ;  and  all  the  reasoning  in  that  and  the  other  cases  is 
opposed  to  any  such  distinction  as  abov^  suggested. 

It  was  very  properly  stated  by  the  counsel  for  the  appel- 
lant, on  the  argument,  that  he  made  no  point  upon  the 
allegation  in  the  complaint  that  the  defendants  were  negli- 
gent ;  that  the  negligence  referred  to  was  in  fact  that  of 
the  agents  only,  in  running  the  train;  and  such  is  the 
obvious  meaning  of  the  allegation,  construed  in  connection 
with  others.  No  negligence  is  alleged  in  reference  to  piling 
the  wood  near  the  track. 

As  the  intestate  could  not  have  maintained  an  action  had 
he  lived,  the  plaintiff  has  not  a  right  of  action. 

CoMSTOCK  and  Harris,  Js.,  did  not  sit  in  the  case.  Sel- 
DEN,  J.,  expressed  fio  opinion;  all  the  other  judges  con- 
curring. 

Judgment  afiSrmed. 


Edson  v.  Dillate  and  others. 

An  appeal  to  the  Court  of  Appeals  lies  fW>m  an  order  made  after  Judgment 
rendered  upon  the  strikkig  out  of  an  answer  as  sham,  where  such  order 
▼acates  the  Judgment  upon  the  ground  that,  by  reason  of  matter  occurring 
between  the  time  of  striking  out  the  answer  and  the  actual  entry  of  Judg- 
ment, the  plaintiff's  cause  of  action  had  ceased  to  exist.  Such  an  order 
virtually  determines  the  action  and  preyents  a  Judgment  from  which  an 
appeal  would  lie,  witUn  the  2d  snbd.  section  11  of  the  Code. 
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Appeal  by  the  plaintiff  from  an  order  of  the  Supreme 
court  at  a  general  term  vacating  a  judgment. 

On  the  15th  of  August,  1850,  the  defendant  Stephen  D. 
Dillaye  executed  to  Freeman  M.  Edson  a  bond  and  mort- 
gage to  secure  $1500  with  interest,  which  mortgage  was 
duly  recorded  the  next  day,  and  on  the  thirtieth  of  Sep- 
tember following  the  bond  and  mortgage  were  assigned  to 
the  plaintiff.  In  February,  1852,  the  mortgagor  sold  the 
mortgaged  premises  to  John  H.  Johnson,  and  conveyed  the 
same  to  him  by  deed  with  a  covenant  of  warranty.  On  the 
16th  of  November,  1852,  the  defendants  made  and  delivered 
to  the  plaintiff  a  note  for  $500  at  sixty  days,  as  collateral 
security  to  the  bond  and  mortgage.  In  January,  1858,  this 
action  was  commenced  to  recover  the  amount  of  the  note. 
The  defendants  put  in  an  answer  which  was  stricken  out  as 
sham,  in  May,  1853,  at  a  special  term,-  and  judgment  was 
ordered  on  the  note.  The  damages  were  assessed  the 
twenty-eighth  day  of  June  thereafter,  and  on  or  about  the 
thirteenth  of  August  next  following  judgment  in  the  action 
was  entered.  On  the  30th  of  July,  1853,  the  defendants 
appealed  to  the  general  term  from  the  order  striking  out 
their  answer.  Prior  to  that  time  the^plaintiff  commenced 
proceedings  for  the  foreclosure  of  his  mortgage  hj  adver- 
tisement, the  day  specified  for  the  sale  being  the  25th  of 
July,  1853,  and  the  amount  stated  in  the  notice  as  due 
being  the  amount  of  the  mortgage,  less  the  note  for  $500 
and  interest.  At  the  time  and  place  appointed  for  the  sale, 
Dillaye  and  Johnson  offered  to  pay  the  amount  stated  in  the 
notice  to  be  due,  with  interest  and  costs,  provided  the 
plaintiff  would  satisfy  the  mortgage,  which  he  refused, 
claiming  a  right  to  sell  the  premises  for  the  whole  amount 
of  the  mortgage.  The  premises  were  offered  for  sale  and 
struck  off  to  Johnson  for  an  amount  exceeding  the  mortgage 
debt  and  costs.  Johnson  then  requested  time  to  take  coun- 
sel as  to  the  right  of  the  plaintiff  to  sell  after  the  offer,  and 
an  hour  was  allowed;  the  plaintiff  giving  notice  that  if  the 
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sale  was  not  perfected  the  premises  would  be  again  pnt  up 
and  sold.  .Afterwards,  under  an  agreement  between  John- 
son and  the  plaintiff,  Johnson  paid  the  amount  of  the  mort- 
gage, interest  and  costs,  less  the  amount  of  the  defendants* 
note  and  interest,  and  gave  to  the  plaintiff  his  note  for  a 
sum  equal  to  the  amount  of  the  defendants'  note,  to  \^  held 
as  collateral  security  for  the  payment  of  the  defendants' 
note  and  interest,  and  to  be  returned  to  hini  if  that  note 
should  be  paid  or  collected.  In  January,  1854,  the  appeal 
from  the  order  striking  out  the  answer  was  decided,  and  the 
order  affirmed.  On  the  30th  of  March,  1854,  papers  with 
notice  of  motion  to  set  aside  the  judgment  were  served. 
The  motion  was  heard  at  a  special  term  held  by  Justice 
Habris,  at  Syracuse,  in  June,  1854,  and  denied.  On 
appeal  to  the  general  term  in!  the  fifth  district,  the  order  at 
special  term  was  reversed,  and  the  judgment  on  the  action 
veas  vacated  and  set  aside.  The  plaintiff  appealed  to  this 
court. 

Henry  JR.  Sddefif  for  the  appellant. 

John  L»  Newcomb^^Soi  the  respondent. 

Stbong,  J.  The  order  appealed  from  reverses  the  order 
at  a  special  term  of  the  Supreme  Court,  denying  a  motion  to 
vacate  the  judgment  of  that  court  in  the  action,  and  sets  aside 
the  judgment.  It  is  apparent,  from  the  case  on  the  appeal, 
that  the  ground  of  the  order  appealed  from  was,  that  the 
note  on  which  this  action  was  brought  was  collateral  to  the 
mortgage  mentioned  in  the  case,  and  that  intermediate  the 
striking  out  of  the  answer  of  the  defendant  and  the  judg- 
ment, the  note  became  satisfied  by  the  sale  of  the  mortgaged 
premises  under  the  mortgage.  The  order  is  a  decision  that 
the  plaintiff  was  not,  after  the  sale,  entitled  to  a  judgment; 
that,  upon  the  merits  of  the  case,  as  they  then  existed,  the 
plaintiff  had  not  a  cause  of  action  and  virtually  directs  a 
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perpetual  stay  of  all  further  proceedings  in  the  action.  It 
is,  therefore,  an  order  affecting  a  substantial  right,  made  in 
the  action,  which  determines  the  action  and  prevents  a  judg- 
ment therein ;  and  we  think  it  belongs  to  a  class  of  orders 
specified  in  section  eleven  of  the  code,  from  which  an  appeal 
to  this  court  will  lie*  That  section  {subd.  2)  authorizes  a 
review  by  this  court,  upon  appeal,  of  '*  an  order  affecting  a 
substantial  right  made  in  such  action,  when  such  order  in 
effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken."  An  order  deciding  the 
merits  of  the  action,  and  preventing  a  judgment  in  that 
action,  we  think  is  such  an  order.  Since  this  appeal  was 
brought,  section  eleven  of  the  Code  has  been  amended,  but 
not  in  respect  to  that  part  of  it  above  stated. 

Upon  the  merits,  we  think  the  order  under  review  is 
erroneous.  The  mortgage  was  executed  by  Stephen  D. 
Dillaye  to  Freeman  M.  Edson,  who  assigned  it  to  the  plain- 
tiff. Subsequently,  the  mortgagor  sold  and  conveyed  the 
mortgaged  premises  to  John  H.  Johnson,  the  deed  contain- 
ing a  covenant  of  warranty.  Still  later,  the  defendants 
executed  to  the  plaintiff  the  note  which  is  the  subject  of  the 
action,  as  collateral  to  the  mortgage.  It  is  not  stated  in  the 
case  whether  Henry  A.  and  Frederick  C.  Dillaye  were,  as 
between  them  and  Stephen  D.  Dillaye,  principals  in  the 
note,  or  were  sureties  of  the  latter.  In  the  absence  of  any 
allegation  or  statement  in  the  case  to  the  contrary,  it  must 
be  assumed  that  all  the  makers  were,  in  respect  to  each 
other,  principals.  Upon  these  facts,  Johnson,  on  payment 
by  him  of  the  mortgage  debt,  would  have  been  equitably 
entitled  to  be  subrogated  to  the  right  of  ^he  plaintiff  to  the 
note,  on  the  principle  that  a  surety,  paying  the  debt,  is 
entitled  in  equity  to  all  collateral  securities  held  by  the 
creditor.  By  the  covenant  in  his  deed,  Johnson  was  indem- 
nified against  the  mortgage  debt ;  the  land,  as  between  him 
and  his  grantor,  being  mere  security  for  the  payment  of  the 
debt ;  and  the  grantor,  with  the  securities  given  by  him  to 
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the  creditor,  being  primarily  liable  for  its  payment.  Assum- 
ing, then,  that  the  mortgage  was  satisfied  by  the  sale  under 
it,  it  was  competent  for  Johnson  and  the  plaintiff  to  make 
the  arrangement  which  was  made,  that  the  plaintiff  should 
take  a  note  of  Johnson,  on  his  bid  at  the  mortgage  sale, 
equal  to  the  note  in  suit,  and  proceed  and  enforce  the^  latter. 
As  Johnson  might  have  exacted  the  note  of  the  defei^ants 
and  enforced  it,  he  might  equally  agree  with  the  plaintiff 
that  the  plaintiff  should  hold  and  seek  to  collect  it  for  the 
balance  due  the  plaintiff  on  the  bid.  Whether  the  defend- 
ants knew  of  the  arrangement  or  not  is  not  material ;  their 
consent  to  it  was  not  necessary  to  its  validity. 

The  order  appealed  from  must  therefore  be  reversed,  and 
that  of  the  special  term  affirmed. 

Comstock,  J.,  did  not  sit  in  the  case ;  Seldbk,  J.,  ex- 
pressed no  opinion,  and  Pbatt,  J.,  dissented ;  all  the  other 
judges  concurred  in  the  judgment  without  stating  the 
grounds  of  their  concurrence  in  respect  to  the  merits. 

Ordered  accordingly. 


McGregor  and  others  v.  Comstock. 

A  person  claiming  tiUe  to  a  vacant  lot  in  the  city  of  New-Tork,  npon  which 
he  had  paid  taxes  for  some  years,  inclosed  the  same  with  a  fence  and  made 
a  feoflfaient,  with  livery  of  seizin,  upon  the  land;  HM^  a  sufficient  disseizin 
to  support  a  fine,  th^h  the  fence  was  built,  under  the  advice  of  counsel, 
shortly  before  and  with  a  view  to  levying  the  fine. 

Appeal  from  the  Supreme  Court.  The  action  was  eject- 
meniir  brought  in  1844  to  recover  a  lot  in  the  city  of  New- 
York.  Upon  the  trial,  the  plamtiffis  made  title,  as  the  heirs 
of  John  McGregor,  under  a  conveyance  from  the  commis- 
sioners of  forfeiture,  of  the  land  in  question,  as  having  been 
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forfeited  to  the  people  of  this  state,  by  the  attainder  of  James 
De  Lancey,  to  a  purchaser  who  conveyed  to  their  ancestor 
in  1795.  The  lot  in  question  was  upon  the  boundary  line 
between  farms  owned  by  De  Lancey  previous  to  his  attain- 
der on  the  one  side  and  Petrus  Stujrvesant  on  the  other. 
The  defendant  made  title  under  Stuyvesant  and  under  a 
fine  with  proclamations,  levied  by  Egerton  Leigh  Winthrop 
in  1827.  Winthrop  was  the  devisee  of  Margaret  Stuy- 
vesant, to  whom  the  lot  in  question  was  assigned  and  con- 
veyed upon  a  partition  of  the  estate  of  Petrus  Stuyvesant 
among  his  devisees  in  1817.  The  facts  in  respect  to  the 
character  of  the  possession  of  Winthrop  and  those  under 
whom  he  claimed  previous  to  the  levying  of  the  fine  are 
sufficiently  stated  in  the  following  opinion.  The  judge 
charged  the  jury  that  the  only  question  was,  whether  the 
premises,  at  the  time  of  making  the  deeds  of  feoffinent  pre- 
liminary to  the  levying  the  fine,  were  actually  and  exclu- 
sively inclosed  in  fence ;  that  if  the  jury  should  so  find,  that 
fact  and  the  other  facts  proved  by  the  evidence  would 
establish  such  a  freehold  by  disseizin,  in  Winthrop,  the 
defendant's  lessor,  as  would  sustain  the  fine.  The  plaintiffi 
excepted  to  this  charge,  and  requested  the  judge  to  charge 
that  if  the  jury  believed  the  premises  had  remained  vacant 
until  Winthrop  was  about  to  begin  proceedings  to  levy  Urn 
fine,  and  Winthrop  had  then  inclosed  the  same.in  order  to 
levy  the  fine,  Winthrop  had  not  such  an  estate  therein  as 
authorized  him  to  levy  the  fine.  The  court  declined  so  to 
charge,  and  the  plaintifls  excepted.  The  verdict  was  for  the 
defendant,  and  judgment  thereon  was  pe^cted  by  the  order 
of  the  Supreme  Court  at  general  term  m  the  first  district 
where  the  exceptions  were  heard  in  the  first  instance.  The 
plaintifis  appealed  to  this  court. 

Judah  EUtworth^  for  the  appellants. 

Walter  Rutherford^  for  the  respondent. 
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Roosevelt,  J.  The  decision  of  this  case  turns  upon  the 
effect  to  be  given  to  an  ancient  proceeding,  now  no  longer 
in  use,  denominated  a  fine,  which  is  set  up  by  the  defendant 
as  an  absolute  bar  to  the  plaintifii*  recovery  of  the  lot  in 
dispute. 

James  De  Lancey,  a  name  well  known  in  the  revolutionary 
history  of  the  state,  whose  title  the  plaintiffs  claim  to  hold, 
was  attainted  at  any  early  period  for  adhering  to  the  royal 
party.  His  estates,  as  a  consequence,  were  disposed  of  by 
the  commissioners  of  forfeitures,  under  the  act  of  the  state 
legislature  in  1784.  In  1796,  John  McGregor,  who  had 
then  been  naturalized  only  three  years,  became  a  purchaser 
of  part  of  the  forfeited  estates,  including  the  lot  in  contro- 
versy, then  lying  vacant,  in  the  outer  suburbs  of  the  city. 
McGregor  died  in  1802.  and  the  plaintiffs  claim  as  his 
descendants. 

Margaret  Stuyvesant.  it  appears,  more  than  forty  years 
ago,  but  under  what  precise  title  the  case  does  not  distinctly 
disclose,  paid  the  taxes  on  this  property  as  her  own ;  the 
same  having  been  set  off  to  her  with  other  lots  in  the  parti- 
tion of  her  father's  estate  among  his  devisees  in  1817.  It 
would  seem,  therefore,  that  the  defendant's  claim  of  title,  in 
its  origin,  dates  back  at  least  as  far  as  that  period,  and  that 
the  lot  in  controversy  was  then  treated  by  the  devisees  of 
Petrus  Stuyvesant  as  part  of  the  Stuyvesant  estate. 

Seven  years  after  the  partition,  and  after  this  assertion  of 
ownership  and  assumption  of  its  burdens,  Miss  Stuyvesant 
died  and  was  succeeded  by  Winthrop  as  her  devisee ;  who 
continued  in  the  ^ame  practice  till  a  short  time  before  his 
death  in  1832. 

Five  years,  also,  before  that  event,  in  order,  it  may  be 
presumed  to  quiet  any  doubts  arising  from  the  De  Lancey 
attainder,  Winthrop,  under  the  advice  of  his  counsel,  deter- 
mined to  levy  a  fine,  and  thereby  to  compel  all  persons  who 
might  consider  themselves  as  having  any  rights  under  the 
attainder,  to  bring  forward  their  claims  within  five  years 
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after  public  notice,  as  required  by  the  then  existing  law ;  or 
be  *' forever  barred.''  The  proceedings  for  that  purpose 
were  accordingly  instituted  in  1827  and  completed  in  1828, 
and  it  is  admitted  in  the  case  that  the  several  instruments 
in  writing  produced  on  the  trial  constituted  ^'complete 
documentary  proof  of  the  levying  of  said  fine  in  due  form." 
And  yet,  although  thus  solemnly  summoned  to  assert  their 
rights,  and  duly  apprised  of  the  limitation  imposed  upon 
them,  the  plaintiffi  waited  not  only  five,  but  more  than 
fifteen  years,  before  commencing  their  suit;  leaving  the 
Stuyvesant  family,  in  the  meanwhile,  to  bear  the  whole 
burden  of  the  war  of  taxes  and  assessments  to  which  the 
property  was  subjected — no  ordinary  struggle  in  a  tax- 
ridden  city  like  New-York — and  then  coming  in  at  the 
close  to  carry  off  the  fruits  of  victory. 

The  attempt  certainly  does  not  commend  itself  to  our 
qrmpathy.  If  it  be  true  that  eternal  vigilance  is  the  price 
of  liberty,  a  small  portion  of  that  commodity  ought  at  least 
to  be  required  as  part  of  the  price  of  property.  Property, 
it  has  b€^n  well  said,  has  its  duties  as  well  as  its  rights,  and 
he  that  would  enjoy  the  one  should  in  some  degree  perform 
the  other. 

The  plaintiflEs  rest  their  claim,  notwithstanding  the  strong 
admission  above  quoted  and  another  equally  strong,  upon  a 
supposed  defect  in  the  levying  of  the  fine.  They  insirt  that 
Winthrop  inclosed  the  premises  in  order  to  levy  the  fine, 
and  that  the  act  on  that  ground  did  not  constitute  such  a 
disseizin  of  the  plaintiffi  as  to  authorize  the  proceeding. 
The  judge  who  tried  the  cause,  on  the  contrary,  held  that 
the  &ct  of  the  actual  and  exclusive  inclosure  of  the  premises 
together  with  the  other  facts  proved,  did  establish  such  a 
fireehold  by  disseizin  in  Winthrop  as  would  sustain  the  fine. 

It  will  thus  be  seen  that  the  only  subject  of  inquiry  pre- 
sented by  the  case  is,  what  kind  of  inclosure  did  the  law 
require  to  warrant  a  fine? 
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To  answer  this  question,  we  mnst  first  recall  to  mind  the 
nature  of  that  ancient  mode  of  conveyancing. 

A  fine,  says  Lord  Coke,  is  a  feoffment  (i.  e.,  deed)  upon 
record,  called  so  because/nem  impanit  litilnu»  It  puts  B,Jini$ 
or  end  to  litigation.  Its  object  is  to  quiet  titles  more 
speedily  than  by  the  ordinary  limitation  of  twenty  and 
twenty-five  years.  By  means  of  this  final  proceeding,  one 
of  two  contesting  claimants  of  real  estate  could  compel  an 
assertion  or  abandonment  of  the  pretensions  of  his  adver- 
sary in  one-fifth  the  usual  period  of  delay.  The  practice  of 
levying  fines  is  as  ancient  in  England,  from  which  country 
we  derived  it,  as  any  court  of  record,  and  dates  back 
beyond  the  Conquest.  It  continued  in  this  state  as  a  mode 
of  conveyancing  from  its  earliest  settlement  by  the  English 
till  the  year  1830,  when  with  other  antiquities  it  was  abol- 
ished by  the  legislature,  and  a  simpler  system  substituted  in 
its  stead.  (2  JR.  5.,  343.)  The  repeal,  however,  having 
been  subsequent  to  the  date  of  the  present  fine  can  have  no 
influence  in  determining  the  defendant's  rights.  As  the  law 
stood  in  1828,  a  fine  properly  levied,  after  the  lapse  of  five 
years,  was  an  absolute  bar  ''to  conclude  as  well  privies  as 
strangers."  {Lam  of  1813,  358.)  Hence  it  was  that  the 
most  ample  notice  to  all  the  world  was  required.  This 
notice  consisted  of  three  parts : 

First.  An  open,  notorious  taking  of  possession  under 
claim  of  title  adverse  to  all  others. 

Second.  Public  proclamation  in  open  court  at  four  succes- 
■ive  terms. 

Third.  An  advertisement  in  the  state  paper  and  one  other 
journal  for  five  successive  weeks ;  also,  a  notice  on  the  court 
house  door  and  a  record  in  the  regular  office  for  recording 
eonveyances. 

All  these  prerequisites,  except  in  one  particular,  it  is 
admitted,  were  in  the  present  case  duly  and  fully  complied 
with ;  and  even  as  to  that  one  particular,  it  is  also  stated  in 
the  case,  as  another  fact  admitted,  that  Winthrop»  at  the 
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time  of  levying  the  fine,  had  actual  and  ezclusive  possession 
of  the  premises.  The  only  objection  taken  at  the  trial  was, 
that  the  judge  should  have  charged  the  jury  that  if  they 
believed  the  premises  had  remained  vacant  until  Winthrop 
was  about  to  begin  proceedings  to  levy  the  fine,  |ind  that 
he  had  then  inclosed  the  same  in  order  to  levy  the  fine,  they 
should  find  for  the  plaintiflSs. 

It  is  difficult  to  perceive,  if  notoriety  is  the  great  object, 
how  a  fence,  put  up  not  only  as  an  inclosure  but  as  a 
defiance  and  notice  to  all  the  world,  can  be  less  within  the 
spirit  of  the  rule  than  a  fence  put  up  as  an  inclosure  merely. 
The  fence  was  put  up  by  Winthrop,  as  the  case  shows,  to 
exclude  all  others.  Violence  was  not  necessary,  because  no 
one  resisted,  and  no  one  was  there  to  resist,  the  McGregors 
having,  as  it  would  seem,  neglected  the  premises  for  a  third 
of  a  century  before.  It  is  well  settled  that,  in  this  country 
at  least,  there  may  be  an  ouster  without  force.  ( Clapp  v. 
Brtmagham^  9  Cow.i  630 ;  HaU  v.  PcwdU  4  Serg.  If  RawUf 
465;  SmaU  V.  Proctor ,  16  Mats.f  498 ;  Poignard  v.  Smithy  6 
Pick*f  172.)  In  the  last  case,  it  was  said :  ^'  A  disseizin  may 
be  efiected  without  the  actual  knowledge  of  the  owner  of  the 
land,"  and  that  ** putting  a  fence  around"  is  '*  constructive 
notice  to  all  the  world."  In  the  English  case  of  Dames  v. 
Lowndes^  decided  in  the  Court  of  Exchequer  Chamber  (6  Mann 
4r  Or.^  502),  the  twelve  judges,  on  a  writ  of  error,  held  th^t 
the  court  below  was  right  in  charging  the  jury  that,  to  sustain 
a  fine,  all  that  was  necessary  was,  that  the  party  in  possession 
should  have  entered  upon  Che  estate  claiming  the  dominion 
of  it  and  exercising  the  right  to  it  as  his  own.  And  what 
is  this  bnt  saying  in  other  words  that  he  must  have  entered, 
as  Dr.  Winthrop  did,  claiming  ^'sole  and  exclusive  possea- 
sion  ?  "  And  if  a  mere  entry  of  one  person,  with  claim  of 
right  to  exclude  all  other  persons,  be  sufficient  to  sustain  a 
fine,  how  much  more  must  an  entry,  followed  by  an  actual, 
physical  exclusion,  in  the  form  of  a  high  fence  surrounding 
the  premises  on  all  sides,  and  put  up  expressly  as  an  open» 
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public  asaertioQ  of  right,  and  as  a  defiance  to  all  other 
claimants  ? 

According  to  the  old  doctrine  of  fines,  no  man  could  levy 
one,  as  against  strangers,  unless  at  the  time  '^  he  had  some- 
thing'* in  the  premises;  quod  partes  Jinit  nihil  hahaerufU  was 
in  such  case  an  effectual  plea.  (2  Inst.,  523.)  He  must 
have  had,  says  Cbuise,  '*an  estate  of  freehold  in  possession, 
either  by  right  or  by  vrrongf  otherwise  it  might  be  in  the 
power  of  any  two  strangers  to  deprive  a  third  person  of  his 
estate  by  levying  a  fine  of  it."  (6  CV.,  136  ;  4  Comyn^  310.) 
A  rightful  estate  was  not  necessary.  If  it  had  been,  the 
requirement  would  have  involved  the  absurdity  of  a  legal 
proceeding  to  quiet  a  title  already  perfect.  The  object  of 
the  law  was  to  fumiih  a  method  of  quieting  titles  without 
inquiring  into  their  origin.  Deeds  might  be  lost,  or,  if  not 
lost,  the  witnesses  to  their  execution  might  be  dead.  Other 
testimonies,  necessary,  perhaps,  to  establish  a  rightful  title, 
might  become  buried  or  obliterated  in  the  lapse  of  time. 
Mistakes  even  might  have  been  made,  of  either  fact  or  law 
or  both,  and  costly  improvements  erected  under  such  mis- 
takes. The  party,  as  in  the  case  of  Loumdesj  above  cited, 
might  have  claimed  the  fee,  under  the  idea  that  he  was 
entitled  to  it,  because  there  was,  as  he  erroneously  supposed, 
*'no  heir-at-law,  not  because  he  meant  to  oust  him  if  there 
was."  In  such  case,  as  the  court  said,  the  question  was, 
and  it  was  ''simply  a  question  of  fact,"  not  whether  he  had 
a  good  title  as  devisee,  but  ^*  whether  the  devisee  entered 
as  being  absolutely  entitled  to  the  estate  as  owner."  It  was 
the  policy  of  the  law,  after  five  years  undisturbed  adverse 
possession,  with  a  fine,  and,  after  twenty-five  years  without, 
to  deny  to  dormant  parties  the  privilege,  and  to  witnesses, 
jurors  and  judges,  the  annoyance  of  a  legal  strife.  Fines 
were  looked  upon  as  matters  of  public  concern.  It  was  an 
established  maxim  that  the  interest  of  the  commonwealth, 
as  well  as  the  happiness  of  individuals,  required  that  a  finis, 
a  fine,  an  end,  should  be  put  to  lawsuits ;  ta  su  finis  Uiitmh 
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Jinem  imponere  IkUms.  The  quiet  of  titles  and  the  consequent 
improvements  on  real  estate  were  of  more  importance  than 
the  abstract  legal  right.  Lawmakers  and  judges  also  saw 
that  if  titles,  in  all  cases,  without  regard  to  time,  were  to  be 
traced  back  to  their  original  source,  few,  perhaps  not  even 
that  of  the  De  Lanceys,  would  escape  the  charge  of  *' dis- 
seizin by  wrong." 

The  statute  of  fines  was  a  short  statute  of  limitations ;  but 
although  short  it  was  not  arbitrary.  Unlike  the  present 
law,  it  was  not  content  with  a  mere  adverse  possession. 
While  it  abbreviated  the  slumber  it  increased  the  solemnity 
and  frequency  of  the  warning.  .  The  case  now  before  us,  if 
the  counsel  learned  in  the  law  were  right  in  their  advice, 
illustrates  these  requirements.  First,  a  special  act  of  the 
legislature  was  procured  in  1816.  Next,  a  solemn  partition 
in  the  following  year  took  place  by  the  commissioners  desig- 
nated in  the  act,  succeeded  immediately  by  a  deed  duly 
recorded  in  a  public  office,  from  the  commissioners  to  the 
aunt  of  Dr.  Winthrop,  covering  the  precise  lots  now  in  con- 
troversy. Then  the  aunt,  and  her  nephew  after  her,  from 
year  to  year  (others  did  not),  paid  the  taxes  and  assessments 
imposed  by  the  state  and  by  the  city.  Next,  the  Doctor,  as 
already  stated,  erected  a  fence  around  the  entire  premises 
— a  high,  substantial,  board  fence.  A  deed  of  feofiSuent, 
prepared  no  doubt  after  the  most  approved  pattern,  from 
Winthrop  to  Jones,  and  another  back  again  from  Jones  to 
Winthrop,  were  duly  executed.  The  parties,  with  a  retinue 
of  witnesses,  then  proceeded  in  solemn  array  to  the  disputed 
territory,  where  the  deeds  were  successively  read  aloud  on 
the  landi  and  livery  of  seizin  made  by  handing  from  and  to 
each  party,  respectively,  a  twig,  clod  of  earUi  and  stone, 
**  all  picked  up,"  as  the  witness  says,  "  from  the  lot  in  ques- 
tion ;"  it  being  first  ascertained  by  careful  observation,  that 
,"no  one  was  within  the  inclosure." 

Having  thus  established,  in  due  form  of  law,  a  seizin  in 
fee,  whether  by  right  or  by  wrong  is  immaterial,  the  next 
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Bale  was  not  perfected  the  premises  would  be  again  put  up 
and  sold.  ^Afterwards,  under  an  agreement  between  John- 
son and  the  plaintiff,  Johnson  paid  the  amount  of  the  mort- 
g^e,  interest  and  costs,  less  the  amount  of  the  defendants' 
note  and  interest,  and  gave  to  the  plaintiff  his  note  for  a 
sum  equal  to  the  amount  of  the  defendants'  note,  to  be  held 
as  collateral  security  for  the  payment  of  the  defendants' 
note  and  interest,  and  to  be  returned  to  hin^  if  that  note 
should  be  paid  or  collected.  In  January,  1864,  the  appeal 
from  the  order  striking  out  the  answer  was  decided,  and  the 
order  affirmed.  On  the  30th  of  March,  1854,  papers  with 
notice  of  motion  to  set  aside  the  judgment  were  served. 
The  motion  was  heard  at  a  special  term  held  by  Justice 
Habbis,  at  Syracuse,  in  June,  1854,  and  denied.  On 
appeal  to  the  general  term  im  the  fifth  district,  the  order  at 
special  term  was  reversed,  and  the  judgment  on  the  action 
was  vacated  and  set  aside.  The  plaintiff  appealed  to  this 
court. 

Henry  R.  Setdm,  for  the  appellant. 

John  L.  Newcambf^Sor  the  respondent. 

Strong,  J.  The  order  appealed  from  reverses  the  order 
at  a  special  term  of  the  Supreme  Court,  denying  a  motion  to 
vacate  the  judgment  of  that  court  in  the  action,  and  sets  aside 
the  judgment.  It  is  apparent,  from  the  case  on  the  appeal, 
that  the  ground  of  the  order  appealed  firom  was,  that  the 
note  on  which  this  action  was  brought  was  collateral  to  the 
mortgage  mentioned  in  the  case,  and  that  intermediate  the 
striking  out  of  the  answer  of  the  defendant  and  the  judg- 
ment, the  note  became  satisfied  by  the  sale  of  the  mortgaged 
premises  under  the  mortgage.  The  order  is  a  decision  that 
the  plaintiff  was  not,  after  the  sale,  entitled  to  a  judgment; 
that,  upon  the  merits  of  the  case,  as  they  then  existed,  the 
plaintiff  had  not  a  cause  of  action  and  virtually  directs  a 
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perpetual  stay  of  all  further  proceedings  in  the  action.  It 
is,  therefore,  an  order  affecting  a  substantial  right,  made  in 
the  action,  which  determines  the  action  and  prevents  a  judg- 
ment therein ;  and  we  think  it  belongs  to  a  class  of  orders 
specified  in  section  eleven  of  the  code,  from  which  an  appeal 
to  this  court  will  lie.  That  section  {subd.  2)  authorizes  a 
review  by  this  court,  upon  appeal,  of  '^  an  order  affecting  a 
substantial  right  made  in  such  action,  when  such  order  in 
ettect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken."  An  order  deciding  the 
merits  of  the  action,  and  preventing  a  judgment  in  that 
action,  we  think  is  such  an  order.  Since  tliis  appeal  was 
brought,  section  eleven  of  the  Code  has  been  amended,  but 
not  in  respect  to  that  part  of  it  above  stated. 

Upon  the  merits,  we  think  the  order  under  review  is 
erroneous.  The  mortgage  was  executed  by  Stephen  D. 
Dillaye  to  Freeman  M.  Edson,  who  assigned  it  to  the  plain- 
tiff. Subsequently,  the  mortgagor  sold  and  conveyed  the 
mortgaged  premises  to  John  H.  Johnson,  the  deed  contain- 
ing a  covenant  of  warranty.  Still  later,  the  defendants 
executed  to  the  plaintiff  the  note  which  is  the  subject  of  the 
action,  as  collateral  to  the  mortgage.  It  is  not  stated  in  the 
case  whether  Henry  A.  and  Frederick  C.  Dillaye  were,  as 
between  them  and  Stephen  D.  Dillaye,  principals  in  the 
note,  or  were  sureties  of  the  latter.  In  the  absence  of  any 
allegation  or  statement  in  the  case  to  the  contrary,  it  must 
be  assumed  that  all  the  makers  were,  in  respect  to  each 
other,  principals.  Upon  these  facts,  Johnson,  on  payment 
by  him  of  the  mortgage  debt,  would  have  been  equitably 
entitled  to  be  subrogated  to  the  right  of  ^he  plaintiff  to  the 
note,  on  the  principle  that  a  surety,  paying  the  debt,  is 
entitled  in  equity  to  all  collateral  securities  held  by  the 
creditor.  By  the  covenant  in  his  deed,  Johnson  was  yidem- 
nified  against  the  mortgage  debt ;  the  land,  as  between  him 
and  his  grantor,  being  mere  security  for  the  payment  of  the 
debt ;  and  the  grantor,  with  the  securities  given  by  him  to 

Smith.— Vol.  IH.  21 


172  CASES  IN  THB  COTJRT  OF  APPEALa 

McGregor  v.  Comstock. 

to  enable  the  party  on  whose  behalf  he  acted  to  levy  a  fine 
.on  the  same  day  on  which  the  entry  took  place,  it  appearing 
that  the  party  had  afterwards  received  rent,  thus  showing 
that  he  continued  in  possession. 

That  the  case  before  us  was  not  one  of  an  instantaneous 
entry,  where  the  premises  were  afterwards  left  in  the  pos* 
session  of  parties  claiming  adversely  to  Winthrop,  or  were 
even  left  vacant,  is  obvious  from  tiie  fact  that  they  were 
leased  for  three  years  by  Winthrop  to  Stivers  in  1828,  the 
year  following  that  on  which  the  fine  was  levied.  In  1880, 
they  were  leased  to  the  same  person  for  twenty-one  years, 
and  it  was  admitted  that  Winthrop  and  those  claiming  under 
him  had  received  the  rent  under  these  leases  from  the  com- 
mencement of  the  first  of  them.  A  mere  wrongful  entry 
upon  a  vacant  possession  is  not  a  disseizin  which  will  enable 
the  wrong  doer  to  levy  a  fine.  There  must  be  an  act  equivar 
lent  to  an  actual  ouster  or  expulsion  of  the  first  owner. 
The  execution  of  a  common  law  conveyance  with  livery  of 
seizin  is  regarded  as  such  an  act.  ( Varick  v.  Jadaafif  2  Wend.^ 
166,  203.) 

I  am  of  opinion,  therfore,  that  this  fine  and  non-claim 
has  the  effect  attributed  to  fines  by  the  statute,  to  wit,  "that 
it  concludeth  not  only  such  as  be  parties  and  privies  thereto 
and  their  heirs,  but  all  other  people  of  the  world,  being  of 
full  age,  &c.,  if  they  make  not  their  entry  and  bring  their 
action  within  five  years  after  the  fine  levied."  (1  R.  L., 
1813,  p.  358,  ^  1.)  The  judge  charged  the  jury  that  the 
facts  proved,  including  the  fact  of  inclosure,  would  establish 
the  validity  of  the  fine  and  entitle  the  defendants  to  a  ver* 
diet.  This  was  correct,  upon  the  principles  which  I  have 
mentioned.  But  he  was  asked-  by  the  plaintiffs'  counsel  to 
charge  that  if  the  premises  had  remained  vacant  until  Win- 
throp was  about  to  begin  proceedings  to  levy  the  fine,  and  he 
had  then  inclosed  the  same  in  order  to  levy  the  fine,  he  had 
not  such  an  estate  as  would  authorize  him  to  levy  it.  The 
judge  declined  so  to  charge  and  the  plaintifis*  counsel  ex- 
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cepted.  The  request  was  suggested  by  the  testimouy  of 
one  of  the  witnesses,  who  stated  that  the  inclosure  was 
made  by  Mr.  Winthrop,  under  the  legal  direction  of  Mr. 
Jay,  the  counsel  under  whose  advice  the  fine  was  levied, 
who  wished  Winthrop  to  inclose  the  lots  to  comply  with 
the  common  law  requisition  to  enable  a  fine  to  be  levied. 
I  do  not  think  this  qualified  injuriously  the  efiect  of  the 
inclosure  and  the  taking  of  actual  possession.  The  property 
had  up  to  that  time  lain  vacant,  and  Winthrop,  claiming  to 
be  the  owner,  wished  to  do  an  act  which  would  establish 
his  title  and  cut  off  any  outstanding  claim  which  might 
exist.  This,  we  have  seen,  the  law,  as  it  then  stood,  would 
allow  him  to  do ;  but  it  required  the  formality  of  entry 
upon  the  vacant  possession  by  a  notorious  act,  and  the 
continuance  of  such  possession.  This  was  done  by  his  con- 
struction of  the  fence  and  making  a  feoffment  with  livery. 
The  acts  were  none  the  less  valid,  from  having  been  done 
under  the  advice  of  counsel. 
The  judgment  should  be  affirmed. 

Pbatt,  J.,  dissented ;  Comstock  and  Ssldbn,  Js.,  expressed 
no  opinion. 

Judgment  affirmed. 


Smith  v.  Brabt. 


When,  in  a  contract  for  the  erection  of  a  building  npon  the  land  of  another, 
l^ggmmance  is  to  precede  payment  and  is  the  condition  thereof,  the  builder 
haying  substantially  fUled  to  perform  on  his  part,  can  recorer  nothing 
for  his  labor  and  materials,  notwithstanding  the  owner  has  chosen  to  oc- 
cupy and  enjoy  the  erection. 

Mere  occupation  of  a  building,  in  such  case,  is  not  a  waiver  of  strict  perform- 
ance; but  the  question  of  waiver  is  one  of  intention  depending  on  aU  the 
drcnniBtances,  of  which  occupancy  may  bn  one. 
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A  party  i>  entitled  to  retain,  without  compensation,  the  benefits  of  a  partial 
performanoe,  where  from  the  nature  of  the  contract,  he  must  receive  such 
benefits  in  adyance  of  a  full  performance,  and  is  by  the  contract  under  no 
obligation  to  pay  until  the  performanoe  is  complete. 

Appeal  from  the  Supreme  Court;  The  complaint  was 
for  work  done  and  materials  furnished  upon  the  land  of  the 
defendant,  at  his  request,  to  the  value  of  $2295.  60.  The 
answer  averred  that  the  work  done  and  materials  furnished, 
with  the  exception  of  $295.60  charged  for  extra  work  and 
materials,  were  furnished  and  done  under  two  agreements 
therefor,  executed  by  the  parties  under  seal.  These  were 
set  out  in  the  answer.  By  them  the  plaintiff  agreed  with 
the  defendant  to  furnish  materials  and  construct  for  him  and 
upon  his  land,  three  cottages  with  out-houses  and  fences. 
The  work  was  to  be  done  in  accordance  vnth  certain  plans 
and  specifications,  except  when  otherwise  provided.  It  was 
to  be  done  in  the  best  and  most  workmanlike  manner,  and 
to  the  entire  satisfaction  of  certain  architects  who  were 
named  in  the  contract.  It  was  further  prodded  that  in  case 
of  any  extras  or  omissions  in  the  work,  the  question  between 
the  parties  in  relation  thereto  should  be  submitted  to  the 
same  architects,  and  their  decision  should  be  final  and  con- 
clusive in  the  matter. 

For  this  work,  which  was  to  be  completed  before  May  1, 
1861,  the  defendant  agreed  to  pay  the  plaintiff  the  sum  of 
$4900,  of  which  a  part  was  to  be  paid  from  time  to  time,  as 
the  work  progressed,  and  the  balance  ^^when  all  the  work 
should  he  completed  nnd  certified  by  the  architects  to  that  ^ectJ^ 

The  answer  averred  that  the  plaintiff  had  not  performed 
the  covenants  on  his  part ;  that  the  work  was  not  done  in 
the  most  workmanlike  manner,  nor  to  the  sfttisfaction  jjf  the 
\  architects ;  that  the  materials  furnished  were  of  imerior 
quality  ;  that  the  plaintiff  never  procured  the  certificate  6f 
the  architects,  or  either  of  them,  that  the  cottages,  or  either 
of  them,  were  completed ;  that,  in  respect  to  the  extra  work 
and  materials,  the  defendant  had,  before  the  commencement 
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of  the  action,  disputed  the  plaintiff's  charges  and  had  offered 
to  submit  the  same  to  the  architects  as  provided  by  the 
agreements,  and  the  plaintiff  had  refused  to  submit  them. 

The  plaintiff,  in  his  reply,  admitted  that  he  had  never 
procured  any  certificate  of  the  architects,  *^m  consequence 
,  of  the  unreasonableness  and  frivolous  objections  of  the  said 
architects,  or  one  of  them,  in  refusing  to  give  any  certificate." 
He  further  admitted  that  the  work  and  materials,  except 
as  to  the  extra  labor  and  materials,  were  performed  under 
the  contract  set  up  in  the  answer. 

The  trial  was  before  a  referee  who  founcHhat  there  were 
omissions  and  deficiencies  in  the  work  and  materials  which 
the  contracts  required  to  be  done  !md  furnished  by  the  plain- 
tiff, and  that  the  loss  to  the  defendant  thereby  amounted  to 
$212.57 ;  that  the  plaintiff  had  done  and  furnished  extra 
work  and  materials  to  the  value  of  $295,  and  that  the  defend- 
ant, sometime  in  the  month  dyf^une,  1851,  took  possession 
of  the  three  cottages,  witboT^  objection  at  the  time,  and 
appropriated  the  same  to  his  own  use.  He  reported  that, 
after  making  the  proper  allowances  and  deductions  to  the 
parties  respectively,  the  plaintiff  was  entitled  to  judgment 
for  $1934.43.  The  questions  of  evidence  which  arose  upon 
the  trial,  and  the  manner  in  which  they  were  disposed  of, 
sufficiently  appear  in  the  following  opinions.  The  judgment 
entered  upon  the  report  of  the  referee  was,  on  appeal, 
affirmed  by  the  Supreme  Court,  at  general  term  in  the  second 
district,  and  the  defendant  appealed  to  this  court* 

Nichoku  HUlf  for  the  appellant. 

WesseU  S.  Smithy  for  the  respondent. 

Harris,  J.  Assuming  that  the  contracts  had  been  so  far 
performed  ^  to  justify  the  plaintiff  in  treating  them  as  sub- 
stantially executed,  as  I  am  inclined  to  think  they  were,  yet 
the  final  payment  for  the  work  was  to  be  made  when  it  was 
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completed  and  a  certificate  of  the  architects  to  that  effect 
obtained.  The  parlies  have  seen  fit  to  make  the  production 
of  such  a  certificate  a  condition  precedent  to  the  payment. 
The  plaintiff  is  as  much  bound  by  this  part  of  his  contract  as 
any  other.  It  is  not  enough  for  him  to  bring  his  action  and 
say  that  he  has  completed  the  work  which  he  undertook  to  ^ 
do.  He  has  agreed  that  the  architects  named  should  decide 
whether  the  work  is  completed  or  not.  He  cannot  now 
withdraw  the  decision  of  this  question  from  them  and  refer 
i  it  to  the  determination  of  a  legal  tribunal.  {Butler  v.  Tucker^ 
2fi:  Wend.j  447|  and  cases  there  cited.) 

^  Had  it  been  shown  by  the  plaintiff  that  he  had  made 

/ilapplication  to  the  archited;s  for  the  requisite  certificate,  and 

jthat  they  had  obstinately  and  unreas^ably  refused  to  cer- 

[  tify,  it  might  have  been  proper,  perhaps,  for  the  plaintiff  to 

^  establish  his  right  to  recover  by  other  evidence.    An  opinion 

to  this  effect  is  expressed  ^%^  McLean,  J.,  in   The  United 

States  V.  Robesm  ( 9  Peters j  31*9).    However  this  may  be,  it 

IB  not  pretended  in  this  case  that  the  plaintiff  ever  made  an 

effort  to  procure  the  certificate.     The  referee  merely  finds 

the  fact  that  <Uhe  architects  had  not  given  certificates  that 

tbe  work  was  all  done  and  finished." 

The  referee  has  found  that  the  defendant  took  postession 
of  the  cottages  and  Appendages,  without  objection  at  the 
time,  and  appropriated  the  same  to  his  own  use,  and  it  is 
insisted  that,  if  the  production  of  the  architects'  certificate 
was  a  condition  precedent  to  the  right  of  the  plaintiff  to 
bring  his  action  for  the  balance  due  upon  the  contracts,  yet 
the  defendant  has  waived  this  condition  by  accepting  the 
work  without  objection ;  but  it  is  a  sufficient  answer  to  this 
position  to  say  that,  whether  or  not  the  performance  of  the 
condition  in  question  was  waived  was  a  question  of  fact  to 
be  determined  by  the  referee  from  the  evidence  before  him, 
and  no  such  fact  has  been  found  by  him.  (  Vandfrhilt  v.  The 
Eagle  Iron  Works,  2^  Wend.,  666.) 
Thus  far  I  have  considered    the  case  with  reference 
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to  thefinal^  certificate  of  the  architects,  but  the  j>rovi-  ji 
sion  in  the  contracts  which  requires  all  questions  relating  i* 
to  extra  work  and  omissions  or  deficiencies  to  be  submit- 
ted to  the  architects,  and  declares  their  decision  to  be  final 
and  conclusive  in  the  premises,  deserves  to  be  noticed. 
.It  is  not  pretended  that  the  plaintiff  ever  offered  to  make 
this  submission  in  relation  to  his  claim  for  extra  work.  The 
referee  has  wholly  disregarded  this  provision,  and  tried  the 
case  as  though  it  was  not  to  be  found  in  the  contracts.  In 
this  I  think  he  erred.  To  avoid  a  protracted  and  expensive 
litigation,  such  as  this  has  proved  to  be,  the  parties  agreed 
that,  in  respect  to  all  disputes  between  them  in  relation  to 
the  work,  the  architects  should  be  the  ultimate  arbiters. 
All  claims  of  the  plaintiff  for  work  not  embraced  in  the 
specification  were  to  be  submitted  to  them,  and  their  judg- 
ment was  to  be  final.  All  claims  of  the  defendant  for 
deductions  or  allowance  on  account  of  the  omission  of  the 
plaintiff  to  perform  the  work  according  to  the  contracts  were 
to  be  determined  in  the  same  manner ;  and  thus,  with  the 
award  of  the  umpires  upon  the  claims  which  the  parties 
mifcht  mutually  make  against  each  other,  and  their  certifi- 
cate showing  the  completion  of  the  work,  all  ground  for 
controversy  would  be  removed.  This  was  the  manifest 
intention  of  the  parties  when  they  made  their  contracts.  It 
was  wholly  overIooked*or  disregarded  on  the  trial. 

I  have  said  enough,  I  think,  to  show  that  the  case  has  ■ 
been  tried  upon  an  erroneous  theory,  and  that  the  judgnient  [ 
should  be  reversed.    And  yet,  in  reference  to  another  trial,  [ 
it  may  not  be  useless  to  notice  one  or  two  decisions  tnade 
by  the  referee  upon  questions  of  evidence,  which  are  deemed 
to  be  erroneous. 

One  of  the  architects  mentioned  in  the  contracts,  and  who 
had  examined  the  work,  had  described  in  his  testimony 
a  great  number  of  defects  and  omissions.  He  was  then 
asked  what  it  would  cost  to  make  the  buildings  conform 
to  the  contracts,  plans  and  specifications.      The  question 
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was  objected  to,  and  the  objection  sustained.  I  think  the 
witness  should  have  been  allowed  to  answer  the  question. 
I t^wasjU^gitimate  rv^i*"  0^  smAPrfAJning  thn  damagns  to 
which  the  defendant  was  entitled  by  reason  of  the  failure 
of  tire  plftintiff  to  do  what  he  ^ad^a^reedto  do.  He  had 
agreed  to  consE 


louses  according  tociertain  plans  and  • 
specifications.    Tha  defendant  had  entitled  himself  to  have 
such  houses  constructed,  and  was  not  bound  to^ow  the 
plaintiff  to  Substitute  an3rthing  else  in  their  .place.    Just  sot 
f&  as  the  houses  built  by  the  plaintiff  differed  from  those  hel 
had^jgrftpd  tlLbuild,  just  so  far  the  defendant  had  a  right  to 
havg  them  altered  at  the  expense  of  the  plaintiff.    This  was 
tEe~true  rule  of  damages.    The  defendant  had  a  right  to 
know,  therefore,  from  one  competent  to  speak  on  the  ques- 

y.  SeymonTf  24  Wend^^  60.)  For  the  same  reason  I  think 
the  witness  should  have  been  allowed  to  state  what  in  his 
opinion  was  the  difference  in  value  between  the  cottages  as 
they  were  built  by  the  plaintiff,  and  the  same  cottages  if 
completed  accordidg  to  the  contracts.  There  was  no  pre- 
tence that  he  was  not  qualified  to  testify  upon  such  a 
question. 

The  plaintiff,  against  the  objection  of  the  defendant,  was 
allowed  to  inquire  of  a  witness  whether  the  houses  without 
certain  joists  and  beams,  which  wer&  required  by  the  speci- 
fications but  had  been  omitted  by  the  plaintiff,  were  suffi- 
ciently strong  for  the  character  of  the  buildings.  This 
testimony  should  have  been  excluded.  It  was_entirely 
jgamatgriaL^hether  thehouses^^as^^onst^^ 
dently  stropfi;  or^lJoiT  Th^^pfrndnnt  had  a  jjght  to 
prescnheL-thejnanner  in  which  he  would Jhaye  the  houses 
constructed.    He'^EadlqgeeJ-Jol^a^^  his  price 

fof^BOConstructi^^  It  did  not  lie  with  him  to  siay 

that  another  mode  of  construction  would^o  just  as  welL 


TliiTadmission  of  suchtestimony  tends  to  showtKaJ^the 
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referee  misapprehended  the  principles  of  law  applicable  to 
the  case. 

For  all  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Supreme  Court  should  be  reversed,  and  a  new  trial 
granted  with  costo  to  abide  the  event. 

Seldek,  Denio,  Roosevelt  and  Pbatt,  Js.,  concurred  in 
this  opinion. 

CoHSTOCK,  J.  It  is  easy  to  understand,  from  all  that  took 
place  on  the  trial,  that  the  defendant  intended  to  object  to 
any  recovery  against  him  for  work  done  or  materials  fur- 
nished under  the  special  contracts,  on  the  ground  that  those 
contracts  had  not  been  performed  by  the  plaintiff.  But  he 
appears  to  have  been  somewhat  unfortunate  in  presenting 
that  objection  at  such  a  time  and  in  such  a  manner  as  to  lay 
the  foundation  for  a  review  in  this  court  of  the  decisions 
made  against  him.  The  question  intended  to  be  raised  was 
first  suggested  at  the  opening  of  the  trial,  when,  as  the  case 
states :  "  The  defendant's  counsel  objected  to  any  evidence 
in  relation  to  work  done  on  the  houses  required  by  the  con- 
tracts, inasmuch  as  it  appeared  by  the  pleadings  that  it  was 
done  under  covenants  and  no  peifomumce  shown,  the  defend- 
ant's counsel  insisting  that  the  action  was  in  fact  on  the 
covenant,  a  strict  performance  of  which  was  required  by 
law."  I  do  not  see  how  such  an  objection  could  avail  any- 
thing at  that  time ;  for,  until  the  evidence  was  given,  it 
could  not  appear  whether  the  contract  had  been  performed 
or  not.    The  evidence  was  therefore  properly  received* 

The  referee,  in  making  his  report,  which  is  referred  to  in 
the  case  and  may  therefore  be  considered  as  a  part  of  it, 
finds  as  facts  that  the 'work  (except  as  to  the  $295)  was 
done  under  the  special  contracts ;  that  there  were  **  some 
omissions  and  deficiencies  in  the  work  and  materials  which 
the  contract  required  to  be  done  by  the  plaintiff,  the  value 
of  which,  or,  in  other  words,  thet.  loss  to  the  defendant 


180  CASES  IN  THE  CX)URT  OF  APPEALS. 

Smith  V.  Brady. 

thereby,'*  amounted  to  $212.57.  He  also  foimd  that  the 
defendaDt  **  took  possession  '*  of  the  three  cottages  thus  built 
for  him  *^  laithdut  objection  at  the  ttme^  and  appropricOed  the  same 
to  his  own  use.^*  Upon  these  facts,  the  referee  held  as  a  con- 
clusion of  law  that  the  plaintiff  was  entitled  to  recover  for 
the  work  done  and  materials  furnished  under  the  con- 
tracts, at  the  stipulated  prices,  after  deducting  the  defend- 
unt's  damages,  on  account  of  the  omissions  and  defects  before 
stated.  The  particulars  in  which  the  referee  found  the 
contracts  not  performed  are  not  stated  in  his  report,  but  ' 
i}^j  ni^nU  nM  j^^y?  becu  SO  unimportaut  that  the  law  will 
rejhse  to  notice  them,  because,  in  the  same  report  thejgalue 
of  Jhose  parti  All  iftTg  \ti  i|«certained  to  be  over  $200.  Nor  is 
it  found  that  the  plaintiff  intended  to  perform  his  contract. 

/For  aught  that  appears,  the  omissions  and  defects  were 
intentional  and  willful,  and,  in  the  absence  of  all  explana- 
tion, the  presumption  is  that  they  were  so. 

If,  therefore,  the  defendant  had  excepted  to  the  legal 
conclusion  of  the  referee  upon  the  facts  found  by  him,  that 
exception  would  have  presented  with  great  distinctness  the 
questions  upon  which  the  defence  was  no  doubt  intended 
principally  to  turn.  But  no  such  exception  appears  to  have 
been  taken,  and  it  follows  that  those  questions  are  not  before 
us  for  examination,  unless  we  can  see  that  they  were  involved 
in  some  ruling  of  the  referee  during  the  trial  which  has  not 
yet  been  noticed. 

It  was  one  of  the  specifications  of  the  contract  that  the 
** nailing  joists''  in  the  frames  of  the  cottages  were  to  be 
twelve  inches  apart,  measuring  from  centre  to  centre.  The 
defendant's  evidence  tended  to  show  that  these  joists  were 
in  fact  placed  sixteen  inches  apart ;  that,  in  consequence  of 
this  departure  from  the  specification,  the  number  of  joists 
]  used  in  all  the  buildings  was  less  by  about  two  hundred  than 
the  contract  called  for ;  that  this  defect  in  the  work  affected 
the  value,  strength  and  substantial  character  of  the  build- 
ings.   It  appeared,  also,  that  there  was  a  similar  breach  of 
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contract  in  respect  to  the  distances  between  the  beams  in  the 
third  floor  of  the  houses,  being  in  fistct  twenty-four  inches 
apart,  while  the  contract  allowed  only  sixteen*  To  meet 
the  defence  so  far  as  it  depended  on  these  particular  depart- 
ures froin  the  contract,  the  plaintiff  was  allowed  to  call  other 
mechanics  and  ask  them  as  follows :  *'  Are  the  houses  with- 
out these  deficient  joists  and  beams,  sufficiently  strong  for 
the  character  of  the  buildings  V*  The  evidence  was  objected 
to  on  the  part  of  the  defendant,  but  the  objection  was  over- 
•  ruled,  the  plaintiff^s  counsel  stating  that  the  object  of  the 
inquiry  was  to  ascertain  what  damages,  if  any,  should  be 
allowed  by  reason  of  this  deficiency  in  the  work.  This 
ruling  of  the  referee  was  duly  excepted  to ;  and  the  evidence 
being  given  tended  to  show  that  the  houses  were  sufficiently 
strong,  that  the  joists  and  beams  were  placed  at  distances 
customary  in  that  neighborhood,  and  that  the  defendant 
really  was  not  injured  at  all  by  this  violation  of  the  con- 
tract. The  question  now  to  be  determined  is  whether  this 
evidence  was  proper;  and  this  will,  I  think,  involve  the 
inquiry  whether  the  plaintiff,  having  failed  in  substantially 
performing  the  contract,  was  entitled  to  recover  for  his 
work  and  materials,  making  to  the  defendant  an  allowance 
for  the  breaches,  to  be  adjusted  according  to  some  principle 
of  equity.  The  violation  of  the  contract  in  several  particu- 
lars had  already  appeared  when  this  ruling  was  made. 
Indeed,  the  evidence  itself,  so  offered,  objected  to  and 
received,  assumed  that  the  contract  had  been  departed  from 
in  respect  to  a  specification  about  which  it  was  impossible 
to  eiT  innocently.  In  avowing  the  object  for  which  it  was 
offered,  the  plaintiff  necessarily  assumed  that  a  breach  of  the 
contract,  instead  of  being  fatal  to  a  recovery,  was  the  sub- 
ject of  equitable  compensation  merely;  and  in  receiving 
such  evidence  the  reference  must  have  sustained  that  assump- 
tion. The  defendant  having  chosen  to  require,  in  the  plain 
letter  of  the  contract,  that  there  should  be  in  each  building 
a  certain  number  of  joists  and  beams  placed  at  certain  dis- 
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tances  from  each  other,  the  plaintiff  had  no  right  to  substi- 
tute another  plan  for  this  part  of  the  work ;  nor  could  he 
justify  his  willful  departure  from  the  contract  by  the  opinion 
of  other  builders,  or  by  any  custom  whether  local  or  general. 
All  this  is  extremely  evident ;  yet,  if  the  only  consequence 
of  so  violating  a  contract  of  this  kind  is,  that  the  injured 
party  shall  be  compensated  in  damages,  there  was  no  error 
in  receiving  the  evidence.  Upon  the  mere  question  of  com- 
pensation that  evidence  bore  with  entire  directness  and  force. 
We  are  therefore  obliged  to  consider  this  qaftstioTi  nf  law :  m 
in  a  building  contract,  where  performance  is  to  precede  pay- 
ment and  becomes  a  condition  thereof,  can  the  builder,  having 
failed  to  perform  on  his  part,  recover  for  his  work  or  mate- 
rials, making  to  the  other  VBTty^  a  compensatory  allowance 
for  the  wrony^  done  to  him,  it  being  also  a  further  condition 
of  the  question  that  the  employer  chooses  to  occupy  and 
enjoy  the  erection  rather  than  to  remnvfl  qy  rAqnirft  ih^ 
builder  to  remove  it  from  his  premises  ? 

The  right  to  recover  in  such  a  case  has  never  been  referred 
to  any  doctrine  peculiar  to  such  contracts.  On  the  con- 
trary, if  we  look  at  the  adjudged  cases,  we  shall  find  that 
the  right,  whenever  asserted  by  judicial  tribunals,  has  been 
supposed  to  result  from  a  general  doctrine  applicable  as 
well  to  other  contracts.  In  Hayward  v.  Leonard  (7  PtcA., 
181 ),  the  action  was  on  a  conditional  note,  to  be  void  if  the 
plaintiff  failed  to  perform  an  agreement  of  the  same  date, 
by  which  he  undertook  to  build  a  house  for  the  defendant 
of  a  certain  size  and  in  a  specified  manner.  The  defence 
was  that  the  house,  although  built  within  the  time  agreed 
on,  was  not  in  workmanship  and  materials  according  to  the 
contract.  Chief  Justice  Parker  said :  <<  The  point  in  con- 
troversy seems  to  be  this:  whether,  where  a  party  has 
entered  into  a  special  contract  to  perform  work  for  another 
and  to  furnish  materials,  and  the  work  is  done  and  the  mate- 
rials furnished,  but  not  in  the  manner  stipulated  for  in  the 
contract,  so  that  he  cannot  recover  the  price  agreed  by 
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action  on  that  contract,  yet,  neyerthelea|,  the  work  and 
materials  are  of  aome  value  and  benefit  to  the  other  contract- 
ing party,  he  may  recover  on  a  quantum  meruU  for  the  labor, 
and  on  tL quantum  valebant  for  the  materiaU."  He  adds: 
^*  We  think  the  weight  of  modem  authority  is  in  £ftvor  of 
the  action,  and  that,  upon  the  whole,  it  is  conformable  to 
justice  that  the  party  who  has  the  possession  and  enjoy- 
ment of  the  labor  and  materials  of  another  shall  be  held  to 
pay  for  them,  so  as  in  all  events  he  shall  lose  nothing  by  the 
breach  of  the  contract."  In  that  case,  there  were  some 
special  facts,  but  the  decision  seemed  to  turn  essentially  on 
the  general  principle  suggested  in  the  remarks  quoted,  and 
the  principle  was  more  emphatically  approved  by  the  same 
court  in  the  subsequent  case  of  Smith  v*  The  Fint  Cangregor 
turned  Meeting  House  in  Lowell  (8  Ptci.,  178  ),  which  was  also 
upon  a  building  contract. 

It  will  be  convenient  next  to  cite  a  case  directly  opposed 
which  arose  in  the  English  Common  Pleas,  and  was  tried 
before  Sir  James  Mansfield.  {Ellis  v.  Hamlin^  3  Taunt.^ 
52.)  The  action  was  by  a  builder  against  his  employer. 
The  defence  was,  and  the  evidence  supported  it,  that  the 
plaintiff  had  omitted  to  put  into  the  building  certain  joists 
and  other  materials.  The  plaintiff  failing  to  prove  perform- 
ance of  the  special  agreement  resorted  to  a  general  count 
for  work,  labor  and  materials,  claiming  that  the  defendant 
having  the  benefit  of  the  houses,  was  bound  at  least  to 
pay  for  them  according  to  their  value.  But  Chief  Justice 
Mansfield  repudiated  that  doctrine.  He  said:  <<The 
defendant  agreed  to  have  a  building  of  such  and  such 
dimensions.  Is  he  to  have  his  ground  covered  with  build- 
ings of  no  use,  which  he  would  be  glad  to  see  removed,  and 
IB  he  to  be  forced  to  pay  for  them  besides  ?  It  is  said  he 
has  the  benefit  of  the  houses,  and  therefore  the  plaintiff  is 
entitled  to  recover  on  a  quantum  valebant.  To  be  sure  it  is 
hard  that  he  should  build  houses  and  not  be  paid  for  them ; 
but  the  difficulty  is  to  know  where  to  draw  the  line,  for  if 
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the  defendant  is  obliged  to  pay  for  one  deviation  from  his  con- 
tract he  may  equally  be  obliged  to  pay  for  anything  how 
far  soever  distant  from  what  the  contract  stipulated  for." 
The  plaintifi  was  accordingly  nonsuited;  and  as  the  reporter 
states,  the  case  was  never  moved  again. 

The  two  cases  in  Massachusetts  above  cited,  and  the  one 
before  Sir  James  Mansfield,  were  referred  to  in  Britttm  v. 
Turner  {6  N.  A.,  481  )•  That  was  a  very  elaborately  con- 
sidered case.  The  plaintiff  had  agreed  to  work  for  the 
defendant  for  one  year,  and  the  defendant  was  to  pay  for 
that  labor  one  hundred  and  twenty  dollars.  The  plaintiff 
abandoned  his  con^iract  without  cause  before  the  year  was 
out.  It  was^  ney6r|j|ieless  held  that  he  could  recover  as 
much  as  the  labor-  was  reasonably  worth,  there  being  no 
evidence  of  any  special  damages  sustained  by  the  defendant 
in  consequence  of  the  non-performance  of  the  contract. 
The  two  cases  in  Massachusetts  were  cited  with  approbation 
by  the  court,  while  that  before  Chief  Justice  Mansfield 
was  necessarily  disapproved.  In  referring  to  that  class  of 
cases  arising  on  building  contracts,  it  was  observed  that  such 
cases  could  not  be  distinguished  from  the  one  then  under 
consideration  *' unless  it  be  in  the  circumstance  that  when 
a  party  has  contracted  to  furnish  materials  and  do  certain 
labor,  as  to  build  a  house  in  a  specified  manner,  if  it  is  not 
done  according  to  the  contract  the  party  for  whom  it  is 
built  may  refuse  to  receive  it,  elect  to  take  no  benefit 
from  what  has  been  performed,  and  therefore  if  he  does 
receive  it  he  shall  be  bound  to  pay  the  value,  whereas  in  a 
contract  for  labor  merely,  from  day  to  day,  the  party  is  con- 
tinually receiving  the  benefit  of  the  contract  under  an 
expectation  that  it  will  be  fulfilled,  and  cannot  upon  the 
breach  of  it  have  an  election  to  refuse  to  receive  what  has 
been  done,  and  thus  discharge  himself  from  payment.'* 
*<  But  we  think,"  the  court  proceeded  to  say,  ^*  this  diffe- 
rence in  the  nature  of  the  contracts  does  not  justify  the 
application  of  a  different  rule  in  relation  to^m."    "  There 
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was  just  as  much  reason,"  it  was  added,  **  why  the  employer 
should  pay  the  reasonable  worth  of  what  has  been  done  for 
his  benefit  as  there  is  when  he  enters  and  occupies  the  house 
which  has  been  built  for  him  but  not  according  to  the  stipu- 
lations of  the  contract,  and  which  he  perhaps  enters,  not 
because  he  is  satisfied  with  what  has  been  done,  but  because 
circumstances  compel  him  to  accept  it  such  as  it  is,  that  he 
should  pay  for  the  value  of  the  house."  There  are  few 
cases  to  be  found  in  the  books  more  consistently  reasoned 
than  this  one  in  the  Supreme  Court  of  New  Hampshire, 
although  the  decision  stands  directly  opposed  toJhe  settled 
law  of  this  state.    I  have  referred  to  ^ 

chusetts  cases,  somewhat  at  large,  in  < 
supposed  liability  of  a  person  who  ei 
building  erected  on  his  ground  to  pay 
the  latter  failed  in  performing  his  cont 
referred  to  the  general  doctrine  that 
retained  under  a  contract  must  be  paid  fof^Mki^^iSK^  to 
the  conditions  of  the  contract  itself.  I  am  confident  that 
no  case  can  be  found  in  which  the  building  contractor^  right 
to  recover  has  been  maintained  on  the  ground  that  the 
owner  by  the  mere  possession  and  occupancy  of  the  build- 
ing has  waived  the  condition  of  performance. 

The  true  inquiry  then  is,  whether  there  is  in  the  law  of 
contracts  in  general  any  such  doctrine  as  that  upon  which 
the  cases  referred  to  in  New  Hampshire  and  Massachusetts 
were  determined.  To  those  cases  others  might  be  added 
proceeding  essentially  on  the  same  ground ;  yet  the  rule,  I 
think,  is  quite  well  settled  the  other  way.  It  is  certainly 
so  in  this  state.  ( McMillan  v.  Vanderlip^  12  JoAn.,  166 ; 
Thorpe  v.  WkUe^  13  td.^  53 ;  Jenning$  v.  Campf  id.^  94 ; 
Champlin  v.  Rowleyj  13  Wend^j  258 ;  S.  Cm  erroTj  18  icL, 
187 ;  Paige  v.  Ou,  6  Denioy  406;  Pike  v.  Bvtler^  4  Cam$t.. 
360 ;  PuUman  v.  Comir^f  5  Sdd.^  93.)  Among  these  cases, 
Champlin  v.  Rowley  may  be  referred  to  as  a  decisive  deter- 
mination of  the  question.    The  action  was  to  recover  the 
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price  of  bay  sold  and  delivered.  The  plaintiff  had  agreed 
to  deliver  to  the  defendant  one  hundred  tons  of  pressed  hay 
between  the  date  of  the  contract  and  the  close  of  navigation 
on  the  Hudson  river,  $100  to  be  paid  in  advance  and  the 
residue  when  the  whole  should  be  delivered.  About  fifty 
tons  were  delivered  before  the  navigation  closed,  when  the 
further  delivery  was  interrupted.  The  defendant  sold  or 
used  the  quantity  which  he  received  under  the  contract. 
The  $100  due  in  advance  having  been  paid,  it  was  held  by 
the  Supreme  Court  that  entire  performance  was  the  condi- 
tion of  any  further  payment,  and  therefore  that  the  plaintiff 
could  not  recover.  The  case  was  very  carefully  considered, 
on  error,  in  the  court  of  last  resort,  where  the  judgment  was 
affirmed.  The  case  cited  in  the  Supreme  Court  of  New 
Hampshire  was  referred  to,  and  that,  as  well  as  the  class  of 
cases  to  which  it  belongs,  were  expressly  overruled.  Indeed, 
in  this  state  the  sanctity  of  contracts,  in  this  respect  at  least, 
has  been  steadily  maintained,  and  no  encouragement  has 
ever  been  given  to  that  loose  and  dangerous  doctrine  which 
allows  a  person  to  violate  his  most  solemn  engagements  and 
then  to  draw  the  injured  party  into  a  controversy  concerning 
the  amount  and  vtdue  of  the  benefits  received. 

I  think  the  principles  which  have  with  us  been  so  uni- 
formly asserted  should  have  a  peculiar  application  in  con- 
tracts like  the  one  under  consideration.  I  suppose  it  will 
be  conceded  that  every  one  has  a  right,  to  build  his  house, 
his  cottage  or  his  store  after  such  a  model  and  in  such  style 
as  shall  best  accord  with  his  notions  of  utility  or  be  most 
agreeable  to  his  fancy.  The  specifications  of  the  contract 
become  the  law  between  the  parties  until  voluntarily 
changed.  If  the  owner  prefers  a  plain  and  simple  Doric 
column,  and  has  so  provided  in  the  agreement,  the  contractor 
has  no  right  to  put  in  its  place  the  more  costly  and  elegant 
Corinthian.  If  the  owner,  having  regard  to  strength  and 
durability,  has  contracted  for  walls  of  specified  materials 
to  be  laid  in  a  particular  manner,  or  for  a  given  number  of 


ALBANY,  MABCH,  1868.  187 

Smith  V.  Brady. 

joists  and  beams,  the  builder  has  no  right  to  substitute  his 
own  judgment  or  that  of  others.  Having  departed  from  the 
agreement,  if  performance  has  not  been  waived  by  the  other 
ptft^,  the  law  will  not  allow  him  to  allege  that  he  has  made 
as  good  a  building  as  the  one  he  engaged  to  erect  He  can 
demand  payment  only  upon  and  according  to  the  terms  of 
his  contract,  and  if  the  conditions  on  which  payment  is  due 
have  not  been  performed^  then  the  ri^t  to  demand  it  does 
not  exist.  To  hold  a  different  doctrine  would  be  simply  to 
make  another  contract,  and  would  be  giving  to  parties  an 
encouragement  to  violate  their  engagements,  which  the  just 
policy  of  the  law  does  not  permit. 

Cases  of  this  kind  must  not  be  confounded  with  others 
having,  perhaps,  a  slight  resemblance  but  no  real  analogy. 
No  doubt  a  person  may  voluntarily  accept  a  benefit  under  a 
contract  of  which  the  conditions  precedent  have  not  been 
performed  by  the  other  party,  and  he  may  do  this  in  such 
circumstances  that  a  new  obligation  to  pay  for  the  benefit 
will  arise.  Thus,  if  A.  should  agree  to  manufacture  and 
deliver  to  B.  a  carriage  of  a  particular  kind  and  should  make 
a  different  one,  B.  may  elect  whether  he  will  take  it  or  not. 
Until  he  so  elects,  he  has  no  propl^rty  in  the  fabric.  If  he 
voluntarily  accepts  the  article,  he  thereby  either  waives  the 
objections  which  he  might  make  to  it  and  is  liable  to  pay  for 
it  according  to  his  contract,  or  a  new  assumpsit  arises  from 
the  act  of  acceptance  as  though  no  previous  agreement  had 
existed.  The  case  cited  on  the  argument  of  Vanderbilt  v. 
The  Eagle  Iron  Works  ( 25  Wend.f  665)  was  determined  very 
distinctly  upon  these  principles. 

But  the  rule,  as  it  is  well  settled  with  us,  allows  a  party 
to  retain  without  compensation  the  benefits  of  a  partial 
performance,  where  from  the  nature  of  the  contract  he  must 
receive  such  benefits  in  advance  of  a  full  performance,  and 
by  its  terms  or  just  construction  he  is  under  no  obligation 
to  pay  until  the  performance  is  complete.  Thus,  if  a  per- 
son engages  to  perform  a  year's  labor  for  another,  and  pay- 
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ment  is  to  be  made  when  the  labor  is  done,  ia  such  a  case 
the  employer  necessarily  receives  the  benefit  of  each  day*s 
service  when  it  is  done,  yet  if  the  laborer  without  just 
cause  abandons  the  service  at  any  time,  however  short, 
before  the  year  has  expired  he  can  recover  no  part  of  his 
wages.  ( Cases^  supra.)  So  the  contract  may  be  to  sell  and 
deliver  goods  at  different  times,  to  be  paid  for  when  the 
whole  are  received.  If  the  vendor  refuses  to  perform 
entirely,  without  good  cause,  the  pilrchaser  is  neither  bound 
to  pay  for  nor  to  return  the  goods  received  in  part  perform- 
ance. (  Champlin  v.  Rowley 9  supra.)  If  A.  should  agree  to 
plow  the  field  of  B.,  consisting  of  twenty  acres,  at  a  given 
price  for  the  whole  service,  or  at  so  much  per  acre  to  be 
paid  when  the  service  is  done,  and  after  plowing  nineteen 
acres  should  abandon  the  contract,  he  can  recover  nothing 
for  his  work.  The  owner  of  the  field  may  enter,  sow  it 
with  his  grain  and  reap  the  harvest,  thus  enjoying  fully  the 
benefits  of  the  part  performance.  In  so  doin^  he  waives 
nothinf^;  because  he  cannot  reasonably  do  othOTWJse.  He  is 
not  obliged  to  abandon  his  field  in  order  to  be  enabled  to 
insirt  upon  the  condition  of  the  contract.  Closely  analogous 
is  the  case  of  a  building  contract.  The  owner  of  the  soil  is 
always  in  possession.  The  builder  has  a  right  to  enter  only 
for  l^e  special  purpose  of  performing  his  contract.  Each 
material  as  it  is  placed  in  the  work  becomes  annexed  to  the 
soil,  and  thereby  the  property  of  the  owner.  The  builder 
would  have  no  right  to  remove  the  brick  or  stone  or  lumber 
after  annexation,  even  if  the  employer  should  unjustifiably 
refuse  to  allow  him  to  proceed  with  the  work.  The  owner, 
from  the  nature  and  necessity  of  the  casg,  tekes  the  l^nefit 
of  part  performance,  and  therefore  by  merely  so  doingKoes 
not  necessarily  waive  anything  contained  in  the  contract.  To  • 
impute  to  him  a  voluntery  waiver  of  conditions  precedent  firom 
I  the  mere  use  and  occupation  of  the  building  erected,  unat* 
tended  by  other  circumstances,  is  unreasonable  and  illogical 
because  he  is  not  in  a  situation  to  elect  whetherhewill  or  will 
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not  accept  the  benefit  of  an  imperfect  performance.  To  be 
enabled  to  stand  upon  the  contract  he  cannot  reasonably  be 
required  to  tear  down  and  destroy  the  edifice  if  he  prefers 
it  to  remain.  As  the  erection  is  his  by  annexation  to  the 
soil  he  may  suffer  it  to  stand,  andjhgrejs^no  rule  of  law 
against  hislising  it  witEout  prgudiceto  his  rights. 

The  present  case  was  evidently  triecTupon  an  erroneous 
theory  of  the  law.  Although  partial  pajrments  were  to  be 
made  as  the  work  proceeded  under  the  contracts,  yet  the 
consideration  and  condition  of  those  payments  was  tiie  per- 
formance of  the  work  according  to  the  plans  and  specifica- 
tions, and  in  the  best  and  most  workmanlike  manner,  and  the 
final  payments  were  not  to  be  made  until  after  all  the  work 
was  completed  and  certified  by  the  architects.  Although 
the  contracts  were  not  performed,  the  plaintiff  has  recov- 
ered all  the  installments,  less  the  sum  which  the  referee 
allowed  as  damages  for  the  non-performance.  In  receiving 
the  evidence  as  to  the  value  and  strength  of  the  buildings, 
nothwithstanding  non-performance  of  the  contracts,  evidence 
which  could  have  no  bearing  except  upon  the  question  of 
damages,  it  is  manifest  that  he  proceeded  upon  views  of 
the  law  in  such  cases  which  I  have  endeavored  to  show  are 
unsound. 

It  is  not  necessary  to  give  any  opinion  upon  the  question 
whether  the  referee  might  properly  find  upon  the  evidence 
that  the  defendant  waived  tiie  conditions  of  the  contract  by 
any  express  approval  of  the  work,  or  by  any  other  interfer- 
ence or  conduct  on  his  part.  We  only  Ray  that,  according  to 
the  settled  law  in  thisstate.  the  plaintiff  cannot  recover  the 
payments  whicn  pylEeterms  or  true  construction  of  the  con- 
tract are  due  onlv  o"  fiAp^iHnn  nf  pp.rfpnnance  by  Him,  nnlpna 

he  can  show:  SUfi^   p^rf*^""^"^^  ^^  prove  that  i^  him  hften 

waiv^j    And  the  law  does  not  adjudge  that  a  mere  silent^  ^ 
occupation  of  the  building  by  the  owner  amounts  to  a  waiver, 
nor  does  it  deny  to  him  the.right  so  to  occupy  and  still  insist 
upon  the  contract.    The  question  of  waiver  of  the  condition 
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precedent  will  always  be  one  of  intention  to  be  arrived  at 
from  all  the  circumstances,  including  the  occupancy. 

To  conclude,  there  is,  in  a  just  view  of  the  question,  no 
hardship  in  requiring  builders,^  like  all  other  nien,  to  perfoipi 
tneir  contracts  m  order  to  entitle  themselves  to  pavmeat, 
where  tne_employer  hasagreed  to  pay  onlv  on  that  condi- 
tion. It  is  true  that  such  contracts  embrace  a  variety  of 
particulars,  and  that  slight  omissions  and  inadvertences  may 
sometimes  very  innocently  occur.  These  should  be  indulg- 
ently regarded,  and  they  will  be  so  regarded  by  courts  and 
juries.  But  there  can  be  no  injustice  in  imputing  to  the 
contractor  a  knowledge  of  what  his  contract  requires,  nor 

B.  '[{  he  liar*' 


in  holding  him  to  a  subsijftn^^«^l  pQrfyrmftTi#*A 
stipulated  for  walls  of  a  given  material  and  with  a  hard 
inside  finish,  he  knows  what  he  is  to  do  and  must  perform 
it.    If  he  has  engaged  for  a  given  number  and  size  of  win- 
dows, joists,  beams  and  sills,  he  cannot,  with  the  specifica-. 
tions  before  him,  innocently  depart  from  his  contract.    If  ] 
he  fails  to  perform  when  the  requirement  is  plain,  and  when  | 
he  can  perform  if  he  will,  he  has  no  right  to  call  upon  the  I 
courts  to  make  a  new  contract  for  him ;  nor  ought  he  to  \ 
complain  if  the  law  leaves  him  withput  remedy.  ~ 

The  judgment  snouid  be  reversed  and  a  new  trial  granted. 

All  the  judges  concurred  in  this  opinion. 

Judgment  reversed,  and  new.  trial  ordered. 


Van  Wtck  v.  Aspinwall  and  others. 

The  trustees  of  the  College  of  Pharmacy  in  New-York  appointed  the  defend- 
ante  a  committee  to  iDvestigate  complaints  in  respect  to  the  importation  of 
spurioos  and  adulterated  drugs.  The  defendants  made  a  written  report 
intended  to  be  presented,  and  whioh  was  presented  *>to  the  secretary  of  the 
treasury,  in  which  they  charged  the  plaintiff,  who  was  examiner  and 
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ixupector  of  drags,  with  groes  yiol&tion  of  hu  official  duty;  EM,  that  such 
report,  having  been  made  in  good  ftiith  and  npon  probable  caose,  for  the 
purpose  of  arresting  the  sale  and  use  of  spurious  and  adulterated  medicines, 
was  a  priyileged  communication. 
A  communication,  which  would  otherwise  be  actionable,  is  privileged  if  made 
in  good  faith,  upon  a  matter  involving  an  interest  or  duty  of  the  party 
making  it,  though  such  duty  be  not  strictly  legal  but  of  imperfect  obliga- 
tion, to  a  person  having  a  corresponding  Interest  or  duty. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
complaint  was  for  a  libel  upon  the  plaintiff  an  examiner  and 
inspector  of  drugs  for  the  port  of  New-York,  under  the 
appointment  of  the  secretary  of  the  treasury.  The  defend- 
ants answered  that  they  were  trustees  of  the  College  of 
Pharmacy  in  the  city  of  New-York,  which  was  incorporated 
among  other  things,  as  declared  by  its  charter,  for  the  pur- 
pose of  cultivating  and  improving  pharmacy,  and  of  making 
known  the  best  modes  of  preparing  medicines  and  their 
compounds,  with  a  view  to  the  public  benefit.  Complaints 
were  made  to  the  board  of  trustees  that  spurious  and  adul- 
terated drugs  and  medicines  had  been  imported  into  New- 
York,  contrary  to  law.  Thereupon  the  board  of  trustees 
appointed  the  defendants  a  committee  to  investigate  such 
complaints,  and  report  the  result  to  the  board.  They  pro- 
ceeded to  make  such  investigation,  and  jointly  made  a  report 
thereof  in  writing  to  the  board  in  order  that  the  same  might 
be  presented  to  the  secretary  of  the  treasury,  to  whom 
it  belonged  to  enforce  the  act  of  congress  for  preventing  the 
importation  of  spurious  and  adulterated  drugs  and  medicines, 
and  who  had  the  power  to  appoint  and  remove  the  examiner 
and  inspector  of  drugs  for  the  port  of  New- York.  The 
report  contained  the  statement  charged  as  libelous,  which 
narrated  several  instances  in  which  impure  and  adulterated 
drugs  had  been  passed  through  the  custom  house  upon  the 
certificate  of  the  plaintiff  to  their  genuineness  and  good 
quality.  The  answer  further  averred  that  said  report  was 
forwarded  to  the  secretary  of  the  treasury  for  the  purpose 
of  informing  him  of  the  matters  therein  stated,  and  of  pro- 
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curing  the  proper  enforcement  of  the  act  of  congress,  and 
prerenting  the  unportation  and  sale  of  spurious  drugs ;  that 
it  was  forwarded  with  reasonable  cause,  in  good  faith,  and 
that  the  defendants  were  moved  solely  by  a  conscientious 
desire  to  discharge  their  duties  to  the  public,  to  prevent  the 
unlawful  importation,  sale  and  public  use  of  adulterated 
medicines,  &c.,  and  without  malice  or  any  unlawful  attempt 
to  defame  or  injure  the  plaintiff  or  his  profession,  office  or 
employment.  They  denied  any  other  publication  except  as 
above  stated,  and  averred  that  they,  at  the  time  thereof, 
believed  and  at  the  time  of  answering  still  believed  their 
statements  in  the  report  to  be  true. 

The  plaintiff  demurred  to  the  answer.  His  demurrer  was 
overruled,  and  judgment  rendered  for  the  defendants,  with 
liberty  to  the  plaintiff  to  reply.  On  appeal  this  judgment 
was  affirmed  by  the  Superior  Court  at  general  term.  The 
plaintiff  appealed  to  this  court. 

Charki  N.  Blacky  for  the  appellant 

Nicholas  HUlt  for  the  respondents. 

Harbis,  J.  The  publication  of  which  the  plaintiff  com- 
plains was  made  by  the  defendants  as  a  committee  of  the 
board  of  trustees  of  the  College  of  Pharmacy,  in  the  city 
of  New-York.  The  subject  matter  of  the  publication  was 
pertinent  to  the  object  for  which  the  committee  had  been 
appointed.  The  investigation  which  the  defendants  had 
been  directed  to  make,  and  the  result  of  which  is  contained 
in  the  report,  was  within  the  purposes  for  which  the  College 
of  Pharmacy  had  been  incorporated,  and  involved  matters 
of  public  interest.  Complaints  had  been  made  to  the  trus- 
tees of  the  college  that  spurious  and  adulterated  drugs  and 
medicines  had  been  imported  into  the  city  of  New-York, 
contrary  to  law.  It  was  not  merely  proper,  it  was  com- 
mendable, for  the  trustees  to  raise  a  committee  to  ascertain 
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whether  or  not  these  complaints  were  well  founded*  In  the 
discharge  of  this  duty  the  defendants  had  a  right,  so  long 
as  they  acted  in  gOod  fisdth,  to  report  to  the  board  any  facts 
which  might  come  to  their  knowledge^  even  though  the 
report  might  contain  criminatory  matter.  Though  it  might 
otherwise  have  been  actionable,  being  made  in  the  perform- 
ance of  an  official  duty,  it  was  a  privileged  communication. 

No  action  can  be  sustained  upon  such  a  publication 
without  propf  that  it  was  made  maliciously  and  without 
probable  cause.  The  occasion  of  the  publication  repels  the 
inference  of  malice,  which  but  for  the  privilege  would  have 
been  drawn  from  its  injurious  charact^.  (2  Oreenl.  Ev.^ 
§  421 ;  Cook  v.  HiU,  3  Sandf.j  341 ;  White  v.  Nichols,  3  How. 
U.  S.  U.,  266;  Vanderzee  v.  McGregor,  12  Wend.,  646; 
Howard  v.  Thompson,  21  id.,  319 ;  Fairman  v.  Ives,  6  Bam. 
Sf  Aid.,  642 ;  Harrison  v.  Bush,  32  Eng.  L.  and  Eq.  R., 
173.)  In  the  latter  case,  Lord  Campbell  said  that  during 
the  argument,  a  legal  canon  had  been  propounded  for  the 
guidance  of  the  court  which  they  were  willing  to  adopt,  as 
they  thought  it  was  supported  by  the  principles  and  autho- 
rities upon  which  the  doctrine  of  privileged  communication 
rests.  It  was  that ''  a  communication  made,  bona  fide,  upon 
any  subject  matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privi- 
leged, if  made  to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contain  criminatory  matter  which, 
without  this  privilege  would  be  slanderous  and  action- 
able." He  added  that  ^*diay^^  in  the  proposed  canon  could 
not  be  confined  to  legal  duties,  but  must  include  moral  and 
social  duties  of  imperfect  obligation. 

No  one  can  doubt,  I  think,  that  the  publication  in  ques- 
tion was  made  in  the  performance  of  such  a  duty.  It  was, 
moreover^  made  in  good  faith,  and  t|.pon  reasonable  cause*; 
The  answer  allegeSf  and  the  demurrer  admits  ihe  allegation 
that  the  defendants  were  moved  solely  by  a  conscientious 
desire  to  disdiarge  their  duties  to  the  ppblic  and  to  prevent 

Smith.— Vol.  m.  25 
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the  unlawful  importation,  sale  and  public  use  of  spurious 
and  adulterated  drugs  and  medicines.  Such  an  answer, 
oncontrovertedy  constitutes  a  complete  defi&nce  to  the  action. 
The  judgment  of  the  Superior  Coart,  overruling  the 
demurrer,  was  right  and  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Harfer  and  others  t;.  The  Albany  Mutuaii  Ihsubancb 

COBIBANT. 

The  nie  of  camphene  for  cleaning  type,  a  purpose  cnatomary  among  printert, 
Is  not  a  Tiolation  of  a  fire  policy  npon  the  printing  and  book  materials  and 
stock  in  a  building  "  privileged  fbr  a  printing  ofBoe,  bindery  and  bookstore" 
the  printed  conditiODS  of  the  polipy  describing  booluellers'  stocks  as  extra 
hasardons,  subjecting  camphene  on  sale  and  printers  of  books  to  special 
rates,  and  prohibiting  the  nse  of  camphebe,  spirit  gas  or  boining  flnid  with- 
out permission  to  be  indorsed  on  the  policy. 

It  seems  that  the  prohibition  of  camphene  in  such  case  relates  only  to  Its  use 
as  a  lighting  material. 

In  the  constractloQ  of  a  policy  of  insurance  the  written  part  is  to  praraU  over 
the  printed. 

Evidence  is  inadmissible  of  a  verbal  agreement  at  the  Ume  of  Issoing  the  policy 
that  the  insared  might  nse  camphene  as  a  lighting  material,  and  that  a  por- 
tion of  the  inreminm  paid  was  for  that  privilege,  the  smn  indorsed  being 
snflciently  large  to  cover  the  extra  premium  charged  for  such  nse,  bat 
there  being  no  written  evidence  that  the  increased  premium  was  paid  for 
that  hazard.  {.Lamatt  v.  Budton  Rioer  Fwn  hu.  Co.,  tn  moU,) 

Appeal  from  the  Supreme  Court.    The  action  was  upon 
a  policy  of  insurance  agunst  damage  by  fire,  issued  by  the 
'  defendant,  upon  the  plaintifEs'  printing  and  book  matmals, 
stock,  paper  and  stereotype  plates  and  printed  books,  con- 
tained in  certain  buildings  in  the  city  of  New-York,  therein 
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described,  "  and  privileged  for  a  printing  office^  bindery  and 
iookstoret  also  for  a  steamrbailer  in  the  yard." 

The  policy  contained  provisions  that  *'if  the  premises 
shoald  at  any  time  be  altered,  appropriated,  applied  ot  used 
to  or  for  the  purpose  of  carrying  on  or  exercising  therein 
any  other  trade,  business  or  vocation  denominated  hazard- 
ous or  extra  hazardous,  or  specified  in  the  memorandum  of 
special  rates  in  the  proposals  or  conditions  annexed  to  the 
policy,  or  for  the  purpose  of  storing  or  keeping  therein  any 
of  the  like  hazardous  goods,  wares  or  merchandise,  unless  as 
therein  specially  provided  for  or  thereafter  agreed  to  by  the 
company,  otherwise  to  be  added  or  indorsed  upon  the  policy 
in  writing,  then  and  from  thenceforth,  so  long  as  the  same 
should  be  so  appropriated,  applied  or  used,  the  policy  should 
cease  and  be  of  no  force  or  effect." 

In  the  conditions  annexed  to  the  policy,  in  the  class  of 
goods  specified  as  hazardous,  were  spiritous  liquors,  and  in 
the  class  specified  as  extra  hazardous  were  spirits  of  turpen- 
tine and  stocks  of  booksellers.  Under  the  head  of  special 
rates  were  classed  bookbinders,  camphene  on  sale,  printers 
of  books  and  job  printers.  Under  this  head  was  also  this 
provision :  <*  Camphene,  spirit  gas  or  burning  fluid  cannot 
be  used  in  the  building  where  insurance  is  effected,  unless  per- 
mission for  such  use  be  indorsed  in  vmting  upon  the  policy, 
and  is  then  to  be  charged  an  extra  premium."  The  policy 
was  a  printed  blank,  filled  up  in  the  usual  form,  and  the  above 
provisions  were  contained  in  the  printed  part  of  the  policy. 

The  trial  was  at  the  New- York  circuit,  before  Mr.  Justice 
BoosEVELT  and  a  jury.  The  plaintifis  proved  a  loss  by  fire 
exceeding  the  amount  of  insurance ;  and  it  appeared,  by  the 
evidence  on  their  part,  that  the  fire  was  occasioned  by  the 
act  of  a  plumber  engaged  in  making  some  repairs,  who 
accidentally  threw  a  lighted  match  or  paper  into  a  pan  con- 
taining a  small  quantity  of  camphene,  used  for  the> purpose 
of  cleaning  the  rollers  employed  by  the  plaintiffs  in  inking 
their  forms  of  type,  wood-cuts,  &c* 
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It  also  appeared'that  the  plaintiffs  carried  on  an  extensive 
book  printmg  establishment,  and  that  they  used  camphene 
for  cleaning  rollers,  and  for  cleaning  wood-cuts  and  electro- 
tjrpe  plates  in  the  course  of  their  business  of  book  making; 
and  that  the  use  of  it  was  limited  to  the  necessary  purposes 
of  their  business  as  printers.  It  also  appeared  that  this 
application  of  camphene  was,  and  for  many  years  had  been, 
ordinary  and  usual  among  printers,  and  that  such  use  was 
necessary  and  indispensable. 

It  was  insisted,  on  the  part  of  the  defence,  that  such  use 
of  camphene  was  prohibited  by  the  clause  in  the  policy 
respecting  the  use  of  *^  camphene,  spirit  gas  or  burning 
fluid."  The  judge  charged  the  jury,  under  exception  by  the 
defendant,  that  the  policy  of  insurance  gave  the  plaintiflb 
the  privilege  of  carrying  on  the  printing  business,  and  that 
if  they  should  find  that  camphene  was  a  necessary  and  ordi- 
nary material  used  in  the  business  of  printing,  and  that  it 
wa^  a  general  custom  in  such  establishments  as  the  plain- 
tiffs' to  employ  that  material,  and  that  the  plaintifis  used  it 
for  that  purpose,  then  there  was  no  breach  of  the  contract, 
and  the  plaintiffi  were  entitled  to  a  verdict.  The  plaintiffs 
had  a  verdict,  subject  to  the  opinion  of  the  court  at  general 
term ;  and  the  Supreme  Court,  at  general  term  in  the  first 
district,  having  ordered  judgment  upon  the  verdict,  the 
defendant  appealed  to  this  court. 

A.  Thompson^  for  the  appellant. 

WUliam  M.  Evarts,  for  the  respondents. 

Pbatt,  J.  The  judgment  of  the  Supreme  Court,  I  think, 
should  be  affirmed. 

First.  The  exclusion  of  the  use  of  camphene  in  the  build- 
ing whfere  insurance  is  effected  has  reference  to  its  use  in 
lighting  the  premises.  This  is  evident,  I  think,  from  the 
connection  in  which  it  is  found  with  other  articles  used 
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alone  for  that  purpose.  I  know  of  no  other  use  to  which 
spirit  gas  and  burning  fluid  are  applicable  except  for  the  pur* 
pose  of  lighting  buildings.  And  that  is  the  ordinary  and 
more  general  use  to  which  camphene  itself  is  applied. «  The 
tiiree  articles  for  lighting  buildings  being  thus  placed  together 
in  the  prohibition,  in  connection  with  the  consideration  that 
such  use  is  extremely  hazardous,  raises  a  strong  presumption 
that  its  use  for  lighting  alone  was  designed  to  be  prohibited 
in  this  clause. 

But,  taken  in  connection  with  the  other  provisions  of  the 
policy,  the  presumption  becomes  conclusive.  In  the  class 
of  special  rates  we  find  enumerated  camphene  on  sale,  with- 
out any  such  special  prohibition ;  and  in  the  same  class  is 
found  printers  of  books  and  job  printers,  the  very  articles 
which  the  policy  by  its  terms  covers.  Its  use  for  cleaning 
rollers  is  clearly  no  more  hazardous  than  keeping  it  for  sale. 
I  am  satisfied,  therefore,  that  it  was  not  the  mere  presence 
of  the  article  which  was  designed  to  be  prohibited  by  this 
special  clause  in  the  policy,  but  its  common  though  hazard- 
ous use  for  lighting  buildings. 

Second.  But  if  that  clause  should  be  deemed  to  include 
any  and  every  use  of  camphene,  it  would  not  avoid  the 
policy.  The  insurance  in  this  case  is  upon  the  stock  in 
trade  used  in  the  business  of  printers  of  books  and  book- 
binders, and  covers  all  such  articles  as  are  necessarily  and 
ordinarily  used  in  such  business.  The  term  "stock  in 
trade  "  in  a  specified  business,  when  used  as  matter  of 
description  in  a  policy  of  insurance,  ^'includesi  besides 
materials,  everything  necessary  for  carrying  on  that  busi- 
ness." (1  Phil.  Ins.j  %  489.)  They  are  just  as  clearly, 
therefore,  embraced  in  the  policy  as  if  each  article  thus 
necessarily  used  was  enumerated  at  length.  {2  Hdllf  589; 
Wall  V.  Howard  Ins.  Co.^  14  Barb.^  383,  affirmed  in  this  court 
December^  1864. )  And  the  underwriters  must  be  (|^med  to 
have  been  acquainted  with  the  business,  and  with  the  mate- 
rials ordinarily  and  necessarily  used  by  the  trade  in  prose* 
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cuting  it.  In  issuing  the  policy  they  must  be  deemed  to 
have  intended  to  include  all  such  materials  in  the  risk^  In 
construing  the  policy,  therefore,  it  is  to  be  treated  as  if  the 
article  of  camphene  for  the  use  to  which  it  was  in  fact 
applied,  had  been  enumerated  with  the  other  articles  covered 
by  the  policy.  Thus  considered,  the  rulings  at  the  circuit 
were  clearly  right. 

A  policy  of  insurance,  like  any  other  contract,  should 
be  construed  so  as  to  give  it  effect  rather  than  to  make  it 
void.  The  company  have  received  a  premium  adequate,  it 
is  presumed,  to  the  risk  which  they  have  taken,  and  hence 
nothing  but  the  most  stem  legal  necessity  should  constrain 
the  court  to  give  it  a  construction  which  would  nullify  it 
and  render  it  a  mere  deception  instead  of  the  protection 
which  the  parties  to  it  designed. 

It  is  a  well  settled  point  that  the  written  part  of  a  policy 
shall  always  prevail  over  the  printed  part,  in  cases  of  repug- 
nancy. (2  flg/f,  622. )  The  printed  forms  are  very  general 
in  their  terms.  The  prohibitions  inserted  therein  are  more 
particularly  applicable  to  the  ordinary  and  more  common 
policies  of  insurance  upon  non-hazardous  property,  for  the 
purpose  of  protecting  the  insurers  against  any  increased 
hazard  in  consequence  of  a  change  of  business  or  the  use 
of  any  material  more  hazardous  than  that  insured  against. 
In  much  the  greater  portion  of  insurances  the^  would  be 
no  repugnancy  between  the  written  and  printed  part  of  the 
policy,  and  effect,  in  such  cases,  should  undoubtedly  be 
given  to  every  part  of  the  instrument.  Still  the  substance 
of  the  contract  is  in  the  written  part  of  the  policy ;  and 
when  the  insurance  is  upon  hazardous  or  extra  hazardous 
goods  or  trades,  or  upon  those  specified  in  the  memorandum 
of  special  rates,  these  printed  portions  are  not  applicable  or 
at  most  only  in  a  limited  degree.  Even  in  such  case  some 
effect  m%  be  given  to  these  printed  prohibitions.  They 
would  be  held  probably  to  prohibit  a  change  of  business 
from  the  one  designated  to  another  not  designated,  although 
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the  latter  should  be  no  more  hazardous.    In  such  cases  they 
would  not  be  entirely  uselesss. 

But  when  the  insurance  is  directly  upon  the  stock  in  trade 
as  for  example  in  the  business  of  manufacturing  ancl^e  of 
camphene,  to  hold  that  a  general  printed  prohibition  (con- 
tained in  every  policy  of  insurance)  against  keeping  or 
using  it,  unless  permission  be  specially  given  and  indorsed 
upon  the  policy,  would  have  the  effect  to  nulliiy  its  direct 
and  positive  stipulations,  would  be  preposterous*  Indeed, 
presented  in  this  form,  no  one  would  contend  for  such  a 
proposition.  And  still  that  is  substantifjly  the  point  pre- 
sented in  this  case.  For  if  I  am  right  in  the  propositioii 
that  if  the  article  was  necessarily  and  ordinanly  used  in  the 
business  it  is  included  in  the  term  ** stock"  used  in  the 
policy ;  it  is  as  plainly  within  the  risks  assumed  by  the  defen- 
dants as  if  written  in  at  length.  Upon  the  whole  I  think 
the  rulings  at  the  circuit  were  correct  and  the  judgment* 
aiust  be  affirmedSt 

All  the  judges  concurring. 

Judgment  affirmed. 


*JnLamaitr,  The EaditmMi/oer I^t IfUuranetC(mpawy,Aecid<iABiiXi\^ 
Una,  the  action  being  upon  a  policy  containing  precisely  the  same  prmrisioDa 
in  respect  to  the  use  of  camphene,  the  following  opinion  was  deliTered,  wUch 
•nffidently  states  the  Huts  and  qnestion  involved : 

Dbnto,  J.  The  plaintiff;  against  the  detedaaVs  ol^Jeelioii  to  its  oompetewgri 
gave  evidence  tending  to  show  that  there  was  an  agreement  between  the  plain- 
tiff and  the  defendant's  agent,  cotemporaneons  with  the  execution  of  the  pdUey, 
that  the  plaintiff  might  use  camphene  as  a  light  in  the  store.oontaining  the 
injured  goods,  and  that  a  portion  of  the  preminm  exacted  and  paid  was  for  the 
privilege  of  sneh  nee  of  camphene. 

I  am  nnable  to  take  this  case  oat  of  the  rale  which  exclodes  parol  evidence 
to  vary  the  terms  of  a  contract  in  writing.  If  the  nse  of  camphene  had  simply 
been  prohibited  by  the  policy,  the  plaintiff  would  not  have  been  pennitted  to 
show  that  the  prohibition  had  been  waived  at  the  time  of  the  eHi^tion  of  the 
h»trument.  The  case  is  stronger  in  reason,  though  perhaps  not  In  l^w,  where 
thsra  is  fbnnd  in  the  written  contract  a  statement  that  the  evidaooe  of  an 
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BbTANT  9.  ThB  PoUOHKBBPfllE  MUTUAL  IkSUBANGE 
i'j^  COBiPANT. 

The  insiiraDce  of  the  stock  in  trade  of  the  inanred  as  a  manafactarer  of  brass 
clock  works,  is  a  license  to  him  to  use  and  keep  on  hand  all  such  articles  as 
are  necessary  and  ord&uirily  employed  in  that  manofactiire,  although  the 
use  or  keeping  of  such  articles  he  prohibited  by  the  printed  terms  of  the 
policy  as  extra  hazardous. 

Appeal  from  the  Supreme  Court.  The  action  was  upon 
a  policy  whereby  the  defendant  insured  the  plaintiff  "  against 
loss  or  damage  by  fire,  to  the  amount  of  $1,000  on  his  stock 
in  trade,  as  a  manufacturer  of  brass  clock  works/'  The 
defence  was  that  the  plaintiff,  in  violation  of  the  conditions 
of  the  policy,  used  and  kept  saltpetre,  turpentine  and  other 
combustible  fluids  and  materials  in  the  building  containing 
the  goods  and  merchandise  insured,  without  the  special  con- 
sent of  the  defendants  or  their  agent,  in  writing  on  the 
policy.    At  the  trial  before  Mr.  Justice  Clebke  and  a  jury, 


agreement  for  the  use  of  camphene  shall  be^in  writing.  The  plaintifT  sought 
to  guard  against  the  effect  of  an  alleged  verbal  agreement  by  stipulating,  in 
effect,  that  it  should  be  of  no  avail.  A  stronger  case  for  the  application  of  the 
rule  could  scarcely  be  stated. 

It  is  argued  that  the  evidence  of  the  permission  to  use  camphene  is,  in  fact, 
indorsed.  There  is  an  entry  on  the  back  of  the  policy  as  follows :  "  Amount 
insured,  $2,000.  Premium,  $26."  This  amount  of  premium  it  is  said,  and  I 
believe  oorreeUy,  esceeds  the  regular  premium,  upon  such  risks  as  this  appears 
to  be,  by  suffldent  to  cover  the  price  of  the  use  of  camphene.  But  it  is  not 
stated  in  the  entry  that  the  increased  sum  was  paid  for  the  privilege  of  using 
camphene.  1%  may  just  as  probably,  so  ftff  as  the  entry  is  conoemed,  have 
been  for  some  extra  baiard  referred  to  in  the  list  of  special  rates.  To  protect 
the  assured  the  indorsement  must  state  that  the  amount  of  premium  noted  is 
fbr  the  privilege  of  using  camphene;  or  it  most  in  some  manner  appear  in 
writing  that  such  privilege  had  been  secured  to  him. 

I  am  of  opinion  that  the  judgment  [  which  was  for  the  plaintiff]  should  be 
reversed,  a^ifMiat  there  should  be  a  new  trial. 

AH  llhe  judges  concurring, 

'^  Judgment  reversed  and  new  trial  ordered. 
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at  the  New-York  circuit,  the  plaintiff  had  a  verdict,  upon 
which  judgment  was  entered,  which  on  appeal,  was  affirmed 
by  the  Supreme  Court  at  general  term  in  the  first  d|f trict. 
The  defmdant  appealed  to  this  court. 

Leonard  Maisout  for  the  appellant. 
Nic/ioku  HiUj  for  the  respondent. 

Pratt,  J.  The  policy  in  this  case  was  upon  the  stock  in 
trade  of  the  plaintiff  as  a  manufacturer  of  brass  clock 
works.  The  provisions  of  the  policy  were  substantially  the 
same  as  those  in  the  case  of  Harpers  v.  The  Mutual  Insur- 
ance Company  of  the  City  and  County  of  Albany  (ante). 
<*  Saltpetre,  camphene,  burning  fluid,  spirit  gas  and  all 
other  combustible  and  explosive  fluids  and  materials  are 
expressly  prohibited  from  being  deposited,  stored,  used  or 
kept  in  any  building  insured,  or  containing  any  goods  or 
merchandise  insured  by  this  policy,  unless  by  special  consent 
in  writing  on  the  policy,  otherwise  the  policy  is  to  be 
null  and  void." 

The  proof  showed  that  turpentine  was  used  for  cleaning 
the  works ;  that  alcohol  wm  used  in  making  a  mixture  called 
lacker,  which  was  also  used  in  the  business,  and  that  salt* 
petee  was  used  in  small  quantities  in  making  a  dipping  acid. 
Evidence  was  given  tending  to  show  that  these  materials 
were  necessary,  and  ordinarily  used  in  the  business. 

The  defendant  took  exceptions  to  the  admission  of  this 
testimony,  insisting  tiiat  saltpetre  and  spirits  of  turpentine 
were  prohibited  from  being  used  by  the  terms  of  the  policy, 
whether  necessary  or  not,  and  that  is  the  point  now  pre- 
sented to  the  court.  The  case  does  not  show  which  part  of 
the  policy  was  printed,  if  any,  nor  which  written,  but  we 
have  tiie  right  to  assume  that  the  policy  was  filled  up  from 
a  printed  blank  in  the  usual  form. 

Assuming  that,  the  case  presents  precisely  the  same  point 
xxiiich  is  discussed  in  the  case  of  Harpers  v.  The  Muiual 

Smith.— Vol.  m.  26 
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Ifuurance  Company  of  the  City  and  Camty  of  Albany  {9upra)f 
in  the  second  point  in  the  opinion  in  that  case. 

It  im  therefore  unnecessary  to  repeat,  but  I  refer  to  that 
case  for  the  reasons  why  the  judgment  in  this  case  should 
be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Hull  v.  Cabnlet,  executrix,  &c. 

A  sheriff  is  not  liable  to  the  mortgagee  of  chattels  as  for  trespass  mM  oonver'^ 
sion  in  seiaing  and  selliDg  them  artiele  by  article,  without  reoognisiDg  the 
Interost  of  the  mortgagee,  where  the  mortgagor  is  enUtled  to  the  possession 
of  the  chattels  at  the  time  of  the  sale. 

Whether  the  sheriff  is  liable  to  the  mortgagee  for  consequential  damages  which 
may  be  snstained  by  him  from  the  dispersion  of  the  chattels  among  diflferent 
purchasers,  (fiMre. 

Appeal  from  the  Superior  Court.  The  plaintiff  Hull 
brought  his  action  against  Camley,  sheriff  of  New-York,  for 
levying  upon  and  selling  certain  lithographic  presses  and 
stones.  The  plaintiff  recovered  a  judgment,  which,  upon 
appeal,  was  reversed  by  this  court,  and  a  new  trial  ordered. 
{Hull  V.  Camley f  1  Kem.j  601.)  A  new  trial  was  had 
March  27,  1865,  and  the  plaintiff  then  proved  that  one 
Michelin,  a  lithographic  printer,  on  the  14th  of  August, 
1860,  executed  to  the  plaintiff  a  mortgage  of  the  property 
in  question,  and  that  the  mortgage  was  duly  filed  on  the 
day  succeeding  its  date*  It  was  admitted  that  the  mortgage 
was  given  in  good  faith  for  the  consideration  stated  in  it, 
and  was  ralid,  and  that  no  part  of  the  sum  secured  had  been 
paid.  It  was  conditioned  for  the  paym^it  of  $100  and  inte- 
rest in  six  months,  and  a  furtiher  sum  in  twelve  months,  and 
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provided  that,  until  default,  the  mortgagor  should  continue 
in  possession  of  the  chattels*  The  sheriff,  having  an  execu- 
tion  against  the  mortgagor,  levied  upon  the  property  in 
October,  1850.  Written  notice  was  served  upon  him  of  the 
mortgage,  but  he  proceeded  to  a  sale,  disregarding  the  notice. 
He  sold  the  property  outright,  and  not  merely  the  interest 
of  the  mortgagor.  Each  article  was  sold  separately,  but  all 
were  purchased  by  one  bidder,  who,  after  the  sale,  removed 
them  to  his  own  place  of  business,  where  the.  mortgagor 
subsequently  made  use  of  them,  having  hired  that  right  of 
the  purchaser.  After  the  mortgage  became  due,  the  plun- 
tiff  demanded  the  goods  from  the  sheriff,  and  brought  this 
action.  The  judge  held  that  the  plaintiff  had  shown  no 
right  to  recover,  and  ordered  judgment  dismissing  the  com- 
plaint, which  judgment  was,  on  appeal,  affirmed  by  the 
Superior  Court,  at  general  term.  The  defendant  having 
died  after  judgment,  his  executrix  was  respondent  iu  the 
appeal  to  this  court  taken  by  the  plaintiff 

David  Dudley  Fidd^  for  the  appellant. 

£•  W.  Chester^  for  the  respondent. 

Pratt,  J.  The  principal  question  in  this  case  has  already 
been  decided  by  this  court.  (1  Kem.f  601.)  The  court,  on 
that  occasion,  held  that  goods  mortgaged  may  be  seized 
and  the  interest  of  the  mortgagor  sold  upon  execution  against 
him,  where  the  mortgage  is  not  due,  and  the  mortgagor  is 
in  possession  of  the  goods  at  the  time  of  such  seizure  and 
sale  under  a  stipulation  in  the  mortgage  giving  him  the  right 
to  the  possession.  The  court  held  that  the  officer  is  not 
liable  either  for  the  trespass  in  seizing  the  goods  or  for  the 
conversion  of  them,  although  he  sell  them  out  and  out, 
without  recognizing  the  right  or  interest  of  the  mortgagee, 
and  deliver  possession  to  the  purchaser. 

It  is  now  insisted  that  this  decision  is  so  manifestly  wrong 
that  the  court  is  called  upon  to  review  it. 
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It  appears  from  the  opinion  delivered  upon  that  occasion, 
that  the  questions  received  a  very  careful  examination  by 
the  court,  and  the  learned  counsel  for  the  plaintiff  has 
entirely  failed  to  cite  an  adjudication  or  the  dictum  of  a 
commentator  in  opposition  to  the  principles  there  deter- 
mined. We  should  not  feel  at  liberty,  therefore,  had  we 
now  doubts  of  the  correctness  of  the  principles  upon  which 
the  decision  was  based,  to  consider  the  question  open  for 
review.  But  we  deem  the  decision  well  sustained  by  au- 
thority. In  addition  to  those  cited  by  Judge  Denio  upon 
that  occasion  we  would  cite  Fairbanks  v.  Phdpi  (22  Pick.f 
635);  Fiero  v.  BetU  (2  Barb.y  633). 

But  it  is  now  claimed  that  the  evidence  upon  the  last  trial 
was  somewhat  different  from  that  upon  the  former;  that  it 
now  appears  that  the  sheriff  sold  the  property  in  separate 
parcels,  a  fact  which  did  not  appear  in  the  former  case.  It 
is  insisted  that  he  had  no  right  to  sell  in  parcels,  but  should 
have  sold  the  entire  quantity  togettier. 

If  the  sheriff  is  not  a  trespasser  for  seizing  the  property, 
nor  liable  for  a  conversion  of  it,  though  he  sell  it  without 
recognizing  the  interest  of  the  mortgagee,  it  is  difficult  to 
perceive  how  selling  it  in  parcels  would  make  the  act  any 
more  a  conversion  than  selling  it  entire  in  one  parcel. 
The  ground  upon  which  it  has  been  held  that  the  mortgagee 
could  neither  maintain  trespass  nor  trover  was  that  he  was 
neither  in  possession  nor  entitled  to  the  possession.  ( 1  Kem.^ 
510;  7  Term  A.,  9.)  The  difficulty  in  the  way  of  main- 
taining either  of  these  actions  is  just  as  formidable  in  the 
case  of  a  sale  by  retail  as  by  wholesale.  It  is  not  the  act 
of  the  sheriff  but  the  relation  which  the  mortgagee  himself 
sustains  to  the  property  which  prevents  him  from  maintain- 
ing the  action. 

We  would  not  be  deemed  as  holding  at  this  time  that  a 
mortgagee  has  any  action  at  law  against  the  sheriff  in  such 
case,  but  if  he  has  any  it  would  be  for  consequential  damages 
for  the  injury  to  his  lien ;  and  if  such  action  had  been  brought 
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it  could  not  haye  been  sustained  in  this  case,  for  the  reason 
that  although  the  property  was  sold  in  parcels  it  was  all  bid 
in  by  one  man,  and  remained  in  the  possession  of  the  mort- 
gagor at  the  time  of  the  commencement  of  this  suit.  It  is 
manifest,  therefore,  that  he  sustained  no  actual  damage. 
The  judgment  must  therefore  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


GsAvES  V.  Thb  Ahebigan  ExcHANas  Bank. 

The  drawee  of  a  blU  of  exchange  is  bound  to  ascertain  that  the  person  to 
whom  he  makes  payment  is  the  genuine  payee  or  is  anthorized  by  him  to 
receive  it  It  is  no  defence  against  snch  payee  that  the  drawee,in  the  regu- 
lar course  of  business  and  with  nothing  to  excite  snspieioD,  paid  the  bill  to 
a  holder  in  good  ftith  and  for  yalne  under  the  indorsement  of  a  person 
bearing  the  same  name  as  the  payee. 

It  seems  that  it  la  forgery  for  a  person  not  the  payee  of  a  bill  of  exchange  but 
bearing  the  same  name,  to  indorse  and  transfer  it  knowing  that  he  is  not  the 
person  Intended  as  the  payee. 

Appeal  from  the  Supreme  Court.  The  complaint  was 
for  the  conyersion  by  the  defendant,  a  banking  corporation 
doing  business  in  the  city  of  New-York,  of  a  bill  of  exchange 
dated  Oct.,  28«  1864,  drawn  upon  the  defendant  by  H.  J. 
Miner  a  banker  at  Fredonia,  Chautauque  county,  for  the  sum 
of  $242.78  payable  to  Charles  F.  Graves  or  order  at  sight. 
The  trial  was  at  the  Chautauque  Circuit  before  Mr.  Justice 
Bowen,  a  trial  by  jury  having  been  waived.  The  plaintiff 
proved  that  at  the  date  of  the  draft  Charles  F.  Graves,  the 
payee  therein,  resided  at  Mendota  in  the  State  of  Illinois. 
Harvey  C.  Hurd,  who  resided  at  Perrysburgh  in  this  state,  was 
indebted  to  Graves  and  for  the  purpose  of  paying  him  pur- 
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chased  of  H.  J.  Miner  the  draft  of  the  latter  apon  the 
defendant  payable  to  the  order  of  Charles  F.  Graves,  without 
any  further  description  by  stating  his  place  of  residence  or 
otherwise.  Hurd  mailed  the  draft  at  Perrysburgh  in  a  letter 
addressed  to  Charles  F.  Graves  at  La  Salle,  Illinois,  a  place 
about  fifteen  miles  from  Mendota  and  connected  therewith 
by  a  railroad.  After  mailing  the  letter  Hurd  learned  that 
he  had  misdirected  it,  and  procured  it  to  be  forwarded  by 
the  postmaster  at  La  Salle  to  the  post-office  at  Mendota. 
Hurd,  who  was  a  witness  for  the  plaintiff,  testified  that  he 
knew  but  one  Charles  F.  Graves.  It  appeared  that  the 
latter  had  directed  Hurd  to  remit  the  amount  of  his  indebt- 
edness by  mail  in  the  form  of  '*  a  check  on  the  Marine  Bank 
Chicago,  or  any  other  way  that  was  safe."  The  letter 
containing  the  draft  was  delivered  from  the  post-office  at 
Mendota  to  a  person  by  the  name  of  Charles  F.  Graves  who 
was  in  the  employment  of  the  Illinois  Central  Railroad  at 
Shipping  Port,  a  place  near  La  Salle,  the  latter  being  his 
post-office  address.  This  Graves  sold  the  draft  at  La  Salle,  for 
full  value  to  one  Baldwin,  by  whom  it  was  indorsed  to  parties 
who  presented  it  to  the  defendant  in  New-York  and  the 
defendant  paid  the  same  in  the  ordinary  course  of  its  bank- 
ing business  without  notice  of  any  interest  or  claim  of  the 
Charles  F.  Graves  of  Mendota.  The  latter,  after  such  pay- 
ment, assigned  his  interest  in  the  draft  to  the  plaintiff,  who 
demanded  it  of  the  defendant  and  upon  its  refusal  to  deliver 
brought  this  action.  The  judge  directed  judgment  for  the 
plaintiff.  The  defendant  having  taken  exceptions  and 
appealed,  the  judgment  was  affirmed  by  the  Supreme  Court 
at  general  term  in  the  eighth  dilstrict,  and  the  defendant 
appealed  to  this  court.  The  cause  was  submitted  on  printed 
arguments. 

George  N.  Tituif  for  the  appellant, 

(itorge  Barker i  for  the  respondent. 
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C01C8TOCK9  J.  Charlefl  F.  Graves  of  Mendota,  Illinois, 
being  the  creditor  of  H.  C.  Hard  of  Perrysburgh  in  the  State 
of  New-York,  had  directed  the  latter  to  send  the  amount  of 
the  debt  to  him  in  '*  a  check  on  the  Marine  Bank  of  Chicago 
or  any  other  way  that  was  safe."  It  is  quite  clear  that  such 
a  direction  justified  the  debtor  in  procuring  the  draft  now  in 
question  and  sending  it  by  mail  to  his  creditor.  It  follows 
from  this  that  the  draft  on  being  mailed  properly  addressed 
would  become  the  property  of  the  creditor  and  that  he 
would  take  the  hazard  of  its  safe  transmission.  There  was 
a  mistake  however  in  directing  the  package  to  the  wrong 
post-office  in  Illinois,  it  being  sent  to  La  Salle  instead  of 
Mendota.  If,  in  consequence  of  this  mistake,  it  had  never 
reached  Mendota,  Graves  might  very  likely  have  insisted  that 
his  directions  had  not  been  complied  with  and  that  the  draft 
therefore  had  not  been  placed  at  his  risk.  But  the  error 
was  corrected  by  the  person  sending  the  draft,  by  a  new 
direction  given  through  the  post-master  at  Perrysburgh,  and 
the  letter  containing  the  inclosure  was  duly  forwarded  to  the 
right  place.  When  it  reached  there  I  see  no  reason  to  doubt 
that  the  draft  became  the  property  of  the  person  to  whom 
it  was  directed  and  for  whom  it  was  intended.  He  moreover 
asserted  his  title  to  the  instrument  by  assigning  it  to  the 
plaintiff  thereby  waiving  his  objections,  if  he  could  make 
any,  founded  on  the  supposed  departure  from  Ids  ii^truc* 
tions  in  sending  it  forward.  Upon  aU  the  facts  there  is 
scarcely  room  for  doubt  that  the  debt  of  Hurd  to  Graves 
was  satisfied  and*  that  being  so,  the  title  to  the  draft  neces- 
sarily passed  to  Graves  and  from  him  to  his  assignee  the 
plaintiff  On  this  point  of  title  we  have  been  referred  to 
Talbot  V.  2^  Bank  of  Rochetterj  {1  Hill,  295).  But  in^at 
case  the  certificate  was  mailed  without  the  previous  knowl- 
edge or  request  of  the  party  to  whom  it  was  sent.  It  was 
therefore,  I  think,  properly  held  that  until  actually  received 
liie  title  remained  in  tiie  person  who  sent  it. 
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The  defendants  on  whom  the  draft  was  drawn  paid  it 
upon  the  indorsement  of  another  Charles  F.  Graves  residing 
at  or  near  La  Salle  who  wrongfully  took  it  from  the  post-office 
at  Mendota.  Such  a  payment  although  made  in  good  faith 
did  not  divest  or  impair  the  title  of  the  true  owner  who  had  not 
seen  or  indorsed  the  paper.  It  is  well  settled  that  a  forged 
indorsement  ^oes  not  pass  a  title  to  commercial  paper  nego- 
tiable only  by  indorsement,  and  does  not  justify  the  payment 
of  such  paper.  (  Talbot  v.  The  Bank  of  Rochetter^  mpra ; 
Canal  Bank  v.  Bank  of  Albany,  1  Hilly  287  ;  Story  on  BUlsy 
^  451  and  cases  cited  )•  In  this  case  if  the  indorsement  of  the 
payee's  name  was  not  technically  a  forgery  it  was  at  all  events 
spurious  and  false,  and  therefore  equally  inoperative  to  change 
the  title.  The  point  appears  to  have  been  expressly  deter- 
mined in  Mead  v.  Young  ( 4  Term  JR.,  28  ).  The  action  was  in 
favor  of  the  person  claimmg  to  be  the  indorsee  and  holder  of  a 
draft  against  the  acceptor.  On  the  trial  it  was  offered  to  be 
shown  that  the  person  who  indorsed  the  bill  to  the  plaintiff 
was  not  the  real  payee  although  he  had  the  same  name. 
The  evidence  was  rejected  and  the  plaintiff  had  a  verdict. 
Upon  argument  before  the  King's  Bench  and  the  fullest 
consideration  by  the  court  it  was  held  that  the  evidence 
should  have  been  received,  and  that  if  the  facts  were  as  offered 
to  be  shown  the  plaintiff  could  not  recover.  The  verdict 
was  accordingly  set  aside.  Ashuiust,  J.,  saiid :  ^'  in  order 
to  derive  a  legal  title  to  a  bill  of  exchange  it  is  necessary  to 
prove  the  hand  writing  of  the  payee,  and  therefore  though 
the  bill  may  come  by  mistake  into  the  hands  of  another 
person  though  of  the  same  name  with  the  payee  yet  his 
indorsement  will  not  confer  a  title."  And  Bulleb,  J.,  said: 
«  ^un  of  opinion  that  it  is  incumbent  on  a  plaintiff  who 
sues  on  a  bill  of  exchange  to  prove  the  indorsement  of  the 
person  to  whom  it  is  really  payable."  **  Here  it  is  clear  "  he 
added,  *'  that  the  indorsement  was  not  made  by  the  same  H. 
Davis  to  whom  the  bill  was  made  payable,  and  no  indorse- 
ment by  any  other  person  will  give  any  title  whatever." 
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In  the  same  case  the  judges  expressed  the  opinion  that  a 
false  indorsement  of  this  kind  by  a  person  pf  the  same  name 
as  the  payee  constituted  the  crime  of  forgery. 

It  follows  from  the  principle  stated  that  the  true  owner 
of  the  draft  in  question  had  a  right  to  claim  it  wherever  he 
could  find  it.  The  defendants  having  got  possession  of  it 
through  a  false  or  forged  indorsement,  and  having  refused 
to  deliver  it  up  or  pay  it  to  the  owner,  were  liable  for  its 
conversion.  No  question  of  laches  on  the  part  of  the  owner 
in  giving  notice  to  the  defendants  was  made  on  the  trial, 
and  in  fact  it  appears  that  notice  was  given  with  all  reason- 
able diligence. 

The  judgment  must  be  affirmed. 

BoosEVELT,  J.  (Dissenting.)  There  were  two  persons 
of  the  name  of  Charles  F.  Graves.  The  drawer  of  the  bill 
in  question  directed  the  American  Exchange  Bank  to  pay 
$240  to  the  order  of  Charles  F.  Graves.  «•  Fredonia,  N. 
Y.,"  was  the  designated  residence  of  the  drawer,  and  "New- 
Tork  '*  that  of  the  drawees.  The  payee  had  no  designation 
but  his  name;  none  at  all  events  was  given  by  the  drawer. 
The  bank  in  good  faith  paid  the  draft  to  a  persen  presenting 
it  with  the  indorsement  of  Charles  F.  Graves,  a  genuine 
indorsement,  but  not  the  indorsement,  it  is  said,  of  the 
genuine  Graves.  Which  of  the  two,  under  these  circum- 
stances, should  bear  the  loss — the  drawer  who  carelessly 
omitted  all  designation,  or  the  drawees  who  innocently  paid 
the  wrong  person  in  consequence  of  such  omission  ?  As 
between  these  parties,  the  loss,  it  seems  to  me,  should  fall 
on  the  former.  Nor  do  I  perceive  that  the  payee,  the  qiuui 
assignee  of  the  drawer,  occupies  any  better  position  thair 
his  assignor.  Hurd  was  his  debtor,  and  bought  the  draft  to 
remit  in  payment  of  the  debt.  Hurd  directed  the  form. 
He  did  nothing  to  supply  the  drawer's  omission,  but  aggra- 
vated the  error  by  another  of  his  own ;  he  mailed  the  draft 
to  Charles  F.  Graves,  La  Salle,  Illinois,  intending  it,  he 
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says,  for  Charles  F.  Graves,  Mendota,  Illiiiois,  the  two, 
places  being  only  fifteen  miles  apart.  He  candidly  admits 
he  **made  a  mistake  in  directing  the  letter,  and  that  be 
should  have  directed  it  to  Mendota  instead  of  La  Salle." 
He  thus  by  his  own  act  put  the  draft  into  the  hands  of  the 
La  Salle  Graves,  and  held  out  the  La  Salle  Graves  as  the 
real  payee.  Can  he  complain  then,  that  the  Exchange  Bank 
recognized  his  indorsement?  Must  they  pay  twice  because 
he,  after  '*  ftiU  warning,"  as  he  admits,  chose  to  be  careless 
of  his  own  interests?  Or  would  it  not  be  more  just  that 
he  himself  should  pay  the  Mendota  Graves  to  whom  he 
confessedly  was  indebted,  and  whose  debt  confessedly  was 
not  discharged  by  this  remittance  to  the  wrong  person,  and 
who  swears  that  **  he  never  had  possession  of  the  draft,  and 
never  authorized^ any  one  to  indorse  his  name  upon  it,  and 
never  authorized  any  one  to  take  possession  of  it."  How, 
too,  I  would  ask,  with  such  a  statement  sworn  to  by  him 
on  the  trial,  can  he  maintain  an  action  of  trover,  resting  his 
complaint  on  the  averment  that  he  had  been  <*in  possession" 
as  the  legal  owner  ? 
The  judgment  should  be  reversed. 

Selden  and  Strong,  Js.,  expressed  no  opinion. 

Judgment  affirmed. 


Mead  v.  Mitchell  and  others. 

Under  <mr  statntes  an  actual  partition  or  sale  under  a  Judgment  In  partition 
*  is  effectual  to  bar  the  Aiture  contingent  interests  of  persons  not  m  mm, 
though  no  notice  is  published  to  bring  in  unknown  parties,  and  though  such 
Aiture  owners  may  take  as  purchasers  under  a  deed  or  will,  and  not  as 
claimants  under  any  of  the  parties  to  the  action. 
It  seems  that  independent  of  the  statute,  contingent  remainder  men,  or  persons 
to  take  under  an  executory  devise,  who  may  hereafter  come  Into  being,  are 
bound  by  the  Judgment  as  being  virtually  represented  by  the  parties  to  th« 
action  in  whom  the  present  estate  is  vested. 
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Appeal  from  the  Supreme  Court.  The  plaintiff  Mead, 
in  1843,  was  the  owner  in  fee  simple  as  tenant  in  common 
with  Mrs.  Ellen  Tooker,  a  widow,  of  the  real  estate  known 
as  No.  20  South-street,  in  the  city  of  New-York.  In  Octo- 
ber, 1844,  Mrs.  Tooker  died,  having  by  her  will  devised  her 
real  estate  to  William  Mitchell  in  trust  to  receive  the  rents 
and  profits  and  apply  the  same  to  the  use  of  Mrs.  Ellen  T. 
C.  Hudson,  a  married  niece  and  sole  heir  at  law  of  the  tes- 
tatrix, during  her  natural  life,  for  her  separate  use ;  and 
after  the  death  of  Mrs.  Hudson,  in  default  of  an  appoint- 
ment by  her,  to  convey  the  same  to  such  persons  of  the 
blood  of  Mrs.  Hudson  as  would  have  inherited  from  her  if 
it  had  been  real  estate  and  she  had  died  intestate  seized  of 
the  same,  and  for  the  same  estates.  The  will  empowered 
Mrs.  Hudson,  if  she  should  so  elect,  to  appoint  by  writing 
in  the  nature  of  a  last  will  and  testament,  that  the  rents, 
issues  and  profits  be  applied  to  the  use  of  her  husband 
dunng  his  natural  life,  and  also  to  appoint  by  similar  writing 
that  after  his  death  or  his  and  her  death,  the  trust  estate 
should  be  conveyed  to  such  of  the  persons  of  her  blood  as 
would  have  inherited  in  case  of  her  dying  intestate  seized 
of  real  estate,  as  she  might  select,  and  for  such  estates  as 
she  might  deem  proper. 

Mead  brought  his  action  for  partition  and  sale  of  the  prem 
ises;  making  parties  defendant  Mitchell  the  trustee,  Mrs. 
Hudson  and  her  husband,  William  Henry  Hudson  their  son, 
and  Catharine  H.  Robinson,  a  granddaughter  of  Mrs.  Hudson. 
The  last  two  defendants  were  the  only  persons  living  who 
on  the  death  of  Mrs.  Hudson  would  be  heirs-at-law  of  her 
blood.  No  other  persons  were  made  parties,  and  no  pro- 
ceeding was  had  by  publication  of  notice  as  against  unknown 
parties  in  interest.  There  was  judgment  for  the  sale  of  the 
premises,  directing  half  the  proceeds,  after  payment  of 
costs  and  expenses,  to  be  paid  to  Mitchell,  the  trustee,  to 
be  held  and  disposed  of  by  him  under  and  in  pursuance  of 
tiie  trusts  and  devises  contidned  in  Mrs.  Tooker's  will,  and 
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with  and  subject  to  the  powers  and  appointments  and  limi- 
tations contained  in  said  will. 

The  premises  were  sold  for  $38,600,  but  the  purchaser 
applied  to  be  discharged  on  the  grotmd  that  he  could  not 
obtain  a  good  title  under  the  judgment  and  sale.  The  main 
objection  was  that  it  could  not  be  shown  who  will  be  the 
heirs-at-law  of  the  blood  of  Mrs.  Hudson  who  will  be  enti- 
tled, under  the  will  of  Mrs.  Tooker,  to  the  remainder  in  fee 
on  the  death  of  Mrs.  Hudson,  or  upon  the  death  of  herself 
and  her  husband  in  case  she  should  make  an  appointment  in 
the  nature  of  a  will;  that  such  persons  might  not  be  yet  in 
existence  and  would  not  be  bound  by  the  judgment  and  sale. 
The  objections  were  overruled  and  the  purchaser  was  required 
to  complete  his  purchase.  This  order  was,  on  appeal  affirmed 
by  the  Supreme  Court  at  general  term  in  the  first  district, 
and  the  purchaser  appealed  to  this  court.  The  case  was 
submitted  on  printed  arguments. 

C  Van  Sanivoordj  for  the  appellant 

Benjamin  D.  SiUiman  and  John  T.  Hoffmanj  for  the 
respondents. 

Pbatt,  J.  It  seined  to  be  conceded  upon  the  argument 
that  the  interests  of  the  defendants  William  Henry  Hudson 
and  Catharine  H.  Bobinson,  were  substantially  the  same  as 
if  the  remainder  had  been  limited  to  them  directly,  and  not 
through  the  medium  of  a  conveyance  to  them  by  the  trus- 
tees. I  shall  therefore  in  the  examination  of  the  case, 
assume  that  they  stand  in  the  same  relation  to  the  other 
parties  as  if  no  conveyance  was  required  by  the  terms  of 
the  will.  The  estates  of  the  parties  are,  therefore,  as  fol- 
lows: 

The  plaintiff  has  an  estate  in  fee,  as  a  tenant  in  common 
with  the  trustee,  in  an  undivided  half  of  the  premises. 
The  defendant  Mitchell  as  trustee,  is  vested  with  an  estate 
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for  th«  life  of  Mrs.  Hudflon,  and  in  case  she  so  appoints  for 
the  life  of  her  husband,  in  the  premises  subject  to  the  exe- 
cution of  the  trusts. 

Of  course,  under  our  statute,  Mr.  and  Mrs.  Hudson  hold 
no  estate  in  the  land  but  simply  the  right  to  the  rents  and 
profits  for  their  support.  The  defendants  William  Henry 
Hudson  and  Catharine  H.  Robinson  hold  an  executory  inte- 
rest in  the  nature  of  a  vested  remainder,  subject  to  be 
opened  to  let  in  after  bom  children  of  Mrs.  Hudson  and  to 
be  entirely  defeated  in  case  other  children  should  be  bom 
of  Mrs.  Hudson  and  she  should,  under  the  power  of  appoint* 
ment  given  to  her  by  the  will,  make  an  appointment  exclu- 
sively in  their  favor.  These  defendants,  William  Henry 
and  Catharine,  now  have  a  vested  interest;  for  they  are  now 
persons  in  being  who  would  take  upon  the  termination  of 
the  precedent  estate  in  the  tmstee  for  the  life  of  Mrs.  Hud- 
son. But  it  is  possible  that  persons  may  yet  come  into 
being  who  will  be  entitled  to  take  under  the  will  with  them, 
and  if  Mrs.  Hudson  should  so  appoint  they  might  take  to 
the  exclusion  of  those  now  living.  It  is  this  contingency 
which,  it  is  argued  on  behalf  of  the  purchaser,  creates  an 
insuperable  impediment  in  the  way  of  his  receiving  a  per- 
fect title  to  the  premises  in  question. 

This  is  a  very  important  question,  and  one  which  has  not 
to  my  knowledge  been  directly  adjudicated  in  this  state 
except  in  the  case  of  Cheueman  v.  Thame  ( 1  Edwards^  629.) 

The  right  of  a  tenant  in  common  to  have  partition  of 
premises  held  in  common  has  been  supposed  to  be  an  abso- 
lute right  (2  £2.,  194),  and  the  right  seems  to  be  deemed 
absolute  in  our  statute  regulating  proceedings  in  partition. 
(2  IL  S.f  818.)  Nothing  therefore  but  imperious  legal 
necessity,  growing  out  of  clear  provisions  of  the  statute  or 
well  established  adjudication,  should  impel  this  court  to 
hold  that  remote  contingent  interests  of  persons  not  in  being 
cannot  be  concluded  by  proceedings  in  partition.  It  is  not 
a  question  of  entirely   divesting  and  destroying  such  con* 
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tingent  interests ;  but  simply  a  question  whether  the  pioperty 
upon  which  they  are  attached  may  be  changed  in  form ; 
whether  land  may  be  converted  into  personal  securities 
under  the  direction  of  the  court  preserving  such  interests 
intact  upon  the  property  in  its  new  form. 

In  the  English  Court  of  Chancery  the  general  rule  is  that 
in  actions  affecting  the  title  to  land  it  is  sufficient  to  bring 
before  the  court  the  person  entitled  to  the  first  estate  of 
inheritance  with  those  claiming  prior  interests,  omitting 
those  who  might  claim  in  remainder  or  reversion  after  such 
vested  estate  of  inheritance.  {Calv.  on  Parties^  48;  Mt^ 
Pleadings  J  173.)  A  decree  against  the  person  having  the 
first  estate  of  inheritance  would  bind  those  in  remainder  or 
reversion,  although  the  estate  might  afterwards  vest  in  pos- 
session. Indeed,  it  was  improper  to  make  parties  thus 
remotely  interested  parties  to  the  action,  and  thus  put  them 
to  the  trouble  of  litigating  a  matter  in  which  they  might 
never  have  any  interest.  It  was  a  rule,  therefore,  which 
had  been  adopted,  as  it  was  said,  partly  from  necessity  and 
partly  on  considerations  of  convenience.  {Cedv.t  61;  2 
Spence  Eg.  Jtir.y  707 ;  Story  Eq.  PL,  %  144. ) 

It  would  therefore  follow,  as  a  matter  of  course,  from  this 
rule,  that  contingent  limitations  and  executory  devises  to 
persons  not  in  being  would  in  like  manner  be  bound  by  a 
decree  against  the  virtual  representative  of  these  remote  and 
contingent  interests,  the  person  having  the  first  vested  estate 
of  inheritance.  (Calv.  on  Part.,  60;  Mitf.  PL,  174.) 

But  it  was  said,  in  Ooodess  v.  Williams  {2  Y.  if  C,  696), 
that  this  principle  of  virtual  representation  did  not  apply  to 
cases  where  a  person  seized  m  fee  is  liable  to  have  that  seizin 
defeated  by  a  conditional  limitation  or  executory  devise ; 
for,  in  such  case,  the  estate  is  not  sufficiently  represented 
by  the  person  having  the  first  estate  of  inheritance.  That  is 
the  condition  of  the  parties  in  the  case  at  bar;  and  if  the 
distinction  be  well  founded,  and  apply  to  the  remote  con- 
tingent interests  of  those  not  in  being  as  well  as  those  in 
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being,  the  sale  in  this  case  would  not,  without  aid  from  our 
statutes,  be  conclusive. 

It  is  difScult  to  perceive  why  such  a  party  could  not 
represent  these  remote  interests  as  well  as  one  holding  an 
estate  not  thus  liable  to  be  defeated.  Except  in  cases  involv- 
ing these  interests  directly,  such  as  actions  for  the  construc- 
tion of  a  will  or  deed  creating  these  estates,  it  is  difficult  to 
perceive  how  their  interests  can  conflict.  Surely  the  same 
considerations  of  necessity  and  convenience  might  be  invoked 
in  favor  of  applying  the  same  rule  to  both  classes  of  cases. 
At  all  events,  the  exception,  if  it  exists,  should  not  be 
extended.  In  the  case  cited  the  contingent  interests  were 
represented  by  persons  in  being,  capable  of  being  made 
parties,  and  Stobt,  in  his  commentaries  on  Equity  Pleadings, 
qualifies  the  rule  and  restricts  it  to  cases  where  such  con- 
tingent interests  are  represented  by  persons  in  esse.  ( Story 
Eq.  PLj^  147.)  The  rule  or  exception  thus  qualified,  although 
oftentimes  inconvenient  in  its  application,  would  interpose 
no  insuperable  bar  to  a  final  judgment  in  suits  afiecting  lands 
subject  to  such  remote  and  contingent  interests. 

This  principle  of  virtual  representation  by  the  person 
vested  with  the  first  estate  of  inheritance  has  often  been 
applied  in  the  English  courts  to  suits  for  partition.  In  WUls 
V.  Slade  (6  Fes.,  498)  it  wa«  held  by  Lord  Eldon  that  "it 
was  no  objection  to  a  partition  that  other  persons  may  come 
in  esse  and  be  entitled :  for  if  so,  in  every  case  where  there 
is  a  settled  estate  with  remainder  to  persons  who  may  come 
tft  essCi  there  never  can  be  a  partition." 

It  was  also  held,  in  GasJceU  v.  OasMl  (6  iStm.,  643),  that 
a  tenant  for  life  of  an  undivided  share  of  an  estate,  with 
remainders  to  his  unborn  sons  in  tail,  may  file  a  biU  for 
partition,  and  the  decree  will  be  binding  upon  the  sons  when 
t»  esse.  (  Ch.  iJ.,  126 ;  2  P.  W.,  518 ;  Sumfs  Eq.  Jut.,  %  656,  a.) 
The  general  rule  was  also  recognized  by  Chancellor  Wal- 
WOBTH  in  Nodine  v.  Gree^nfidd  etal.  {7  Paige f  654). 
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I  think,  therefore,  that  under  the  general  principles  of 
equity  practice,  independent  of  our  statute,  a  decree  for 
partition  in  this  case  would  be  binding  as  well  upon  those 
who  are  parties  to  the  suit  as  upon  those  who  may  hereafter 
come  into  being,  entitled  under  the  will  to  an  interest  in  the 
premises.  And  as  the  legislature  has  provided  that  a  sale 
of  the  lands  may  be  made  in  cases  where  partition  cannot 
be,  I  can  see  no  reason  why  a  judgment  for  sale  should  not 
be  as  conclusive  as  a  judgment  in  partition. 

But  if  there  be  any  question  in  regard  to  the  conclusive 
effect  of  a  judgment  for  partition  or  sale  without  the  aid  of 
the  statute,  I  am  satisfied  that  vrith  such  aid  there  can  be 
none.  The  first  statute  of  this  state  upon  the  subject  was 
passed  in  1785,  and  it  has  been  modified  more  or  less  down 
to  the  Revised  Statutes;  but  the  provisions  in  regard  to 
parties,  the  method  of  bringing  them  into  court,  and  the 
effect  of  the  judgment  to  bind  the  remote  and  contingent 
interests  of  persons  not  parties  to  the  suit  or  proceeding, 
have  not,  as  I  can  perceive,  been  materially  changed.  I 
shall  therefore  confine  myself  to  the  examination  of  the 
statute  as  it  now  stands,  vrithout  attempting  to  examine 
critically  the  various  changes  and  modifications  which  have 
been  at  different  times  made  in  the  proceedings  for  parti- 
tion. 

The  first  section  seems  to  recognize  the  right  of  a  tenant 
in  common  of  lands  to  a  partition  as  an  absolute  right.  (2 
JL  S.y  317.)  The  seventh  section  provides  that  in  case 
*'any  one  or  more  of  such  parties,  or  the  share  or  quantity 
of  interest  of  any  of  the  parties,  be  unknown  to  the  peti- 
tioner, or  be  uncertain  or  contingent,  or  the  ownership  of 
the  inheritance  shall  depend  upon  an  executory  devise,  or 
the  remainder  shall  be  a  contingent  remainder,  so  that  par- 
ties cannot  be  named,  the  same  shall  be  set  forth  in  the 
petition."  The  language  of  this  section  is  broad  enough  to 
cover  any  conceivable  interest  of  persons  in  esse  or  not  in 
esuf  and  if  their  rights  are  not  to  be  affected  by  the  decree, 
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it  is  difficult  to  discover  why  any  notice  should  be  taken  of 
such  interests  at  all. 

Where  owners  are  unknown,  of  course  they  are  not  nomin- 
ally parties  to  the  procee£ngs,  and  although  publication  is 
required  to  be  made  in  such  cases,  yet  that  is  not  upon  any 
assumption  that  by  such  publication  those  unknown  parties 
will  receive  actual  notice,  but  simply  that  everything  may 
be  done  which  the  nature  of  the  case  will  allow,  for  the 
purpose  of  giving  them  notice.  If  they  get  it,  well ;  if  not, 
the  partition  is  not  barred,  but  it  goes  on  to  final  decree ; 
and,  if  partition  cannot  be  made,  to  a  sale  and  conveyance 
of  >i;he  premises,  which  conveyance,  by  section  sixty-one, 
**  shall  be  a  bar,  both  in  law  and  equity,  against  all  persons 
interested  in  such  premises  in  any  way,  who  shall  be  named 
as  parties  in  the  said  proceedings ;  and  against  all  such  per- 
sons and  parties  as  were  unknown,  if  notice  shall  have  been 
given  of  the  application  for  partition  by  such  publication  as 
is  hereinbefore  directed ;  and  against  all  other  persons  claim- 
ing from  such  parties  or  either  of  them."  {2  R.  S.^  327.) 

The  language  of  this  section  is  very  comprehensive,  and 
taken  in  connection  with  the  provisions  of  the  seventh  sec- 
tion, embraces,  I  think,  the  interests  of  unknown  parties 
not  in  ewe,  as  well  as  those  in  esse*  As  very  few,  if  any,  of 
the  parties  in  being  who  are  unknown,  would  ever  receive 
any  actual  benefit  from  the  publication,  it  would  be  strange 
if  the  legislature  should  make  the  sale  and  conveyance  bind- 
ing and  conclusive  upon  them  and  not  upon  those  who  were 
not  in  being  at  all,  and  whose  interests  are  so  remote  that 
it  is  uncertain  whether  they  will  ever  come  into  being,  or 
that  the  interests  will  ever  attach.  Such  could  not  have 
been  the  design  of  the  legislature.  The  statutes  have  indeed 
changed  the  former  practice  so  as  to  require  all  persons 
whatever  the  nature  of  their  interests  may  be,  if  known,  to 
be  made  parties,  but,  '*  where  such  interests  are  unknown,'' 
or  **  where  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise,  or  the  remainder  shall  be  a  contingent 

Smith.— Vol.  m.  88 
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remainder,  so  that  the  parties  cannot  be  named,"  the  pro- 
ceedings will  not  be  arrested,  but  will  still  go  on  to  judg- 
ment;  which  judgment,  unless  it  be  conclusive  upon  all 
these  interests,  would  be  a  mere  idle  ceremony,  of  no  use 
except  to  mislead. 

In  Cheeseman  v.  Thome  (1  Edw.,  629),  the  precise  question 
came  before  Vice-Chancellor  McCoun,  substantially  in  the 
same  manner  as  it  now  comes  before  this  court — by  objec- 
tion on  the  part  of  the  purchaser.  It  was  there  held  that 
the  interests  of  persons  not  in  esse  were  bound,  and  the  pur- 
chasers were  compelled  to  complete  their  purchases.  That 
decision  has  been  followed  now  some  twenty-five  years 
unquestioned,  I  think,  until  this  case,  and  has  been  cited  as 
authority  by  writers  upon  chancery  practice.  (2  Hoffm.  Ch 
Pr.,  161;  2  Barb.  Ch.  Pr.,  287.)  Had  I  any  doubt  upon 
the  construction  of  the  statute  I  should,  under  the  circum- 
stances, be  inclined  to  hold  that  the  point  was  res  adjudicata 
in  this  state,  and  that  it  should  not  now  be  deemed  an  open 
question. 

I  think,'  therefore,  that  the  order  of  the  court  below  should 
be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Cboghak  and  others  v.  LrviNGSTON  and  others. 

In  an  action  for  partition  in  the  Sapreme  Court,  as  in  equity,  the  omiBsion  of 
the  guardian  ad  lUem  of  an  iniknt  defendant  to  file  his  bond  as  required  by 
statute,  is  a  mere  irregularity  which  is  amendable  and  does  not  affect  the 
jurisdiction  of  the  court  or  the  Talidity  of  a  sale  under  its  Judgment 

Ch,  277  of  1862,  authorizing  the  filing  of  a  guardian's  bond  after  Judgment  in 
cases  of  actual  partition,  is  an  enabling  and  not  a  restrictire  one.  It  does 
not  impair  the  power  of  a  court  haying  original  equity  jurisdiction  to  amend 
an  irregularity  by  orderiog  such  bond  to  be  filed  before  or  after  a  sale,  as 
weU  as  OD  aeinal  partition. 
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Appeal  from  an  order  of  the  Supreme  Court,  made  in  an 
action  for  partition,  compelling  the  appellants,  who  had 
jointly  purchased  a  part  of  the  prepay  at  the  sale,  to  com- 
plete their  purchase.  Matilda  C.  Livingston,  one  of  the 
defendants  in  the  action,  beiug  an  infant  more  than  fourteen 
years  of  age,  Schuyler  Livingston,  her  father,  was,  upon  her 
petition,  appointed  her  guardian  ad  litems  by  an  order  entered 
October  2,  1856.  He  appeared  and  put  in  the  common 
answer.  A  judgment  was  rendered  May  5,  1857,  directing 
the  sale  of  the  real  estate  described  in  the  complaint  One 
parcel  thereof,  a  farm  in  Columbia  county,  was  sold  July  1, 
1857,  to  the  appellants  for  the  sum  of  $61,250,  and  by  the 
terms  of  sale  the  purchase  was  to  be  consummated  on  the 
24th  day  of  July,  1857.  The  appellants  on  that  day  declined 
to  complete  their  purchase.  Their  objection  to  the  title 
was,  that  Schuyler  Livingston  had  never  filed  any  bond  as 
guardian.  On  the  25th  July,  1857,  Mr.  Livingston  executed 
a  bond,  which  was  duly  approved  as  to  its  form  and  the  suf- 
ficiency of  the  sureties.  The  bond  bore  the  date  of  the  order 
appointing  him,  October  2,  1856.  Upon  the  filing  of  an 
affidavit  proving  that  the  omission  to  execute  the  bond  in 
due  season  was  unintentional  and  resulted  from  the  neglect 
of  a  clerk  of  the  attorney,  and  upon  the  written  consent  of 
all  the  parties  to  the  action,  an  order  was  made  by  the  court 
at  special  term  directing  the  bond  to  be  filed  nunc  pro  tunc 
as  of  October  2,  1856,  and  to  have  the  same  effect  as  if  it 
had  been  filed  on  that  day.  The  plaintiffs,  upon  proof  of 
these  facts,  applied  for  an  order  requiriug  the  purchasers  to 
complete  their  purchase,  and  such  order  was  made  at  special 
term.  The  purchasers  appealed,  and  the  order  was  affirmed 
by  the  court  at  general  term  in  the  first  district,  provision- 
ally that  it  should  appear  upon  examination,  to  be  made  by 
one  of  the  justices  of  the  court,  that  the  guardian  ad  litem 
had  faithfully  discharged  tus  duty  in  the  progress  of  the 
action ;  that  no  injustice  had  been  done  to  the  infant,  and 
that  it  was  for  the  interest  of  the  infant  that  the  sale  should 
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be  confinned.  Such  examination  was  had,  upon  notice  to 
the  purchasers,  and  the  order  having  become  absolute,  the 
purchasers  appealed  to  this  court. 

LivingsUm  Livingstony  for  the  appellants. 

Nicholas  HiUi  for  the  respondents. 

Pratt,  J.  The  principal  question  in  this  case  I  deem  to 
be,  whether  the  mistake  on  the  part  of  the  guardian  in  not 
filing  his  bond  according  to  the  requirements  of  the  statute, 
rendered  the  proceedings  and  judgment  absolutely  void ;  for 
if  it  was  merely  an  irregularity  which  rendered  the  proceed- 
ings voidable  only,  the  court  had  undoubtedly  the  power  to 
allow  an  amendment  of  the  proceedings  by  filing  a  bond 
nunc  pro  tunc.  My  examination  will  therefore  be  directed 
mainly  to  this  point. 

First.  The  Court  of  Chancery  had  original  jurisdiction  of 
an  action  for  partition  without  the  aid  of  the  statute*  ( 1 
Storrfs  Eq.  Jur.^  ^  646.)  The  earliest  instance  of  a  bill  for 
partition  noticed  in  the  books  was  in  the  reign  of  Elizabeth, 
and  in  the  report  of  the  case  it  is  said  that  the  court  inter- 
fered from  necessity,  in  respect  of  the  minority  of  one  of  the 
parties,  because  he  could  not  be  made  a  party  to  a  writ  of 
partition.  ( Toth.  Tran8.i  165.) 

The  proceeding  by  suit  in  equity  does  not,  therefore, 
depend  upon  the  statute  for  jurisdiction,  and  in  that  respect 
is  quite  different  from  proceedings  by  petition,  before  the 
Code,  in  the  common  law  courts.  In  an  ordinary  suit  in 
equity,  jurisdiction  of  the  parties  defendant  is  obtained  by 
service  and  return  of  process  upon  infants  as  well  as  adults* 
In  such  cases  the  plaintiff  is  not  bound  in  his  bill  to  notice 
the  fact  that  the  defendants,  some  or  all  of  them,  were  infants 
but  he  might  frame  his  bill  and  issue  his  subpoena  the  same  as 
if  all  were  adults.  After  they  were  brought  in  upon  process 
it  was  necessary,  both  at  law  and  in  equity,  that  guardians 
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shonld  be  appointed  to  appear  for  them»  and  it  was  erroneous 
for  tbem  to  appear  by  attorney ;  but  I  apprebend  that  a  case 
cannot  be  found  holding  that  a  judgment  or  decree  when 
they  appeared  by  attorney  would  be  void.  In  a  common  law 
action  the  rule  was  in  practice  that  an  infant  plaintiff  should 
have  a  prochem  ami  and  an  infant  defendant  a  guardian 
appointed  before  he  was  allowed  to  plead;  yet  a  neglect  in 
this  respect  did  not  render  the  proceedings  void.  The  objec- 
tion was  not  even  a  ground  of  non-suit  at  the  trial,  (2  Saund.^ 
213  a,  n.  5;  7  John.  R.^  373).  It  could  only  be  taken 
advantage  of  by  plea  in  abatement  where  an  infant  plaintiff 
pleaded  without  a  guardian.  And  where  judgment  was 
against  the  infant  it  was  error  in  fact  for  .which  the  judg- 
ment would  be  revoked,  But  when  the  judgment  was  in 
favor  of  the  infant  it  could  not  be  reversed  on  account  of 
his  not  having  appeared  by  guardian.  ( 6  Bam.  If  Ald.^  418 ; 
Lil.  En.f  565 ;  2  JLd.  Raym.^  1476).  The  want  of  the  appoint- 
ment of  a  guardian  did  not  therefore  deprive  the  court  of 
jurisdiction  even  at  common  law. 

In  Equity  the  infant  became  the  ward  of  the  court  upon 
the  service  of  process  upon  him,  and  the  guardian  ad  litem 
was  but  the  agent  of  the  court  to  attend  to  his  interests 
during  the  litigation.  (  2  Lead.  Cos.  in  Eq.^part  2, p  137,  note ; 
3  QUnumj  435 ;  McPhenon  on  InfantSy  Appendix. )  A  failure 
therefore  to  provide  this  agent  would  not,  it  would  seem> 
affect  the  jurisdiction  of  the  court,  but  was  a  matter  of  error. 
(  AustinY.  Trusteeif  ^.f  8  Metc.^  196 ;  Smithy.  Bradley ^  6  Smede 
Sf  Mairsh.f  485. )  And  if  the  failure  to  appoint  a  guardian  at 
all  did  not  render  the  proceedings  void,  for  a  much  stronger 
reason  the  fiEiilure  of  the  guardian  when  appointed,  to  com- 
ply with  all  the  requirements  of  the  statute,  would  not 
deprive  the  court  of  jurisdiction  and  render  the  proceedings 
void. 

Secondly.  Does  the  statute  change  this  rule  in  regard  to 
actions  for  partition?  It  will  not  be  necessary  to  examine 
the  question  in  regard  to  those  special  proceedings  by  peti- 
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tion  in  the.  law  courts,  in  force  before  the  Code,  for  that  I 
apprehend  would  scarcely  aid  the  inquiry  in  regard  to  actions 
in  equity  or  under  the  Code.  Those  were  special  proceed- 
ings, out  of  the  regular  course  of  the  common  law,  and  it 
is  an  elementary  principle  that  in  those  special  statutory 
proceedings,  out  of  the  regular  course  of  actions  at  common 
law,  by  which  parties  might  be  divested  of  their  estate,  all 
the  requirements  of  the  statute  must  be  strictly  complied 
with. 

Again,  no  process  was  served  in  those  proceedings,  but 
instead  of  it  a  simple  notice  to  appear ;  and  in  case  there 
were  infant  parties  the  first  thing  to  be  done  was  to  procure 
the  appointment  of  a  guardian  to  appear  for  them.  No 
jurisdiction  was  obtained  at  all  of  infant  defendants,  except 
by  the  appointment  of  a  guardian  ad  litem.  It  is  not  neces- 
sary, therefore,  to  contend  that  an  infant  would  be  bound  by 
a  judgment  in  partition  when  no  guardian  had  been  appointed 
for  him  in  such  a  case. 

But  when  the  partition  is  sought  to  be  obtained  by  action, 
the  practice,  at  least  so  far  as  getting  the  parties  before  the 
court,  is  the  same  as  in  other  actions,  by  the  service  and 
return  of  process.  Many  of  the  provisions  of  the  statute 
are  not  applicable  at  all  to  an  action  in  chancery ;  those 
that  were  applicable  were  not  designed  to  restrict  the  juris- 
diction of  the  court,  but  simply  to  surround  infant  litigants 
with  those  safeguards  which  the  legislature  deemed  neces- 
sary to  protect  their  rights.  It  is  true  that  the  language  is 
somewhat  imperative,  ''that  before  any  rule  to  plead  or 
any  other  subsequent  rule  or  order  shall  be  made,  the  court 
shall  be  satisfied  that  such  bond  has  been,  executed  and  filed 
in  the  office  of  the  clerk'*  {2  R.  S.,  317,  ^  4),  but  it  is  no 
more  imperative  than  the  language  of  the  statute  ''  that 
before  any  process  shall  be  issued  in  the  name  of  an  infant 
who  is  sole  plaintiff  in  any  suit,  a  competent  and  responsible 
person  shall  be  appointed  to  appear  as  next  friend  in  such 
suit"  (2  R.  &,  446,  ^2),  and  of  section  eight:  ''after  the 
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issuing  of  process  against  any  infant  defendant,  by  which  he 
shall  have  been  arrested,  the  suit  shall  not  be  further  prose- 
cuted until  a  guardian  ad  litem  shall  be  appointed,"  &c. 
Here  the  language  is  quite  as  imperative  and  absolute  as  it 
could  well  be  framed,  and  yet  the  non-compliance  with 
these  requirements  has  never  been  held  to  render  the  pro- 
ceedings void.  Even  in  courts  of  limited  jurisdiction,  such 
as  justices'  courts,  where  the  directions  for  the  appointment 
of  next  friends  and  guardians  for  infant  suitors  are  equally 
commanding,  the  proceedings  were  never  held  void  but 
simply  voidable.  (18  Wend.,  613,  563;  Qra.  Pr.j  I'J'O.)  It 
seems  to  me,  therefore,  the  most  that  can  be  said  in  this 
case  is  that  the  proceedings  were  irregular  merely,  and  not 
void. 

Thirdly.  Assuming,  then,  that  the  proceedings  were  not 
voidt  I  can  perceive  no  good  reason  why  the  court  had  not 
power  to  order  them  amended.  Aside  from  the  Code,  the 
power  of  the  old  Court  of  Chancery  was  adequate  to  order 
such  an  amendment.  Suppose  the  infant  had  not  been 
made  a  party  at  all  and  the  defect  had  been  discovered 
immediately  after  the  sale,  I  cannot  see  why  the  court  might 
not  have  directed  her  to  be  brought  in  by  supplemental 
complaint ;  and,  after  appointment  of  guardian,  if  it  appeared 
best  for  the  infimt,  the  court,  by  consent  of  the  guardian, 
might  have  made  an  order  directing  the  judgment  to  stand 
good  as  against  her,  and  allowing  her  to  receive  the  benefits 
of  the  sale.  But  in  the  case  at  bar  the  infant  was  already 
in  court,  and  had  appeared  by  guardian ;  and  the  court  upon 
directing  the  bond  to  be  filed  nunc  pro  tunc,  must  be  pre- 
sumed to  have  examined  the  pleadings  and  ascertained 
whether  the  guardian  had  neglected  his  duty  in  any  respect. 
Upon  finding  that  he  had  not  neglected  his  duty,  and  that 
the  interest  of  the  infant  could  not  sufier  thereby,  instead 
of  going  through  the  whole  proceedings  again,  the  court 
allowed  them  to  stand  as  it,  in  my  opinion,  had  clearly  the 
right  to  do  under  the  old  equity  practice. 
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But,  by  the  Code,  if  there  was  any  defect  in  the  power 
before,  its  power  is  ample  under  that  instrument  By  sec- 
tion one  hundred  and  seventy-three  the  court  is  authorized, 
"  either  before  or  after  judgment,  in  furtherance  of  justice, 
and  upon  such  terms  as  may  be  proper,  to  amend  any  plead- 
ing, process  or  proceeding  by  ad<£ng  or  striking  out  the 
name  of  a  party  or  by  correcting  a  mistake  in  any  other 
respect."  These  provisions  are  very  broad  and  comprehen- 
sive, and  would  seem  to  apply  as  well  to  actions  in  parti- 
tion as  to  actions  for  any  other  relief.  No  one,  I  think, 
would  doubt  this,  were  it  not  for  an  act  of  the  legislature 
in  1852,  which  it  is  claimed  is  a  legislative  interpretation  of 
the  Code,  showing  that  the  one  hundred  and  seventy-third 
section  was  not  designed  to  apply  to  actions  for  partition. 
This  act  assumes  to  confer  power  upon  the  court  to  allow 
bonds  of  guardians  to  be  filed  nunc  pro  Umc^  before  judgment 
or  decree  in  all  cases,  and  after  judgment  or  decree  in  cases 
of  actual  partition. 

In  the  first  place,  as  to  the  efiect  of  this  act,  it  will  not 
be  contended  that  if  the  court  had  the  power,  before,  to  allow 
a  bond  to  be  filed  nunc  pro  tunc  after  judgment  and  sale,  that 
such  power  is  taken  away  by  the  act.  It  can  only  be  used, 
therefore,  as  a  legislative  expression  of  opinion  in  regard  to 
the  state  of  the  law,  and  the  power  given  by  the  one  hun- 
dred and  seventy-third  section  of  the  Code,  to  the  courts  in 
actions  for  partition.  As  an  opinion  of  the  law-making 
power  it  might  be  entitled  to  some  weight,  were  it  not 
manifest  from  the  act  itself  that  it  must  have  been  passed 
with  little  examination,  and  with  a  very  limited  understand- 
ing of  the  progress  which  the  Code  had  made  subsequent  to 
its  first  enactment  in  1648.  As  the  Code  stood  in  1852,  and 
still  stands,  the  statutory  proceedings  by  petition  had  been 
entirely  repealed,  and  there  was  no  method  in  force  for  pro- 
curing a  compulsory  partition  except  by  action,  and  jet  the 
act  of  1852  assumes  that  those  proceedings  are  yet  in  force. 
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That  these  proceedings  by  petition  are  repealed  is  mani- 
fest from  a  slight  examination  of  the  Code  as  it  was  origi- 
nally enacted,  and  as  it  has  since  been  amended.  By  section 
three  hundred  and  ninety  of  the  original  Code,  it  was  not 
to  affect  any  proceedings  provided  for  by  the  second,  third, 
fourth,  fifth,  sixth  and  eighth  titles  of  chapter  five,  third 
part  of  the  Revised  Statutes.  In  the  amended  Code  of 
1849,  the  reservation  of  proceedings  provided  for  by  the 
second,  third,  fourth,  fifth  and  sixth  titles  was  omitted,  and 
several  new  chapters  were  added  to  the  Code.  By  reference  to 
the  Revised  Statutes  it  will  be  found  that  title  two  provided 
for  the  determination  of  claims  to  real  property,  that  title 
four  was  in  relation  to  the  writ  of  nuisance,  and  that  title 
five  was  in  relation  to  waste.  They  were  all  omitted  from 
the  reservation  of  existing  proceedings  in  the  Code  of  1849, 
and  in  lieu  chapter  four  was  inserted  in  the  Code,  entitled 
*'  Of  actions  to  determine  conflicting  claims  to  real  property 
and  for  waste  and  nuisance."  The  same  remedies  provided 
in  those  titles  were  thereafter  to  be  obtained  by  action  under 
the  Code.  So  title  three,  reserved  in  the  Code  of  1848, 
being  the  title  regulating  proceedings  in  partition,  was 
omitted  from  the  Code  of  1849,  and  in  its  place  chapter 
three  of  the  Code  was  adopted.  This  chapter  is  entitled 
"  Actions  for  the  partition  of  real  property."  It  provides 
that  the  provisions  of  the  Revised  Statutes  relating  to  the 
partition  of  lands  "  shall  be  applicable  to  actions  for  such 
partition  brought  under  the  Code,  so  far  as  the  same  can 
be  so  applied  to  the  substance  and  subject  matter  of  the 
action  without  regard  to  its  form."  It  is  therefore  manifest 
that  this  provision  was  designed  as  a  substitute  for  the  pro- 
ceedings by  partition.  There  is  no  longer  any  necessity  for 
any  such  proceedings.  The  remedy  by  action  is  much  more 
simple.  Under  the  old  practice  a  suit  in  chancery  was  very 
expensive  and  protracted,  and  hence  the  necessity  of  those 
special  proceedings.  But  now  an  action  under  the  Code 
would  afford  a  remedy  quite  as  speedy  and  much  less  expen- 
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sive ;  and  it  was  one  of  the  primary  objects  with  the  codifiers 
to  simplify  the  practice  and  to  provide  as  far  as  possible  one 
form  of  action  for  all  the  different  kinds  of  remedies.  These 
considerations,  in  addition  to  the  fact  that  by  the  Code  of 
1849,  a  substitute  for  those  proceedings  was  adopted,  and 
the  reservations  of  the  Code  of  1848  were  no  longer^etained, 
leave  no  doubt  I  think  that  the  remedy  by  petition  was 
designed  to  be  abolished. 

Again,  the  firamers  of  the  act  of  1852  did  not  seem  to 
notice  that  by  the  Code  a  guardian  is  now  appointed  for  an 
infant  plaintiff  as  well  as  for  an  infant  defendant ;  that  the 
terms  next  friend,  or  prochein  and  as  applied  to  infant  liti- 
gants are  now  obsolete.  Nor  did  they  notice  that  there  is 
no  longer  such  a  thing  as  a  decree,  as  applied  to  the  final 
determination  of  the  cause ;  that  such  determination  is  now 
a  judgment  whether  the  relief  granted  be  equitable  or  legal. 
In  fine  this  act  was  manifestly  got  up  to  enable  some  blun- 
dering practitioner  to  extricate  himself  from  some  fancied  or 
real  difficulty  into  which  he  had  fallen  or  supposed  he  had 
fallen.  I  am  not  therefore  disposed  to  treat  it  as  very  con- 
trolling authority  upon  the  question  under  consideration, 
but  rather  to  examine  and  determine  the  question  as  we 
should  have  felt  authorized  to  determine  it  previous  to  the 
passage  of  the  act. 

The  act  of  1857,  applying  the  one  hundred  and  seventy- 
third  section  of  the  Code  to  proceedings  for  partition  under 
the  Revised  Statutes,  has  also  been  referred  to  as  bearing 
upon  the  question.  As  those  proceedings  had  been  abolished 
some  eight  years  when  this  act  was  passed,  it  is  not  easy  to 
ascertain  the  object  which  the  legislature  had  in  view  in 
passing  it.  If  they  assumed  that  those  proceedings  were 
still  in  force,  then  the  object  must  have  been  to  give  the 
courts  the  same  power  to  amend  in  proceedings  by  petition 
as  they  already  possessed  in  proceedings  by  action.  And  as 
the  purpose  of  the  act,  as  appears  by  its  title,  was  "to  pro- 
tect purchasers  upon  sales  in  partition  of  lands,"  it  must 
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have  been  to  enable  the  courts  to  amend  proceedings  after 
judgment  and  sale  rather  than  before.  So  far,  therefore,  as 
this  act  is  concerned,  it  constitutes  a  legislative  expression 
in  favor  of  the  position  that  the  court  had  power  to  grant 
the  amendment  in  question.  For  it  is  scarcely  to  be  assumed 
that  the  legislature  designed  to  give  a  larger  power  to  the 
court  to  grant  amendments  in  special 'proceedings  than  they 
possessed  in  actions. 

It  was  suggested  upon  the  argument  that  there  is  a  dis- 
tinction between  cases  where  a  sale  is  had  and  where  actual 
partition  is  made.  It  strikes  me  that  if  there  be  any  differ- 
ence the  power  of  amendment  should  be  less  than  in  the  case 
of  a  partition.  It  is  clearly  much  more  important  that  a 
judgment  should  be  final  in  the  former  case  than  in  the 
latter;  and  such  has  been  the  rule  in  analogous  cases  in  the 
English  Court  of  Chancery.  There,  in  the  case  of  a  strict 
foreclosure,  the  infant,  after  his  majority,  is  allowed,  under 
certain  circumstances,  to  come  in  and  have  the  decree 
opened.  But  in  the  case  of  a  sale  no  such  privilege  is 
accorded  to  him,  but  his  right  is  cut  off  by  the  decree  and 
sale  and  he  is  concluded. 

Upon  the  whole,  I  am  satisfied  that  the  order  made  at 
general  term  should  be  affirmed. 

Roosevelt,  J.,  expressed  no  opinion. 

Judgment  affirmed* 


Fabbon  v.  Shebwood. 


The  Coda  htfl  not  ehsagad  the  former  rule  of  pIe«diDg,  ihsi  a  ptity  who  has 
ftdly  performed  a  special  oontnct  on  his  part  may  coont  upon  the  Implied 
■ammpelt  of  the  other  party  to  pay  him  the  ittpnlated  pricOi  and  ii  not 
bomid  to  declare  specially  upon  the  agreement. 

Appeal  firom  the  Superior  Court  of  Buffiilo.    The  com- 
plaint was:    '* First.  That  the  defendant  is  indebted  to 
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the  plaintiff  in  the  sum  of  foarteen  hundred  and  twenty- 
nine  and  i^S-  dollars,  for  work,  labor  and  services  done  and 
performed  for  the  defendant,  at  his  special  instance  and 
request,  at  the  city  of  BuffiJo,  by  the  plaintiff  and  his  ser- 
vduts  and  agents,  at  divers  times  between  the  8th  day  of 
March,  1852,  and  the  commencement  of  this  action,  in  and 
about  quarrying,  dressing,  preparing,  delivering,  putting 
together  and  erecting  certain  building  stones,  in  and  about 
defendant's  dwelling  on  Mainnrtreet,  in  said  dty  of  Buffalo, 
and  that  the  said  y^ork,  labor  and  services  were  reasonably 
worth  the  sunt  of  fourteen  hundred  and  seventy-nine  and 
iVlr  dollars;  and  that  the  defendant  has  not  paid  the  plain- 
tiff the  said  sum  nor  any  part  thereof,  but  has  hitherto 
wholly  neglected  and  refused  so  to  do.  Second.  And,  for  a 
second  cause  of  action  against  the  defendant,  the  plaintiff 
says  that  the  defendant  is  indebted  to  him  in  the  sum  of 
thirty-eight  and  -rhy  dollars,  for  certain  dressed  building 
stones,  before  the  commencement  of  this  action  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  at  the  city  of 
Buffalo,  at  defendant's  special  instance  and  request;  that 
the  said  building  stones  were  reasonably  worth  the  said  sum 
of  thirty-eight  and  t^  dollars ;  and  that  the  defendant  has 
not  paid  the  plaintiff  the  said  sum,  or  any  part  thereof,  but 
has  hitherto  wholly  neglected  and  refused  so  to  do.  Where- 
fore the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  fifteen  hundred  and  seventeen  dollars  and 
sixty-three  cents,  besides  the  costs  of  this  action."  The 
defendant,  by  his  answer,  denied'each  and  every  allegation 
of  the  complaint.  The  action  was  tried  before  a  referee. 
Upon  the  trial,  the  plaintiff  produced  several  witnesses,  who 
proved  the  work,  labor  and  materials  specified  in  a  bill  of 
particulars,  furnished  the  defendant,  of  the  plaintiff's  claim, 
and  the  value  of  the  different  items;  and  then  rested. 
Whereupon  the  defendant  proved  payment  of  $1002,  and 
then  proved  and  read  in  evidence  a  special  contract  between 
him  and  the  plaintiff,  under  which  the  labor,  except  sixty- 
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four  days?  labor,  worth  $2  a  day,  and  altering  a  bnttrefls, 
worth  $6,  was  done.  Upon  the  proof  and  pleadings  the 
cause  was  submitted  to  the  referee,  ^*  the  defendant  then  and 
there  insisting  that  the  plaintiff  could  not  recover  but  for  the 
extra  work,  except  upon  the  special  contract,  which  he  had 
neither  stated  in  the  complaint  nor  proved ;"  but  the  referee 
overruled  the  objection ;  to  which  the  defendant  excepted. 
The  referee  reported  in  favor  of  the  plaintiff  for  $399.65. 
Judgment  having  been  entered  on  the  report,  the  defendant 
appealed  to  the  general  term  of  the  Superior  Court,  by 
which  the  judgment  was  affirmed ;  and  the  defendant  there- 
upon appealed  to  this  court. 

Anuua  J.  Parker^  for  the  appellant. 

AMher  P.  Nichols^  for  the  respondent. 

Strong,  J.  The  first  point  made  by  the  counsel  for  the 
appellant  is,  that  for  the  portion  of  the  work  and  labor  done 
under  the  special  contract,  the  remedy  of  the  plaintiff  was 
upon  that  contract ;  and  that  he  was  not  entitled  to  recover 
upon  the  common  counts.  It  is  necessarily  assumed  in 
support  of  this  position  that  the  contract  is  the  cause  of 
action  for  that  work  and  labor ;  and  if  that  be  so,  the  posi- 
tion is  correct ;  that  cause  of  action  not  being  stated  in  the 
complaint,  and  the  oIi||Sction  being  taken  at  the  trial,  the 
referee  erred  in  allowing  the  part  of  the  plaintiff's  claim  in 
question.  But  the  assumption  is  wholly  unwarranted  in  the 
case.  It  was  not  objected  at  the  trial  tibat  the  contract  had 
not  been  fully  performed  on  the  part  of  the  plaintiff;  no 
question  was  raised,  and,  so  far  as  appears,  there  was  no 
ground  for  any  question  on  that  subject.  Hence  it  must  be 
deemed  that  the  plaintiff  had  done  all  that  was  incumbent 
on  him  to  do,  and  that  nothing  remained  to  be  done  by  the 
contract  but  payment  of  the  stipulated  price  by  the  defend- 
ant.   The  case  is  therefore  within  the  well  settled  rule  that 
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where  there  is  a  special  agreement  and  the  plaintiff  has  per- 
formed on  his  part,  the  law  raises  a  duty  on  the  part  of  the 
defendant  to  pay  the  price  agreed  upon,  and  the  plaintiff 
may  count  either  on  this  implied  assumpsit  or  on  the  express 
agreement.  A  new  cause  of  action  upon  such  performance 
arises  from  this  legal  duty,  in  like  manner  as  if  the  act  done 
had  been  done  upon  a  general  request  without  an  express 
agreement.  {Lawes^  PLj  5;  JeweUy.  Schroeppd^  4  Cow.j  564; 
Feeter  v.  Heathy  11  Wend.^  484 ;  Mead  v.  Degolyer^  16  id.^ 
637,  638 ;  Clark  v.  Fairchild,  22  id.,  576.)  This  rule  is  not 
affected  by  the  Code :  the  plaintiff  might,  as  he  has  done, 
rest  his  action  on  the  legal  duty;  and  his  complaint  is 
adapted  to  and  contains  every  necessary  element  of  that 
cause  of  action.  It  was  not  necessary  to  state  in  terms  a 
promise  to  pay ;  it  was  sufficient  to  state  facts  showing  the 
duty  from  which  the  law  implies  a  promise ;  that  complies 
witii  the  requirement  that  facts  must  be  stated  constituting 
the  cause  of  action.  {Allen  y.  PaMenon,  3  Sdd.,  476.) 

The  defendant  was  not  precluded  by  the  form  of  the  com- 
plaint from  setting  up  and  availing  himself  of  any  defence 
he  had  under  the  contract. 


All  the  judges  concurring, 


Judgment  affirmed. 


Davis  and  others  v.  McCreadt  and  others. 

The  bmch  of  an  executory  contract  wUch  formed  the  consideration  for  the 
acceptance  of  a  bill  of  exchange,  is  not  a  deibnce  in  whole  or  in  part 
against  indorsees  who  took  the  blU  for  value,  with^otice  of  the  contract  bat 
without  notice  of  a  breach. 

Appeal  from  a  judgment  of  the  New- York  Common 
Pleas*  The  action  was  upon  a  bill  of  exchange :  indorsees 
against  acceptors.    The  bill  was  drawn  by  an  agent  of  the 
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defendants  for  part  of  the  price  of  a  brig,  purchased  by  him 
as  such  agent,  at  Norfolk  in  Virginia.  At  the  time  of  the 
purchase  the  brig  was  undergoing  repairs  at  Norfolk,  and 
the  vendors  to  whom  the  bill  was  given  agreed  as  a  part  of 
the  bargain  that  they  would  complete  them  and  make  the 
vessel  tight,  staunch  and  strong  in  every  r^ect  and  per- 
fectly seaworthy.  The  defence  was  that  this  agreement  had 
not  been  performed.  The  repairs  were  imperfectly  done. 
The  defendants'  agent  however,  loaded  the  brig  and  sent 
her  to  sea  on  a  voyage  to  New- York,  but  she  leaked  badly, 
the  cargo  was  damaged  and  she  had  to  be  repaired  in  New- 
Tork.  The  purchase  was  made  and  the  bill  drawn  on  the 
4th  of  October,  1853.  It  was  at  six  months  and  was  sent 
to  New-York  where  the  defendants  reside,  for  acceptance 
and  returned  accepted,  after  which  the  bill  of  sale  of  tiie  brig 
was  delivered.  She  sailed  for  New-York  on  the  twenty-third 
of  October,  and  on  the  twenty-ninth  of  the  same  month  the 
payees  enclosed  the  bill  to  the  plaintifi.  The  defendants 
claimed  that  there  was  a  failure  of  consideration,  and  also 
that  they  had  a  right  to  recoup  the  damages  sustained  by 
them  for  the-  breach  of  contract  in  this  action.  Their 
answer  set  up  that  the  plaintiffi  were  not  bona  fide  holders. 
The  referee  before  whom  the  action  was  tried  found  the 
existence  of  the  agreement  above  mentioned  and  the  breach. 
He  also  found  that  the  plaintifis  paid  full  value  for  the  bill ; 
that  they  took  it  however  with  a  knowledge  of  the  consi- 
deration and  of  the  agreement  respecting  repairs,  but 
without  a  knowledge  of  a  breach  of  that  agreement  on  the 
part  of  the  vendors.  He  reported  against  the  defendants  for 
the  amount  of  the  bill,  and  judgment  was  entered  accord- 
ingly. There  were  some  exceptions  taken  in  the  course  of 
the  trial,  which  are  mentioned  in  the  opinion.  The  defend- 
ants appealed.    The  case  was  submitted  upon  printed  points. 

John  Raymond^  for  the  appellants. 
Johgn  SessianSi  for  the  respondents. 


282  CASES  IN  THE  COURT  OP  APPEALS. 

Davis  V.  McCretdy. 

Denio,  J.  The  sale  of  the  brig  and  the  executory  agree- 
ment of  the  yendprs  to  make  the  necessary  repairs  to  render 
her  seaworthy  formed  a  good  legal  consideration  for  the 
acceptance  of  the  bill.  When,  therefore,  the  plaintiffs  at  the 
time  of  receiving  it  were  informed  that  it  was  accepted  on 
that  consideration,  they  were  not  notified  of  any  fact  which 
impeached  its  validity  or  rendered  it  in  any  respect  suspi- 
cious. If  they  had  known  nothing  of  the  consideration 
upon  which  it  was  given  they  would  nevertheless  have  been 
hoTiaJide  holders,  and  they  are  not  in  a  worse  condition 
because  they  had  been  informed  that  it  was  accepted  on 
account  of  a  transaction  legal  in  itself,  and  which  formed 
an  adequate  consideration  for  the  undertaking  of  the  accept- 
ance. Considerations  founded  upon  reciprocal  promises  of 
the  parties  are  of  common  occurrence  in  business,  and  bills 
and  notes  supported  by  such  considerations  have  always  been 
held  valid.  It  is  upon  this  principle  that  cross  notes  or 
acceptances  for  mutual  accommodation  have  been  upheld 
whenever  they  have  come  before  the  courts.  {Cameron  v. 
Chappellf  24  JVend.^  94,  and  cases  cited  by  NEI.SON,  J. ;  Dotce 
V.  Schtatt  2  DeniOf  621.)  In  the  first  of  these  cases  the 
acceptance  sued  on  was  given  in  consideration  of  a  promise 
by  the  drawer  to  send  the  acceptor  six  hundred  bushels  of 
wheat  at  the  opening  of  navigation  the  ensuing  year.  The 
bill  became  payable  the  twelfth  of  May,  after  the  time  when 
the  wheat  should  have  been  delivered,  and  it  was  shown  it 
never  had  been  delivered.  The  court  held  that  the  accept- 
ance was  not  for  accommodation,  but  was  business  paper, 
and  was  valid  in  the  hands  of  the  drawer,  so  that  usury 
could  not  be  set  up  against  the  plaintiffs,  who  had  dis- 
counted it  for  a  premium  beyond  the  legal  rate  of  inte- 
rest. If  one  will  issue  his  negotiable  paper  and  send  it  into 
the  world,  in  consideration  of  an  engagement  of  the  party 
with  whom  he  deals  to  do  some  act  for  his  benefit  in  future, 
he  declares  in  effect  that  he  will  pay  the  note  or  bill  accord- 
ing to  its  terms  to  any  one  who  shall  become  the  holder  for 
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value  in  the  course  of  business,  and  rely  for  his  own  indem- 
nity upon  the  promise  he  has  received  as  the  consideration 
for  issuing  it 

The  plaintiflEb  were  not  bound  to  inquire  whether  the 
vendors  of  the  vessel  had  performed  their  agreement.  A 
party  receiving  a  bill  is  not  put  upon  inquiry  unless  circum- 
stances of  suspicion  have  come  to  his  knowledge;  and  I 
have  already  said  that  there  was  nothiDg  suspicious  or  out 
of  the  common  course  of  business,  in  the  circumstances  out 
of  which  this  bill  arose.  The  agent  of  the  acceptors  chose 
to  rely  upon  the  personal  responsibility  of  the  vendors  of 
the  vessel  so  far  as  the  repairs  were  concerned.  As  they 
gave  their  acceptance  upon  time,  which  they  knew  might 
be  transfeired  to  a  honafde  holder  the  next  day,  so  it  is  pre- 
sumed they  would  have  parted  with  their  money  upon  the 
personal  engagement  of  the  vendors  if  a  delay  in  payment 
had  not  been  material  to  them.  It  would  not,  in  my  opinion, 
alter  the  case  if  it  could  be  shown  that  the  vendors,  the 
payees  of  the  bill,  had  broken  their  contract  respecting  the 
repairs  before  they  negotiated  the  paper  to  the  plaintiffs,  it 
being  found  that  the  latter  had  no  notice  of  the  breach. 
The  plaintifis  were  not  bound  to  follow  up  the  transactions 
between  the  original  parties  to  the  bill.  To  hold  otherwise 
would  attach  an  inconvenient  and  repugnant  condition  to 
such  an  acceptance.  By  accepting  simply  and  uncondition- 
ally a  negotiable  bill,  the  defendants  are  to  be  held  as 
intending  to  give  it  all  the  qualities  of  commercial  paper, 
one  of  which  is  that  it  shall  circulate  freely  for  the  purposes 
of  business,  and  be  available  in  the  hands  of  any  holder  for 
value.  To  decide  that  one  who  proposed  to  purchase  it, 
and  who  had  a  knowledge  of  the  nature  of  the  transaction 
upon  which  it  was  |}ven,  must  await  the  consummation  of 
that  transaction  would  essentially  impair  its  character  and 
legal  effect.  But  in  this  case  it  was  not  known  to  any  one 
that  the  payees  had  broken  their  agreement  when  the  plain- 
tiffi  took  the  bill.    The  payees  insisted  that  they  had  suffi- 
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ciently  repaired  the  vessel  before  she  was  sent  to  sea,  and 
the  plaintiffi'  agent,  though,  he  distrusted  her  condition  as 
to  sea-worthiness,  concluded  to  receive  and  dispatch  her  on 
her  voyage  to  New-York.  Before  she  arrived  at  her  destina- 
tion the  plaintiffii  purchased  the  bill.  After  that  it  was 
demonstrated  by  the  event  that  the  repairs  were  insufficient, 
for  she  leaked  to  such  an  extent  as  to  damage  the  cargo, 
and  required  extensive  repairs  upon  her  arrivaL  If,  there- 
fore, the  plaintiffs  had  made  inquiries  when  the  bill  was 
offered  to  them  they  would  have  learned  that  the  plaintiffi* 
agent  had  accepted  the  brig  as  a  sesrworthy  vessel  and  had 
sent  her  to  sea.  So  far  from  casting  suspicion  upon  the  bill 
this  intelligence  would  have  confirmed  them  in  the  belief 
that  it  ought  to  be  paid  according  to  its  tenor.  I  conclude, 
therefore,  that  there  were  no  merits  in  the  defence. 

All  the  rulings  of  the  referee  to  which  exceptions  were 
taken,  but  one,  related  to  testimony  concerning  breach  of 
the  agreement  of  repairs,  and  the  damages  consequent 
thereon.  The  questions  overruled  were  wholly  immaterial 
because  the  plaintiffs  could  not  be  affected  by  the  breach 
and  were  not  responsible  for  the  damages.  There  is  an 
exception  of  a  different  character.  Before  the  brig  sailed 
the  defendant's  agent  made  complaints  to  the  vendors  of  the 
insufficiency  of  the  repairs ;  the  latter  declared  them  suffi- 
cient. The  agent  was  sworn  on  behalf  of  the  defendants 
and  testified  that  upon  an  occasion  when  he  made  such 
complaint  Mr.  Davis  one  of  the  plaintiffii  was  present.  This 
testimony  was  given  without  objection.  Subsequently  the 
defendants  offered  to  prove  by  the  same  witness  that  Davis 
was  present  when  he  made  such  a  complaint,  audit  is  stated 
that  the  referee  overruled  the  offer.  The  desire  seems  to 
have  been  to  repeat  the  evidence  already  given.  The  fact 
that  one  of  the  plaintiffs  was  present  when  the  complaint 
was  made  had  some  tendency  to  show  that  he  had  knowlege 
of  the  breach  of  the  condition ;  and  the  ruling  cannot  be 
defended  except  on  the  supposition  that  the  offer  was  rejec- 
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ted  because  the  &ct  was  already  sufficiently  proved.  It 
does  not  appear  what  the  objection  was  which  the  plaintifb' 
counsel  made,  or  indeed  that  he  did  object.  A  party  seeking 
a  new  trial  on  account  of  an  erroneous  exclusion  of  evidence 
must  show  that  he  may  have  been  injured  by  the  ruling. 
As  the  precise  fact  sought  to  be  proved  was  already  in  evi- 
dence no  prejudice  could  result  from  the  referee's  refusing  to 
have  it  repeated.  These  views  lead  to  the  affirmance  of  the 
judgment  of  the  Court  of  Common  Pleas. 

All  the  judges  concurring. 

Judgment  affirmed. 


The  People,  ex  rd.  Bubbows,  v.  The  Supebvisobs  of 
Obanoe  County. 

The  ooDstitiitloDal  reqnisitloD  that  every  law  for  the  impoeition  of  a  tax  ghall 
distinetty  itate  the  oldect  to  which  it  is  to  he  applied,  is  aatisfied  by  the 
declaration  that  the  money  is  to  be  paid  into  the  tressiiry  to  the  credit  of 
the  General  Fond,  although  sach  fhnd  is  applicable  to  any  object  which  the 
legiBlatnre  deems  proper. 

Appeal  from  the  Supreme  Court.  The  supervisors  of  the 
county  of  Orange  having,  at  their  annual  meeting  in  Novem- 
ber, 1855,  neglected  and  refused  to  levy  and  cause  to  be 
collected  the  sum  of  $31,668.60,  the  proportion  of  said 
county  of  the  state  tax  required  to  be  levied  by  chap.  335 
of  1856,  the  comptroller,  in  behalf  of  the  people,  sued  out 
an  alternative  mandamus  requiring  them  to  reassemble  and 
cause  the  amount  before  stated  to  be*  raised,  collected  and 
paid  into  the  treasury  of  the  state,  with  costs  of  the  appli- 
cation and  writ,  or  to  show  cause  why,  &c.  The  supervisors 
made  a  return,  setting  .forth  that  the  act  under  which  the 
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tax  in  question  was  required  to  be  levied  was  in  violation 
of  section  13,  article  7  of  the  constitution,  which  provides 
that  "  every  law  which  imposes,  continues  or  revives  a  tax, 
shall  distinctly  state  the  tax,  and  the  object  to  which  it  is 
to  be  applied,  and  -it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object,"  in  this,  viz :  that  the 
act  does  not  distinctly  state  the  object  to  which  the  said  tax 
was  to  be  applied,  but  provides  that  the  money  so  to  be  raised 
and  collected  shall  be  paid  into  the  treasury  of  the  state  to  the 
credit  of  the  general  fund ;  that,  by  law,  there  is  chargeable 
upon  and  payable  out  of  the  said  general  fund,  all  salaries 
and  contingent  expenses  of  the  officers  of  the  State  of  New- 
York,  including  the  members  and  officers  of  the  state  legis- 
lature and  of  the  court  for  the  trial  of  impeachments ;  the 
moneys  required  for  the  support  of  the  state  prisons ;  the 
annuities  payable  to  Indians,  and  all  expenses  relating  to 
Indian  affairs ;  the  expenses  of  all  printing  done  by  the 
state,  and  also  the  payment  of  all  moneys  directed  by  law 
to  be  paid  out  of  the  treasury  and  not  especially  charged 
upon  any  other  fund.  They  alleged  that  the  act  was,  for  the 
cause  aforesaid,  null  and  void,  and  therefore  they  refused 
to  levy  the  tax.  The  People  demurred  to  this  return. 
The  demurrer  was  sustained,  and  a  peremptory  mandamus 
awarded  by  the  court  at  special  term ;  and  this  judgment 
having,  on  appeal,  been  affirmed  by  the  court  at  general 
term  in  the  second  district,  the  defendants  appealed  to  this 
court. 

Samuel  BeardsUy^  for  the  appellants. 

John  H.  Reynolds  ( the  attorney-general  being  ill), for  The 
People. 

Habbis,  J.  In  arranging  the  fiscal  affairs  of  the  state  it 
has  been  found  convenient,  instead  of  bringing  all  its  reve- 
nues together  into  a  common  fund  from  which  all  the  varied 
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expenditures  of  the  government  should  be  drawn,  to  distri- 
bute those  revenues  into  distinct  and  independent  funds, 
according  to  the  source  from  which  they  are  derived,  and 
the  purpose  to  which  they  are  to  be  devoted.  These  funds 
have,  from  time  to  time,  in  the  progress  of  the  history  of  the 
state,  been  created  by  legislative  and  sometimes  by  constitu- 
tional requirement.  Their  existence  is  recognized  in  the 
whole  body  of  state  legislation,  and  even  in  the  constitution 
itself.  Prominent  among  these  funds  dre  the  common  school 
fund,  the  literature  fund,  the  United  States  deposit  fund, 
the  canal  fund,  the  canal  debt  sinking  fund,  the  general 
fund,  and  the  general  fund  debt  sinking  fund.  Each  of 
these  funds  has  its  own  peculiar  sources  of  income,  and  each 
is  chargeable  with  its  own  appropriate  expenditures. 

To  replenish  any  one  of  these,  and  thus  to  increase  its 
ability  to  meet  the  payments  which  may  be  charged  upon 
it,  is  a  legitimate  object  of  taxation.  It  is  certainly  compe- 
tent for  the  legislature,  whenever,  in  its  judgment,  the 
exigencies  of  the  state  require  it,  to  increase  the  revenue  of 
either  fund  by  a  direct  tax.  In  respect  to  some  of  them, 
the  constitution  has  made  it  the  duty  of  the  legislature,  upon 
certain  contingencies,  thus  to  increase  their  revenues. 

The  law  whose  validity  is  now  in  question,  was  enacted 
for  the  benefit  of  one  of  these  funds.  It  was  intended  to 
increase  the  revenue  of  the  general  fund.  It  imposes  a  tax 
which,  when  collected,  is  to  be  paid  into  the  treasury  of  the 
state,  to  the  credit  of  the  general  fund.  That  the  legisla- 
ture had  the  power  thus  to  provide  a  new  source  of  revenue 
for  that  fond  is  not  denied.  The  only  question  is,  whether 
it  has  exercised  that  power  in  the  manner  prescribed  by  the 
constitution. 

The  thirteenth  section  of  the  seventh  article  of  that 
instrument  declares  that  every  law  which  imposes  a  tax 
shall  distinctly  state  the  tax  and  the  object  to  which  it  is  to 
be  applied.    That  the  tax  is  sufficiently  stated  in  the  law 
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before  us  is  conceded.    The  only  question  is  whether  the 
object  of  the  tax  is  also  sufficiently  stated. 

I  think  it  is.  The  rate  of  taxation  is  stated.  To  state 
the  amount  which  the  tax  would  produce  was  of  course 
impossible.  This  amount,  whatever  upon  the  collection  of 
the  tax  it  may  prove  to  be,  is  not  only  to  be  paid  into  the 
treasury,  but  is  to  be  credited  to  that  fund  whose  office  it  is 
to  support  the  state  goyemment.  Suppose  the  legislature, 
instead  of  merely  declaring  the  general  object  to  which  the 
amount  raised  by  the  tax  should  be  devoted,  had  attempted 
to  accommodate  its  action  to  the  construction  of  the  consti- 
tution for  which  the  defendants  now  contend,  and  had  not 
only  declared  the  object  of  the  tax,  as  it  has  done,  but  had 
gone  on  to  appropriate  it  as  well  as  it  might  without  know- 
ing what  amount  would  be  raised,  what  would  have  been 
the  result  ?  Suppose  it  had  been  declared  in  the  law,  as  it 
was  suggested  by  the  distinguished  counsel  who  represented 
the  defendants  upon  the  argument  it  should  have  declared, 
that  the  money  to  be  raised  by  the  tax  should  be  appropriated 
to  the  payment  of  the  salaries  of  the  judiciary,  and  the 
expenses  of  the  executive  and  legislative  departments  of  the 
government,  what  then  would  have  been  effected  more  than 
has  now  been  done?  The  tax  payers  would  then  have 
learned,  as  they  now  learn,  that  the  general  fund  was 
deemed  insufficient  to  defray  the  expenses  of  the  government 
and  that  it  was  necessary  to  increase  its  revenues  by  taxa- 
tion. The  tax  to  be  collected  under  such  a  law  would,  as 
under  the  law  in  question,  be  paid  into  the  general  fund  and 
would  be  appropriated  as  now  to  the  payment  of  the 
expenses  chargeable  upon  that  fund.  In  short,  the  object 
of  the  tax  in  that  case  would  not  appear  any  more  distinctly 
than  it  now  appears.  All  that  could  be  said  in  such  a  case  in 
respect  to  the  object  of  the  law  would  be,  that  in  the  judg- 
ment of  the  legislature,  the  fund  charged  with  the  payment 
of  the  expenses  of  the  government  needed  to  be  replenished 
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by  taxation.  This  object  appears  distinctly  upon  the  face  of 
the  present  law. 

Again ;  suppose  the  construction  for  which  the  defendants 
contend  should  be  adopted,  how  is  the  degree  of  particu- 
larity with  which  the  objects  of  the  tax  are  to  be  specified 
to  be  determined  ?  It  might  satisfy  the  counsel  who  argued 
this  cause  if  it  were  declared  that  the  tax  was  imposed  to 
defray  the  expenses  of  the  several  departments  of  the  state 
government,  or  even  that  the  generambject  of  the  tax  was 
the  support  of  the  government,  but  another  might  contend 
and  I  think  with  equal  plausibility — dwelling  with  emphasis 
upon  the  fact  that  the  object  of  the  tax  is  required  not  only 
to  be  stated  in  the  law,  but  to  be  distinctly  stated-^ that  the 
particular  objects  to  which  the  money  collected  is  to  be 
appropriated  must  be  set  forth  with  as  much  minuteness  of 
detail  as  in  an  appropriation  act  or  a  supply  bill.  I  cannot 
see  why  the  argument  of  the  defendants'  counsel  does  not 
lead  directly  to  this  conclusion.  That  any  such  thing  was 
intended  by  the  framers  of  the  constitution,  I  cannot  suppose. 

The  constitution  itself,  in  the  very  article  in  which  the 
section  under  consideration  is  found,  has  furnished  a  prece- 
dent in  support  of  the  construction  adopted  by  the  legisla- 
ture. The  third  section  of  this  article  provides  for  a  tax  to 
be  collected,  not  from  the  taxable  inhabitants  of  the  state, 
but  from  the  tolls  and  income  of  the  canals,  and  it  was 
deemed  a  sufficient  designation  of  the  object  of  this  tax  to 
declare  that  it  should  be  paid  into  the  treasury  of  the  state 
*'  for  the  use  and  benefit  of  the  general  fund."  It  is  obvious, 
I  think,  that  the  legislature  intended  to  frame  their  act  after 
the  model  of  this  provision  of  the  constitution;  and  it 
seems  to  me  that  it  might  very  logically  have  been  inferred 
that  what  was  deemed  by  the  framers  of  the  constitution  to 
be  a  sufficient  specification  of  the  object  of  a  constitutional 
charge  upon  the  revenues  of  the  canals,  might  also  be  deemed 
a  sufficient  statement  of  the  object  of  a  tax  to  increase  the 
revenues  of  the  same  fund. 
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Had  the  legislature  instead  of  nosing  money  by  tax  to 
defray  the  necessary  and  incidental  expenses  of  government, 
as  by  the  law  in  question  it  is  proposed  to  do,  determined  to 
increase  the  revenue  and  efficiency  of  any  other  one  of  the 
funds  devoted  to  the  expenditures  of  government,  as  for 
example  the  common  school  or  literature  fund,  I  suppose  no 
one  would  have  been  found  to  insist  that  an  act  constructed 
after  the  pattern  of  that  now  under  consideration  would  not 
have  satisfied  the  reqiftrement  of  the  constitution,  in  respect 
to  the  mode  of  stating  the  object  of  the  tax.  It  would 
have  been  quite  sufficient  for  the  legislature,  in  stating  the 
object  of  the  tax,  to  say  that  the  money  to  be  raised  when 
collected  should  be  paid  into  the  treasury  of  the  state 
to  the  credit  of  the  common  school  fund  or  the  literature 
fund.  The  only  distinction  that  Z  can  perceive  between 
such  a  law  and  one  designed  to  increase  the  revenues  of  the 
general  fund  is,  that  in  the  latter  case  the  money  when  col 
lected  and  paid  into  the  treasury  may  be  applied  to  a  greater 
variety  of  expenditures  than  in  the  former  case.  In  neither 
case  can  it  be  paid  out  except  in  pursuance  of  an  appropri 
ation  act,  distinctly  specifying  both  the  amount  appropriated 
and  the  object  to  which  the  appropriation  is  to  be  applied 

If  the  construction  which  has  been  adopted  by  the  legis- 
lature, in  this  and  every  other  tax  law  enacted  under  the 
present  constitution,  is  to  be  rejected,  I  can  see  no  other 
rule  of  interpretation  short  of  a  complete  embodiment  of  the 
appropriation  act  in  the  law  imposing  the  tax.  It  would  be 
necessary  for  the  legislature,  after  having  stated  the  tax, 
and  the  -ftind  to  which,  when  collected  and  paid  into  the 
treasury  it  is  to  be  credited,  to  proceed  and  specify  the 
persons  to  whom,  and  the  purposes  for  which,  it  shall  be  dis- 
bursed. Every  tax  bill  would  then  be  an  appropriation  bill 
also.  It  is  obvious  that  such  a  requirement  would  be  pro- 
ductive of  infinite  embarrassment  to  the  government.  The 
argument,  ab  inconvenient^  against  such  an  interpretation  of 
the  provision  in  question,  seems  to  me  to  be  very  strong. 
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Indeed,  I  think  it  would  operate,  practically,  to  deprive  the 
legislature  of  all  power  to  raise  money  by  taxation. 

I  have  said  enough,  I  trust,  to  satiiirfy  even  those  who 
would  adopt  a  more  strict  construction  of  the  constitutional 
provision  und^  examination,  tiiat  the  legblature  has  given 
it  some,  I  think  I  may  say  a  reasonable  effect.  If  so,  I 
claim  that  enough  has  been  shown  to  sustain  the  law. 
Some  respect  is  due  to  the  opinion  even,  of  a  co5rdinate 
power  of  the  government.  A  legislative  act  is  not  to  be 
declared  void  upon  a  mere  conflict  of  interpretation  between 
the  legislature  and  the  judicial  power.  Before  proceeding 
to  annul,  by  judicial  sentence,  what  has  been  enacted  by 
the  law  making  power,  it  should  clearly  appear  that  the  act 
cannot  be  supported  by  any  reasonable  intendment  or  allow- 
able presumption.  '*  It  is  not  a  light  thing,"  said  the  late 
Chief  Justice  Oaklet,  darum  et  venerabiie  nomm^  **  to  set 
aside  an  act  of  the  legislature,  even  when  the  objections  to 
its  validity  are  grave  and  weighty ;  but  when  they  touch, 
not  the  substance  of  the  law,  or  the  authority  of  the  legisla 
ture  to  pass  it,  but  are  merely  criticisms  upon  its  form  or 
phraseology,  the  exercise  of  such  a  power  by  the  judiciary 
of  the  state  would  be  prolific  of  evil,  and  would  soon  be 
universally  condemned."  This  was  said  while  pronouncing 
the  judgment  of  the  Superior  Court  in  the  case  of  The  Sim 
MfOual  Insurance  Company  v.  The  City  of  New-'York  (5 
Sandflj  10),  in  which  case  the  same  objection  which  is  urged 
against  the  validity  of  the  law  now  under  consideration  was 
relied  upon  to  defeat  a  similar  act  of  the  legislature.  The 
law  in  that  case  provided  that  the  tax,  when  collected,  should 
be  applied  towards  defraying  the  various  contingent  expenses 
l^ially  chargeable  to  the  city  and  county  of  New-York,  and 
such  exDenses  as  the  mayor,  aldermen  and  commonalty  of 
the  ci^  of  New-York  might  in  any  manner  sustain  or  be 
put  to  by  law.  The  court  held  that  the  object  of  the  tax 
was  stated  as  distinctly  as,  from  the  nature  of  the  subject, 
could  justly  be  required. 
Smith.— Vol.  m.  31 
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The  sum  of  the  whole  argument  is  this :  the  general  fund 
is  a  thing  long  and  well  known  by  every  intelligent  citizen 
of  the  state.  Its  existence  is  recognized  by  the  constitution 
itself.  It  is  an  object  to  which  money  has  often  been  and 
may  now  lawfully  be  appropriated.  The  legislature  thought 
fit  to  make  an  appropriation  to  this  fhnd.  For  this  purpose 
it  directed  a  tax  to  he  levied.  It  is  distinctly  stated  in  the 
law  that  this  was  the,  object  for  which  the  tax  was  imposed. 
The  constitutional  requirement  in  this  respect  was  thus 
satisfied. 

The  decision  of  the  Supreme  Court,  therefore,  was  right, 
and  should  be  affirmed. 

Selben,  Roosevelt,  Pbatt  and  Strong,  Js.,  concurred; 
Johnson,  C.  J.,  Coustogk  and  Denio,  Js.,  dissented. 

Judgment  affirmed. 


The  Supebvisobs  of  Rensselaer  County  v.  Bates. 

Money  borrowed  for  a  public  pnrpoae  and  on  the  credit  of  the  county  by 
the  agent  of  a  board  of  BapervisoFB,  under  its  resolution  passed,  without  any 
legal  authority  bat  not  in  violation  of  public  policy  or  of  poBitive  statute, 
may  be  recoTered  by  the  board  of  such  agent  or  his  sureties. 

But  where  the  agent  exceeded  the  power  thus  conferred,  and,  by  ftlse  repre- 
sentations to  the  lenders,  obtained  the  loan  of  a  larger  amount  than  was 
authorized,  and  embezzled  such  excess,  the  sureties  are  not  liable  therefbr 
10  the  county,  although  the  board  of  superTisors  afterwards  voluntarily  pay 
t(f  the  lenders  the  sums  borrowed  from  them  without  authority. 

The  lenders  were  bound  to  ascertain  at  their  peril  when  the  authority  of  the 
agent  was  exhausted,  and  the  supervisors  could  not,  by  repaying  to  them 
money  which  had  never  come  to  the  use  of  the  county,  and  tor  which  it  was 
not  liable,  extend  the  contract  of  the  sureties  to  answer  for  the  sums  which 
he  should  borrow  under  their  authority. 

Appeal  from  the  Supreme  Court.  The  action  was  upon 
a  bond,  bearing  date  January  20,  1858,  signed  by  the 
defendant  as  surety,  and  conditioned  that  one  Sherry  should 
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faithfully  pay  and  account  for  all  moneys  that  should  come 
to  his  hands  as  treasurer  of  the  board  of  superintendents  of 
the  House  of  Industry  of  the  county  of  Rensselaer.  The 
breach  assigned  in  the  complaint  was  that  Sherry,  after 
the  making  of  the  obligation,  and  while  he  was  such  trea- 
surer, &C.J  received  of  several  persons,  specifically  named 
with  the  sums  received  from  each,  money  amounting  in  the 
aggregate  to  $1893.20,  for  which  he  had  failed  to  account. 
The  defendant,  in  his  answer,  denied  that  any  of  the  sums 
of  money  stated  in  the  cotnplaint  came  to  the  hands  of  Sherry 
as  treasurer,  &c.,  or  belonged  to  the  plaintifis,  or  that  they 
had  any  interest  therein,  and  averred  that  the  plaintiffs, 
voluntarily  and* without  any  legal  liability  therefor,  after 
Sherry  had  ceased  to  be  treasurer,  assumed  to  pay  the  seve- 
ral sums,  and  to  the  several  persons  mentioned  in  the  com- 
plaint. On  the  trial  at  the  Rensselaer  Circuit  before  Mr. 
Justice  Parker,  a  jury  having  been  waived,  it  was  proved 
that  Sherry,  who  had  been  appointed  treasurer  of  the  board 
of  superintendents  of  the  Rensselaer  County  House  of 
Industry,  was,  by  a  resolution  of  the  board  of  supervisors 
of  said  cocmty,  passed  December  1,  1847,  authorized  to 
borrow  on  the  credit  of  the  county,  such  sum  or  sums  not 
exceeding  $3000,  as  might  from  time  to  time  become  neces- 
sary for  the  purpose  of  defraying  the  expenses  of  the  House 
of  Industry.  On  the  4th  of  December,  1847,  a  resolution 
was  passed,  in  the  same  terms,  authorizing  Sherry  to  borrow 
the  further  sum  of  $3500  for  the  same  purpose.  After 
having  borrowed  the  full  sum  of  $6500,  and  thus  exhaufi(|»^ 
his  power  under  the  resolution,  he  borrowed  the  seJ^eral 
sums  mentioned  in  the  complaint,  giving  to  the  lenders 
respectively  notes,  each  of  which  was  signed  by  him  as 
treasurer,  &c.,  and  purported  upon  its  face  to  be  given  in 
pursuance  of  the  resolutions  above  mentioned.  He  repre- 
sented to  the  lenders,  at  the  time  of  obtaining  each  loan,.that 
he  had  not  yet  obtained  the  $6500  which  he  was  authorized 
to  borrow.    Sherry  appropriated  to  his  own  use  the  money 
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thus  borrowed;  but  the  board  of  aopervisors,  without  suit, 
directed  the  payment  of  the  notes  given  by  him,  and 
they  were  accordingly  paid  by  the  county  treasurer 
before  the  bringing  of  this  action.  The  defendant  moved 
for  a  nonsuit  which  was  refused  by  the  court*  and  he  took 
an  exception.  The  judgment  entered  for  the  plaintifi 
was,  on  appeal,  affirmed  by  the  Supreme  Court  at  general 
term  in  the  third  district,  and  the  defendant  appealed  to  this 
court. 

Johi%  HL  Reynolds^  for  the  appellants. 

Nicholas  Hillf  for  the  respondents.  * 

Habbis,  J.  This  case  is  remarkable  for  the  series  of 
illegal  proceedings  which  it  presents.  The  board  of  super- 
visors were  authorized  to  appoint  superintendents  of  the 
House  of  Industry,  and  to  raise  money  by  tax  to  defray  its 
annual  expenses.  This  was  the  extent  of  their  authority. 
The  money  thus  to  be  raised  was  to  be  paid  to  the  county 
treasurer,  to  be  drawn  out  of  his  hands  upon  the  orders  of 
the  superintendents.  No  provision  is  made  in  the  act  autho- 
rizing the  establishment  of  the  House  of  Industry  for  the 
appointment  of  a  treasurer  of  the  board  of  superintendents; 
nor  was  such  an  office  made  necessary.  The  county  trea- 
surer was  to  act  as  such  treasurer ;  and  yet  it  appears  that 
(( on  or  about  the  14th  of  December,  1847,  James  Sherry 
w/»  duly  chosen  and  appointed  a  superintendent  of  the 
HoiHe  of  Industry,  and  treasurer  of  the  board  of  superin- 
tendents." Whether  the  latter  appointment  was  made 
by  the  board  of  supervisors,  or  the  superintendents,  does  not 
appear.  In  either  ease  the  appointment  was  equally  unau- 
thorized. 

Qffore  the  appointment  of  Sherry,  the  board  of  supervi*' 
sors,  without  even  the  color  of  authority,  had  passed  two 
xesolutions  by  which  **^the  treamrer  of  the  Hoase  of  Indus* 
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try ''  was  authorissed  to  borrow  on  the  credit  of  the  county, 
sach  Bums  of  money  as  might  from  time  to  time  become 
necessary,  to  the  amoant  of  $6600,  for  the  purpose  of 
defraying  the  expenses  of  the  House  of  Industry.  Clothed 
with  the  authority  of  these  unauthorized  resolutions,  the  new 
treasurer,  without  having  given  any  security,  went  into  the 
market  to  borrow  money.  Before  the  twentieth  of  January 
he  had  succeeded  in  obtaining  upwards  of  $3000.  He  then 
gave  the  bond  upon  which  this  action  is  brought,  by  which 
the  defendant,  as  one  of  his  sureties,  became  responsible  that 
he  should  discharge  the  duties  of  his  office  as  treasurer  of 
the  board  of  superintendents,  and  account  for  an^ay  over 
all  moneys  whicli  might  come  into  his  hands  as  siicb  trea- 
surer. After  this  he  continued  to  borrow,  using  the  resolu- 
tions of  the  board  of  supervisors  as  his  authority,  until  in 
October  following  the  aggregate  amount  of  his  loans  was 
considerably  more  than  $20,000.  It  was  admitted  on  the 
trial  that  before  any  of  the  moneys  for  which  this  action  is 
brought  had  been  obtained  by  Sherry  he  had  borrowed  the 
full  amount  specified  in  the  resolutions. 

But,  however  illegal  the  proceedings  of  the  board  of 
supervisors  may  have  been,  Sherry  was  not  at  liberty  to 
deny  their  validity.  He  accepted  the  appointment  of  trea- 
surer, and  undertook,  as  the  agent  of  the  board,  to  execute 
the  power  conferred  upon  him.  The  defendant  also,  as  the 
surety  of  Sherry,  agreed  with  the  board  of  supervisors  that 
he  should  faithfully  account  for  such  monies  as  should  come 
into  his  hands  as  such  agent.  Though  called  treasurer,  Jae 
was  in  fact  the  agent  of  the  board  of  supervisors;  and -both 
he  and  his  sureties  are  precMded  from  questioning  the  power 
of  the  board,  as  principals,  to  confer  upon  him  the  authorily 
under  which  he  acted.  To  the  extent,  therefore,  that  Sherry 
acted  within  the  limits  of  the  power  which  the  board  of 
supervisors  assumed  to  confer  upon  him,  the  defendaA  as 
surety,  would  be  clearly  liable.  (  The  People  v.  NorUm^  6 
Sdd.,  176;  The  State  of  New-Tork  v.  The  City  of  B^alo,  2 
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HiUy  434.)  In  the  latter  case,  the  commisBary-general  of 
the  state  had,  without  authority,  loaned  to  the  city  of  Buf- 
falo two  hundred  stand  of  arms,  and  had  taken  a  bond  to  the 
state  conditioned  to  return  the  arms  when  called  upon  to 
do  80.  The  action  was  brought  upon  this  bond.  It'was 
held  that  though  the  loan  was  unauthorized,  so  that  the 
state  might  have  sued  directly  for  the  property,  yet  as  the 
transaction  was  not  a  violation  of  any  positive  law,  but 
merely  an  excess  of  authority,  the  state  might  also  affirm 
the  act  and  maintain  an  action  upon  the  contract 

So,  in  this  case,  the  appointment  of  Sherry  as  treasurer 
and  tak^  from  him  security  for  the  performance  of  his 
duties  was  not  authorized  by  law,  nor  on  the  other  hand  was 
there  any  law  agamst  it.  No  positive  statute,  no  rule  of 
public  policy  was  violated  by  taking  the  bond.  As  between 
the  board  of  supervisors  and  Sherry,  it  was  the  ordinary 
case  of  a  principal  receiving  from  his  agent  security  for  the 
faithful  discharge  of  the  duties  of  his  employment. 

But  Sherry  was  a  special  agent.  His  power  was  defined 
and  limited  by  the  resolutions  under  which  he  acted.  He 
was  authorized  to  borrow  for  the  supervisors  $6500  and  no 
more.  Those  who  dealt  with  him,  apprised  as  they  were, 
by  the  resolutions  under  which  he  acted,  that  his  authority 
was  limited,  were  bound  to  ascertain  for  themselves  and  at 
their  peril  whether  or  not  his  power  to  borrow  had  already 
been  exhausted.  The  fact  that  the  agent  made  false  repre- 
sentations on  the  subject  would  not  aid  those  who  trusted 
to.those  representations  in  establishing  the  liability  of  the 
board  of  supervisors.  The  question  would  be,  aiter  all, 
whether  the  loan  was  authoriftd ;  and  as  the  fact  is  con- 
ceded that  the  whole  amount  which  Sherry  was  authorized 
to  borrow  had  been  obtained  before  these  moneys  were 
borrowed,  it  follows  that  the  board  of  supervisors  were  not 
liab]^  They  were  obtained  without  the  authority  of  the 
board  and  never  came  to  their  use. 
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The  question  then  arises  whether,  as  the  board  of  super- 
visors have  voluntarily  paid  these  moneys,  an  action  can  be 
maintained  to  recover  the  amount  so  paid  from  Sherry  and 
his  sureties.  As  against  Sherry,  I  can  see  no  objection 
wh|ch  could  be  successfully  urged  against  the  action.  He 
atsumed  to  borrow  the  money  as  the  agent  and  on  behalf  of 
the  board,  and  would  not  be  allowed  to  deny  his  agency ; 
but  in  respect  to  the  sureties  I  think  it  is  otherwise.  They 
are  precluded  by  no  such  estoppel.  When  the^  executed 
the  bond  upon  which  it  is  now  sought  to  make  them  liable 
Sherry  had  received  authority  to  borrow  $6500.  They 
agreed  to  become  answerable  that  so  much  of  this  sum  as 
he  might  succeed  in  obtaining  should  be  faithfullfLezpended 
or  accounted  for  by  him.  This  was  the  extent  of  their 
undertaking.  The  board  of  supervisors  had  no  right  volun- 
tarily to  pay  debts  which  had  been  fraudulei|^ly  contracted 
by  Sherry  and  for  which  he  alone  was  liable,  and  then  call 
upon  his  sureties  for  reimbursement. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Suprema 
Court  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 
• 

All  the  judges  concurring,  * 

Judgment  reversed  and  new  trial  ordered. 
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Habbis  and  another  «•  Pbatt  and  another. 

A  v«Ddofr's  right  of  stoppage  in  tnmdin  is  not  terminated  by  the  goods  eoining 
to  the  hands  of  a  shipping  agent  appointed  by  the  vendee,  though  they  are 
deliTered  to  him  to  await  fhrther  dirsetions  In  respect  to  the  time  and  mode 
«f  shipment  to  the  yendee  at  an  nlLimate  desthiation  prei^|^Iy  fixed  and 
not  to  be  aflbcted  by  snch  subsequent  directions.  The  transit  continues 
until  the  goods  come  to  the  possession  of  the  vendee  or  of  some  agent  autho- 
rized to  act  in  respect  to  the  disposition  of  them  oth^[s|^isej2ttiLb£J[orward- 
Ing  them  to  the  vendee. 

The  assignee  In  trust  for  creditors  of  the  Insolvent  vendee  is  not  a  purchaser 
for  valuoi  and  takes  subject  to  the  exercise  of  any  right  of  stoppage  in 
transitu  which  may  exist  against  his  assignor. 

Two  partners  carried  on  business  at  New-Tork,  and  at  Nottingham  In  Bngland, 
under  different  firms,  one  partner  residing  at  each  of  those  places.  They 
bought  goods  of  the  plaintlfib  in  the  name  of  the  English  Ann,  informing  them 
that  such  goods  were  purchased  for  the  New-Tork  house,  and  directing  them 
to  be  sent  to  E.  8.  dt  Co.  of  Liverpool,  to  await  further  instructions  In  respect 
to  shipment.  They  were  sent  accordingly  to  E.  8.  dt  Co.,  and  by  them,  in 
accordance  with  the  directions  of  the  English  firm  given  shortly  afterwards, 
shipped  to  the  New-Tork  firm.  Before  their  arrival  at  New-Tork  the  ven- 
dees became  Insolvent  and  made  an  /usignment  of  all  their  kssets  to  the 
defendants  in  trust  for  the  payment  of  the  debts  of  the  firm.    The  pUdntlflhi 
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whfle  the  goods  were  yet  on  shipboard,  and  on  the  same  day  such  assignment 
was  made,  asserted  their  righfti  of  stoppage  in  transitn,  and  notified  the 
defendants  thereof,  who,  before  receiving  snch  notice,  had  made  an  entry 
of  the  goods  at  the  custom  honse ;  ffeld^  that  the  transit  had  not  ended, 
and  the  plaintiffs  had  the  right  to  stop  the  goods. 

• 

Appeal  from  the  Superior  Court  of  the  city  of  New-York. 
Action  for  the  recovery  of  personal  property,  tried  before 
Woodruff,  J,,  in  May,  1856. 

The  plamtifls  were  manufacturers,  at  Leicester,  England. 
John  and  James  Hall  were  copartners  and  merchants  in  the 
city  of  New- York,  where  they  dealt  in  lace  and  hosiery, 
under  the  name  of  Hall  Brothers.  They  had  also  a  house 
in  Nottingham,  England,  where  they  carried  on  business 
under  the  name  of  J.  &  J.  Hall.  John  Hall  resided  at  Not- 
tingham, and  James  in  New-York.  The  business  of  the 
house  in  England  consisted  almost  entirely  in  transactions 
with  the  New-York  house.  For  several  years  prior  to  the 
transaction  in  question  there  was  a  course  of  dealing  between 
the  plaintiffs  and  the  Halls,  which  consisted  in  the  sale  by 
the  plaintiffs  to  them  of  manufactured  articles  in  the  plain- 
tifl&'  line,  which  were  sent  to  Messrs.  Edwards,  Sanford  & 
Co.,  shippinjg  agents^^ajb^  Livergool^^rgni  yrhgnce  thfiy^erft 
shipped  to  New-York  and  Boston,  to  be  disposed  pf  by  Hall 
Brothers  of  New- York.  In  some  instances,  where  the  quan- 
tity of  goods  sold  by  the  plaintiffs  at  the  time  were  too  small 
to  make  a  case,  they  were  sent  to  the  house  in  Nottingham. 
The  goods  thus  sold  by  the  plaintiffs  were  paid  for  by  bills 
drawn  by  them  upon  J.  &  J.  Hall  of  Nottingham,  at  four 
months.  JohnPratt,  one  of  Jhe  defendants,  was  in  the 
employment  of  the  Halls,  and  generally  resided  in  New- 
York,  whence  he  made  periodical  voyages  to  England  as 
their  purchasing  agent.  In  October,  1853,  he  called  upon 
the  plaintiffs,  at  Leicester,  and  ordered  the  goods  in  question 
in  this  action,  being  about  two  thousand  p^irs  of  cotton 
gloves,  to  be  manufactured  for  the  New- York  market,  stating 
that  they  were  destined  for  New-York,  and  directing  the 
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plaintiflblio  pack  them  in  the  ustial  way  and  send  them  to 
Edwards,  Sanford  &  C(n  liverpSol,  but  informing  them  that 
the  goods  Were  wanted  fov  the  fall  trade  of  1854,  and  that 
they  were  not  to  be  forwarded  for  shipment  until  about  the 
1st  of  May,  1854. 

In  February,  1854,  the  plaintiffi  informed  J.  &  J.  Hall, 
Nottingham^  by  letter,  that  the  gloves  were  ready,  and 
asked  for  the  marks  and  numbers  to  be  put  upon  the  cases ; 
to  which  the  latter  answered  tifttt  it  was  a  fall  order  which 
had  been  given,  and  that  the  goods  would  not  be  wanted  for 
shipment  before  May,  and  that  the  marks  and  numbers 
would  be  sent  in  season.  On  the  25th  of  April,  1854,  the 
plaintiffi,  having  received  the  marks  and  numbers  required, 
wrote  to  J.  &  J.  Hall,  inclosing  ihc^nyqice  of  the  gloves, 
which  had  been  packed  in  eight  cases  and  marked  as  directed, 
saying  they  had  sent  them  to  Edwards,  Sanford  &  C!o., 
Liverpool,  "to  await  your  further  orders  for  shipment." 
The  invoice  was  to  J.  &  J.  Hall,  Nottingham ;  the  amount 
of  the  goods  being  £101  J 1$  Id.  It  contained  this  memo- ' 
randum :  '^  Conveyance  Pickard  &  Co.,  to  Messrs.  Edwards, 
Sanford  &  Co.,  Liverpool."  At  the  same  date,  the  plaiutiiSs 
wrote  to  these  shipping  agents  that  they  had  sent  them  the 
eight  cases,  mentioning  the  marks,  for  J.  &  J.  Hall,  Notting- 
ham, from  whom,  they  added,  "  you  will  receive  further 
instructions."  J.  &  J.  Hall,  by  letter  from  Nottingham, 
thereupon  instructed  Edwards,  Sanford  &  Co.  to  ship  these 
cases  to  their  New- York  house  by  the  sailing  packet  of  May 
1^  or,  if  too  late  for  that,  by  a  subsequent  packet.  The 
agents  shipped  them  by  the  sUp  Hussar  on  the  ninth  of 
May,  taking  a  bill  of  lading  by  which  Hall  Brothers,  New- 
*York,  were  mentioned_as  consignees.  They  advised  the 
Nottingham  house  of  the  shipment,  on  the  tenth  of  May, 
and  the  plaintiffs  on  the  thirteenth  of  the  same  month,  stating 
iD  the  last  mentioned  letter  that  the  expenses  were  charged 
to  J.  &  J.  Hall.  The  Hussar  arrived  in  New-York,  10th  of 
June,  1854,  before  which  time  James  Hall  had  died  at  New- 
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York,  and  the  Halls  had  stopped  payment  and  become  insol- 
vent. On  the  fourteenth  of  Junp,  an  agent  of  thie  plamtifis 
in  New-York  made  a  demand  of  the  goods  of  the  owners  of 
the  ship  and  of  the  custom  house  officers  on  boafd,  and  also 
of  the  defendants,  to  whom  John  Hall,  the  surviving  partoer 
of  Hall  Brothers,  had^n  the  same  day,  assigned  theH)ro- 
P^rtjL?^.*!^?  finn  for  the  benefit  of  Jto  creditors.  The 
defendants,  on  the  same  day,  alter  the  execution  of  the 
assignment  and  before  the' demand  by  the  plaintiffs*  agent 
of  them,  made^an_enti2  of  the  goods  at  the  custom  house. 
It  did  not  appear  whether  such  entry  was  made  before  or 
after  the  demand  on  behalf  of  the  plaintiffs  was  made  of  the 
ship  owners  and  custom  house  officers.  The  goods  were  not 
given  up  to  the  plaintiffs,  but  the  defendants  subsequently, 
and  after  the  commencement  of  the  action,  paid  tiie  freight 
and  the  duties  and  took  possession  of  the  goods. 

The  judge  directed  a  verdict  for  the  plaintiffi  for  the  value 
of  the  goods,  and  the  defendants'  counsel  excepted.  The 
case  was  heard  at  a  general  term,  where  the  plaintiffs  had 
judgment*    The  defendants  appealed. 

.Albert  MatAewSi  for  the  ap'^ellants. 

Hairy  NicoU^  for  the  respondents. 

Denio,  J.  ]  The  general  rule  in  this  class  of  cases  is  that 
while  thg  goods  remain  in  the  possession  of  persons  concerned  , 
in  their  transportation  to  the  place  of  destination  named  by  ', 
the  purchaser,  they  may  in  the  event  of  his  failure  be 
reclaimed  by  the  seller.  |  It  is  not  material*  whether  the 
person  in  whose  possession  they  are  when  the  seller  inter-'  . 
poses  his  claim  be  a  carrier,  a  warehouse  keeper,  a  wharf-  1 
inger,   packer  or  other  depositary,    or  an  agent  for  the    I 
purpose  of  forwarding,  nor  by  whicb  of  the  parties  to  the 
sale  he  was  employed.    He  maj  be  the  agent  of  the  pur« 
chaser,  designated,  paid  and  employed  by  him,  yet  if  the 
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purpose  of  his  employment  'is  \o  expedite  the  property 
towardfrits  destination,  Ar  to  aid  those  engaged  in  forward- 
ing it,  the  seller's  right  to  stay  the  final  delivery  continnes. 
But,  howeyer  clearly  the  general  principle  may  be  stated^ 
the  circumstances  oS  commercial  dealings  are  so  various  that 
cases  are  apt  to  arise  in  whicji  its  application  is  a  matter  of 
extreme  difficulty,  f  When  the  seller  attempts  to  claim  the  ^. 
goods  the  question  is  whether  they  have  arrived  at  the  end 
of  their  transit,  and  thia  iisual][|  depends  upon  the  further  ; 
question  whether  the  party  in  whose  hands  they  hfe  found  is  > 
acting  hi  the  character  of  an  agent  for  transportation,  or  as  ! 
the  agent  of  the  purchaser,  holding  them  simply  for  his  use 
unconnected  with  the  business  of  fcnrwarding  them  Jit  some* 
times  happens  that  the  seller  delivers  goods  sold  on  credit 
immediately  to  an  agent  of  the  purchaser,  or  that,  as  in  the 
present  case,  he  sends  them  a  part  of  the  way  to  their  final 
destination;  and  they  are  delivered  to  such  agent  of  the 
buyer.    When  they,  have  been  so  delivered  according  to  the 
vendee's  direetioUf  either  immediately  upon  the  sale  or  after  1 
being  carried  a  pert  of  the  distance,  the  question  arises  \ 
whether  the  seller  retains  alright  to  stop  them  oif  .account  \ 
of  the  flulure  of  the  purchaser.  •  Under  certain  circumstances 
tiie  depositary  in  these  cases  is  consider^  as  the  general 
agent  of  the  purchaser,  and  the  goocb  when  in  his  hands  are 
adjudged  to  be  virtually  in  the  possession  of  such  purchaser 
and  hot  mi  iramuu;  while  under  a  state  of  facts  somewhat 
difierent  the  person  into  whose  custody  they  thus  came  is 
regarded  as  an  agent  for  expediting  them,  and  the  right  of 
stoppage  continues  until  they  coipe  to  the  purchaser's  hands 
at  his  place  d£  business,  or  at  some  other  place  where  he  has 
directed  them  to  be  sent.    The  question  is  within  which  of 
these  classes  the  present  case  falls.    To  resolve  it  we  must 
look  carefully  into  the  several  cases  which  have  been  deter- 
mined upon  that  distinction. 

In  Dixon  v.  Baliwm  (6  Eattt  186),  the  goods  were  sold 
on  credit  by  a  cottou  spinner  at  Manchester  to  Battier  & 
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S0D9  merchants  of  London,  but  they  were  directed  to  be 
sent  to  Metcalf  &  Co.,  of  Hull,  fSt  the  purpose  of  being 
shipped  to  the  correspondents  of  the  Battiers  at  Biunburgh, 
and  by  these  correspondents  seqt  to  the  persons  for  whom 
the  goods  were  intended.  They  were  reclaimed  by  the 
sellers  while  in  the  hands  0^  Metcalf  &  Co.,  awaiting  orders 
from  Battier  &  Son,  who  had  failed.  Lord  Ellenborough, 
C.  J.,  and  a  majority  of  the  Court  of  Sling's  Bench  (GI^bose, 
J.,  alone  expressing  a  difllrent  opinion),  held  that  the 
transkus  ^as  at  an  end.  The  chief  justice  remarked  that 
«<  the  gopds  had  so  far  gotten  to  the  end  of  their  journey 
that  they  waited  for  ^new  orders  from  the  purchaser  to  put 
them  again  in  motion,  to  communicate  to  them  another  sub- 
stantive destination,  and  that  without  such  order  they  would 
continue  stationary."  If  the  final  destination  of  the  goods 
had  been  Hamburgh  the  case  would  have  closely  resembled 
the  one  before  us.  But  it  is  to  be  remembered'  that  they 
were  to  be  shipped  to  Hamburgh  for  .distribution,  by  the 
correspond^its  of  the  Battiers  at  that  port,  to' other  parties 
not  named,  and  who  and  their  residence  were  doubtless 
unknown  to  the  seller.  It  is  plainly  inferable  that  these 
London  merchants  were  engaged  in  sdling  and  forwarding 
goods  purchased  by  them  in  England  to  yarious  ports  in 
northern  Europe  throtlgh  the  port  of  Hamburgh.  It  did 
not  enter  into  the  dealings  between  the  sellers  and  the  pur- 
chasers in  England  that  the  former  should  be  made  acquainted 
with  tl^  names  and  residences  of  the  buyers'  customers  on 
the  connnent.  Theur  information  was  simply  that  the  Bat- 
tiers purchased  for  exportation  to  the  continent  through 
Hamburgh.  To  enable  them  to  carry  on  that  trade  the 
sellers  were  to  send  the  goods  to*Hull.  Hence  Lord  Ellen- 
BOBOUQH  says  that  they  waited  at  Hull  for  the  sellers  to 
communicate  to  them  another  substantive  destination.  It 
was  not  the  same  destination  which  had  been  mentioned  to 
the  sellers,  but  other  commercial  adventures  which  it  did 
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not  enter  into  the  views  of  the  parties  to  the  sale  to  confer 
upon ;  the  manufacturers  having  no  concern  vnih  them. 

In  Leeds  v.  Wright  (3  Bos.  SfPvl.,  320),  the  goods  were 
purchased  of  the  plaintiff  at  Manchester  by  one  Moisseron, 
in  the  name  of  Le  Grand  &  Co.,  of  Paris,  for  whom  he  was 
general  agent  in  London.  The  seller,  by  Moisseron's  direc- 
tions, sent  them  to  the  house  of  the  defendant,  a  packer  in 
London,  where  some  of  them  were  unpacked  and  sent  away 
and  the  remainder  repacked.  Moisseron  had  authority  to 
send  the  goods  to  Paris,  Holland  or  Germany,  or  any  other 
market  as  he  should  think  most  beneficial.  While  the 
balance  of  the  goods  were  at  the  packer's  Le  Grand  &  Co. 
failed,  upon  which  the  plaintiff  demanded  the  goods.  It 
was  held  that  the  tramtitus  had  ended.  Lord  Alvakley  said : 
"  These  goods  were  not  sent  to  the  defendant,  the  packer, 
to  be  delivered  by  him  to  the  house  of  Le  Grand  &  Co.,  at 
Paris,  but  they  were  sent  to  Moisseron,  the  agent  of  that 
house  in  London,  and  were  there  to  await  his  disposal,  he 
being  invested  with  authority  to  send  them  to  such  market 
as  he  should  think  most  advisable.  Indeed,  Moisseron 
might  if  he  had  so  pleased  have  made  London  the  place  of 
their  ultimate  destination,  and  have  disposed  of  the  goods 
there."  The  further  voyage  here  was  entirely  contingent, 
and  cannot  be  said  to  have  at  all  entered  into  the  contem-* 
plation  of  the  parties  to  the  sale.  If  the  transkus  did  not 
end  in  London  it  is  difficult  to  say  that  it  would  have  ter- 
minated until  the  property  had  reached  the  parties  tp  whom 
it  should  be  ultimately  consigned  by  the  first  purchaser  or 
his  agent,  wherever  they  might  reside. 

Valpy  V.  Gibson  (4  Mamt.^  Ora.  fy  Scott,  837),  is  another 
case  strikingly  like  the  one  before  us  in  some  of  its  circum- 
stances, but  yet  I  think  distinguished  from  it  in  a  material 
particular.  The  sellers  were  Gibson  &  Co.,  who  had  places 
of  business  at  Leeds  and  at  Manchester.  The  purchaser  was 
Edward  Brown,  a  general  merchant  at  Birmingham,  who 
made  the  purchase  to  fill  an  order  he  had  received  for  goods 
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to  be  shipped  to  ValparaiBo.  The  sellers  forwarded  the 
goods,  by  the  purchaser's  directions,  to  certain  shipping 
agents  at  Liverpool.  They  were  put  on  board  a  vessel 
bound  for  Brazil,  but  were  relanded  by  the  purchaser's 
authority  and  sent  to  the  sellers'  house  at  Manchester  to  be 
repacked  in  different  parcels*  Before  the  packing  was  com- 
pleted Brown  failed,  and  the  sellers  claimed  the  goods  under 
the  law  of  stoppage  in  trajintu;  but  it  was  held  that  they 
had  not  that  right.  If  Brown  had  been  a  dealer  living  at 
Valparaiso,  and  had  purchased  the  goods  to  be  sent  to  him- 
self there,  though  the  sellers  were  to  deliver  them  to  the 
shipping  agents,  and  the  latter  to  receive  their  directions  as 
to  the  shipment  from  other  parties  than  the  sellers,  a  diffe- 
rent character  would,  I  think,  have  been  attributed  to  the 
voyage  from  Liverpool  to  Valparaiso.  In  the  actual  cir- 
cumstances that  might  well  have  been  considered  a  fresh 
commercial  adventure,  having  no  connection  with  the  previ- 
ous sale.  The  purchaser  residing  in  the  immediate  vicinity 
of  Liverpool  may  very  properly  be  r^arded  as  saying  to  the 
sellers,  send  the  goods  to  my  agents  at  Liverpool,  and  that, 
so  fiur  as  we  are  concerned,  will  be  a  delivery  to  me.  Brown 
it  is  true,  transmitted  to  the  sellers  the  order  he  had  received 
to  purchase  goods  to  be  sent  to  Valparaiso,  but  this  was 
rather  with  a  view  of  obtaining  the  kind  of  goods  ordered^ 
than  because  their  destination  was  otherwise  material  to  the 
sellers. 

In  R^tve  V.  PicJford  (8  Taunt.^  83),  the  facts  were  that 
Lange,  a  bankrupt,  whose  assignees  the  plaintifis  were,  was 
in  the  habit  of  purchasing  Manchester  goods  and  exporting 
them  to  the  continent  on  or  shortly  after  their  arrival  in 
London.  The  goods  in  question  were  purchiuEied  of  one 
Chaffe,  a  Manchester  manu&cturer,  who  addressed  them  to 
the  bankrupt  in  London  and  delivered  them  to  the  defend- 
ants, who  were  carriers  between  Manchester  and  London 
and  had  warehouses  at  each  of  those  cities,  and  who  trans- 
ported them  to  London ;  and  while  they  were  in  their  store- 
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house  there  Lange  committed  an  act  of  baakraptcy.  Chaffe 
stopped  their  delivery  to  the  bankrapt,  and  the  assignees 
thereafter  brought  this  action  against  the  carriers.  It  was 
shown  that  the  bankrapt  had  no  warehouse  of  his  own,  but 
his  goods  arriving  at  the  defendants'  warehouse  were  suffered 
to  remain  thete  until  he  had  an  opportunity  of  shipping 
them,  when  he  gave  the  shipping  agents  orders  for  them» 
who  on  taking  them  paid  the  charges  of  the  carriers.  The 
bankrupt's  clerk  had  seen  these  goods  after  their  arrival, 
and  had  directed  the  carriers  not  to  let  them  go  without  an 
order.  The  court  held  that  the  goods  had  reached  their 
final  destination  and  that  the  transkus  was  at  an  end.  The 
plaintifEs  accordingly  had  judgment. 

These  are  the  most  prominent  of  the  cases  relied  on  by 
the  defendant's  counsel.  There  are  several  others  in  which 
it  was  held  that  the  transit  had  terminated  though  the  goods 
had  not  actually  reached  the  purchaser's  hands  at  the  place 
of  their  destination.  ( Scou  v.  Peuit^  3  Bos.  ^  Fid.,  469 ; 
Ellu  V.  Hunt,  3  Term  IL,  464;  Dodmi  v.  Wentworth,  4 
Mann.  Sf  Gr.f  1080 ;  Wentworth  v.  OtUhwaitoet  10  Mees.  ^ 
Wds.f  436. )  It  had  been  said  by  judges  in  some  of  the  earlier 
cases  that  Ihe  right  of  stoppage  continued  until  the  goods 
had  reached  the  corporal  touch  of  the  consignee.  But  it 
was  afterwards  said  that  this  expression  was  figurative.  The 
cases  last  cited  are  illustrations  of  the  doctrine  that  if  the 
person  into  whose  hands  the  goods  come  does  not  receive 
them  as  a  carrier  or  for  the  purpose  of  expediting  their 
further  transportation  but  simply  as  the  agent  of  the  pur- 
chaser for  .his  use  for  general  purposes  unconnected  with 
transportation,  it  is  virtually  the  possession  of  the  purchaser 
himself. 

I  have  now  to  notice  some  cases  of  the  other  class,  in 
which  it  has  been  held  that  the  right  of  stoppage  continued 
until  the  goods  had  reached  their  final  destination,  though 
before  that  they  had  been  delivered  to  an  agent  of  the  pur- 
chasers. 

Smith.— Vol.  DI.  88 
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Stolxs  y.  La  Rimere  is  reported  by  Lawrence,  J.,  in  hia 
opinion  in  Bolulingk  y.  Inglis  (3  East^  381).  The  goods 
were  purchased  in  London,  personally,  by  a  French  merchant 
residing  at  Lisle,  but  who  was  temporarily  in  London,  and 
were  delivered  to  the  defendants,  who  do  not  appear  to  have 
been  forwarders,  to  be  sent  to  the  purchaser  at  Lisle.  The 
defendants  sent  them  to  their  correspondent  at  Ostend,  who 
informed  the  purchaser  that  they  waited  his  directions. 
The  purchaser  failed,  and  the  goods  got  back  into  the  hands 
of  the  defendants,  and  at  this  point  the  seller  reclaimed 
them  and  the  question  arose.  The  defendants  claimed  that 
on  the  delivery  to  them  the  property  became  the  purchaser's. 
Lord  Mansfield,  before  whom  the  case  was  tried,  held  that 
the  vendor  had  a  right  to  the  goods.  He  said  that  the  seller 
could  stop  them  '4n  every  sort  of  passage  to  the  hands  of 
the  buyers."  This  is  a  strong  case  in  favor  of  the  right 
of  the  vendor.  The  purchaser's  own  agents,  who  were  not 
themselves  carriers,  took  upon  them  the  care  of  expediting 
the  goods ;  yet,  as  they  were  actually  in  a  course  of  trans- 
portation to  the  owner,  though  under  arrangements  which 
he  had  made,  it  was  considered  that  the  right  to  stop  them 
existed. 

In  Coates  v.  BaUton  (6  Bam.  3f  Cress.j  422),  the  sellers, 
the  plaintiffs  in  the  action,  were  manufacturers  at  Manches- 
ter. There  was  a  house  in  London  trading  under  the  name 
of  Butler  Brothers.  The  members  of  this  firm  had  also  a 
house  in  Lisbon,  under  the  firm  of  Butlers,  Krus  &  Co. ; 
Krus  not  being  a  member  of  the  London  house,  but  the 
other  partners  of  the  two  houses  being  the  same.  The 
defendants  were  commission  agents  resident  at  Manchester. 
The  course  of  dealing  was  for  the  Lisbon  house  to  send  their 
orders  to  the  defendants  through  the  London  house,  and  the 
defendants  made  the  purchases  in  the  name  of  the  London 
house,  and  forwarded  the  goods  to  Lisbon  by  the  way  of 
Liverpool;  and  the  sellers  thereupon  drew  for  the  price 
upon  the  London  house,  at  three  months.    The  goods  in 


ALBANY,  JUNE,  1868.  259 

Harrffl  v,  PraU. 

question  were  purchased  by  the  defendants  of  the  plaintiffii, 
pursuant  to  this  course  of  dealing,  in  the  name  of  the  London 
house,  the  defendants  informing  the  plaintiffs  that  they  were 
to  be  sent  to  Lisbon  as  on  former  occasions.  They  were 
delivered  to  the  defendants,  who  were  to  forward  them  to 
Liverpool ;  but,  while  they  were  in  the  defendants'  ware- 
house, both  the  firms  in  London  and  Lisbon  failed.  The 
plaintiffs  then  demanded  the  goods,  but  the  defendants 
refused  to  give  them  up.  Lord  Tenterdek,  C.  J.,  before 
whom  the  case  was  tried,  was  of  opinion  that  as  Lisbon  was 
the  ultimate  destination  of  the  goods,  they  continued  to  be 
in  transitu  While  they  were  in  the  warehouse  of  the  defend- 
ants, and  that  the  plaintiffs  therefore  had  a  right  to  stop 
them.  On  a  motion  to  set  aside  the  verdict,  Lord  TekteBt 
DEN  said  that  the  goods  were  in  fact  purchased  for  the 
Lisbon  house,  though  in  the  name  of  the  London  firm.  He 
laid  stress  upon  the  fact  that  the  defendants  were  packers 
and  warehousemen  as  well  as  general  agents.  If  they  had 
been  merely  warehousemen,  he  said,  the  right  of  stoppage, 
at  any  time  before  the  goods  reached  Lisbon,  would  have 
been  clear,  and  he  thought  that  the  fact  that  they  were 
general  agents  did  not  make  any  difierence. 

Batlet,  J.,  examined  Dixon  v.  Baldwin^  Leeds  v.  Wright^ 
and  Rowe  *v.  Pickford^  and  said  that  the  principle  to  be 
deduced  from  thes4  cases  was  that  the  transitus  was  not  at 
an  end  until  the  goods  had  reached  the  place  named  by  the 
buyer  to  the  seller  as  the  place  of  their  destination.  Here, 
he  said,  the  place  so  named  was  Lisbon. 

The  case  under  review  is,  I  think,  stronger  in  favor  of  the 
right  of  stoppage  than  the  one  referred  to.  Edwards,  San- 
ford  &  Co.,  were  agents  to  facilitate  the  transportation,  and 
they  had  no  other  character.  The  3e!endante  in  the  case 
referred  to  were,  as  warehousemen,  connected  VTith  trans- 
portation, but  they  were  also  the  agents  for  purchasing,  and 
it  was  equivocal  whether  they  received  the  goods  in  one  or 
the  other  of  these  characters.    In  the  case  under  examination 
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the  purchase  was  made  in  the  name  of  the  Nottingham 
house,  and  in  the  one  cited  it  was  in  the  name  of  the  London 
house ;  the  payments  were  to  be  made  by  bills  on  these 
houses  respectively ;  but  the  goods  were  bought  in  both  cases 
for  shipment  to  known  parties  at  a  given  foreign  port  which 
was  their  ultimate  destination,  and  that  destination  was  men- 
tioned to  the  sellers.  As  to  the  consideration  that  the  goods 
in  the  present  case  were  for  a  few  days  stationary  in  the  hands 
of  the  shipping  agents  at  Liverpool,  awaiting  orders  for  ship- 
ment from  the  Halls  of  Nottingham,  this  was  not  on  account 
of  any  uncertainty  as  to  their  eventual  destination,  but  was 
simply  a  delay  arismg  out  of  the  nature  of  the  business 
which  left  to  the  Nottingham  house  the  selection  of  the 
vessel  by  which  they  were  to  be  sent.  The  agents  of  the 
purchasers  in  Caates  v.  RailfUm  had  at  least  equal  authority 
to  direct  the  time  and  maiiner  of  the  transportation  which 
J.  &  J.  Hall  had  in  the  case  under  examination ;  and  I  am'  of 
opinion  that  in  the  English  courts  the  determination  of  the 
present  case  would  be  governed  by  the  judgment  in  the  one 
referred  to.  The  great  authority  of  Lord  Tenterden  upon 
questions  of  commercial  law  gives  additional  weight  to  the 
precedent,  as  does  the  &ct  that  the  case  was  decided  sub- 
sequentiy  to  those  upon  which  the  defendants  place  their 
greatest  reliance  and  that  the  latter  were  examined  and 
distinguished.  Coaxes  y.  Raihtan  was  followed  in  IffichoUs  v. 
Le  Feuvre  (2  Bing.j  K  C,  81,)  where  goods  destined  for 
the  Island  of  Guernsey  were  sent  by  the  vendor  to  a  ship- 
ping agent  at  Southampton  and  were  reclaimed  after  delivery 
at  that  port,  the  court  sustaining  the  vendor's  claim ;  and  in 
Jachan  Y.  Nicholj  (5i(Z.,  508).  In  that  case  goods  were 
purchased  by  a  London  merchant  at  Newcastle-upon-Tyne. 
The  seller  gave  the  purchasing  agent  of  the  vendee,  at  New- 
castle, an  order  upon  the  person  having  charge  of  the  goods, 
and  the  agent,  by  means  of  the  order,  himself  caused  the 
goods  to  be  put  on  board  ship  and  consigned  to  the  purcha- 
ser in  London.    Lord  Denman,  C«  J.i  said  that  the  order 
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was  only  a  link  in  the  chain  of  machinery  by  which  the 
property  was  put  in  motion  and  in  the  conrse  of  transmis- 
sion from  the  seller's  premises  in  Newcastle  to  the  buyer's  in 
London.  In  Aguirre  v.  Parmdee  (22  Ctmit^  473)  the 
Supreme  Court  of  Connecticut  applied  the  principle  of  these 
cases  to  one  were  the  circumstances  where  much  more 
unfavorable  to  the  vendor  than  those  of  the  case  before  us. 
Cotton  was  bought  of  the  plaintiff  in  New-Tork,  through  a 
broker  employed  by  the  purchasing  agent  of  a  manufacturing 
company,  the  place  of  business  of  which  was  at  Enfield  in 
Connecticut,  and  the  plaintiffs,  the  sellers,  were  given  to 
understand  that  it  was  wanted  for  consumption  there.  The 
plaintiffs  gave  the  servant  of  the  broker  an  order  on  the 
public  store  of  the  custom  house,  where  the  cotton  was 
stored,  and  by  means  of  this  order  the  agent  sent  the  cotton 
off  by  rail-road  consigned  to  a  different  manufactory  than 
the  one  by  which  it  was  purchased.  The  vendees  failed  and 
the  plaintifi  stopped  the  cotton  in  the  cars.  For  the  defen- 
dant it  was  insisted  that  the  giving  of  the  order,  the  cotton 
being  obtained  under  it,  was  a  full  and  complete  delivery  to 
the  purchasers.  But  the  court  regarded  the  purchasing 
agent  as  acting  also  in  the  business  of  expediting  the  goods, 
and  they  held  the  stoppage  to  be  warranted. 

The  cases  upon  this  doctrine  in  our  own  courts  are  in 
consonance  with  the  foregoing  authorities,  though  they  do 
not  present  any  striking  illustration  of  the  particular  dis- 
tinction involved  in  this  case.  {Buckley  v.  Fumiss^  15  Wend^ 
137 ;  Hitchcock  v.  CoveU,  20  id.,  167 ;  S.  C,  in  error,  23  id., 
611. )  The  Supreme  Court  of  Pennsylvania  hold  that  where 
goods  are  imported  from  a  foreign  country  in  the  vendee's 
own  vessel,  there  is  no  right  of  stoppage  in  transitu; 
the  delivery  to  the  master  being  considered  as  virtually  a 
delivery  to  the  vendee,  though  the  master,  in  form,  sign  a 
bill  of  lading.  This  judgment  depends  upon  special  circum- 
stances, and  does  not  conflict  with  the  opinion  we  have 
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arrived  at  in  this  case,  and  it  is  anneeessary  to  bsj  whether 
we  should  approve  it  or  not. 

In  applying  the  principle  of  these  last  adjudications  to 
the  particular  facts  in  this  case  we  cannot  consider  the  send- 
ing of  the  goods  by  the  plaintiffs  to  the  shipping  agents  at 
Liverpool  as  a  full  and  final  delivery  of  them  to  the  pur- 
chasers. We  regard  what  was  done  by  the  Halls  of  Notting- 
ham, in  giving  directions  to  the  shipping  agents,  to  have 
been  in  aid  of  the  general  purpose  of  sending  the  goods  to 
New- York.  The  partner  at  Nottingham,  though  in  law  one/ 
of  the  purchasers,  acted  in  regard  to  these  goods  as  an  agenu 
of  the  house  at  New-Tork  in  facilitating  the  transportation\ 
to  that  city.  During  the  short  time  the  goods  remained  in 
the  hands  of  these  agents,  before  the  directions  came  from 
Nottingham,  they  could  not  be  said  to  be  '*  awaiting  new 
orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination  *'  in 
the  sense  in  which  that  language  was  used  by  Lord  Ellek- 
BOBOUGH,  in  Dixon  v.  Baldwen.  New- York  was  the  destinsr 
tion  contemplated  from  the  beginninjg.  It  was  the  one 
named  to  the  vendor,  and  there  was  no  thought  of  diverting 
the  goods  from  that  point,  at  any  time  or  by  any  person. 
They  were  awaiting  a  new  impulse  only  in  the  sense  in 
which  that  may  be  predicated  of  freight  in  transitu  which 
is  temporarily  at  rest  while  arrangements  are  making  to 
send  it  forward  on  the  journey  on  which  it  was  originally 
embarked. 

We  are  of  opinion,  therefore,  that  the  transitus  was  not 
determined  at  Liverpool. 

When  the  plaintiffs  exerted  their  right  of  stoppage  at 
New- York,  the  property  was  in  the  hands  of  the  carriers  on 
board  their  vessel,  and  subject  to  their  lien  for  freight.  All 
that  had  been  done  by  the  defendants  before  such  reclama- 
tion (if  indeed  they  had  done  anything  whatever),  was  to 
make  an  entry  at  the  Custom-house.  There  is  no  authority 
for  holding  that  formality  to  be  equivalent  to  the  delivery 


ALBi!NT,  JUNE,  1858.  263 

Harru  v.  Pratt. 

of  possession,  and  it  is  not  in  its  nature  the  act  of  taking 
possession.  In  Mottram  v.  Heyer  (1  Denio^  483;  S.  C.»  5 
^.,  629),  the  freight  had  been  paid  and  the  goods  landed 
and  placed  in  the  ^public  store,  the  duties  being  unpaid, 
yet  the  chancellor,  in  giving  the  prevailing  opinion  in  the 
Court  of  Errors,  held  that  the  goods  were  still  in  transitu. 
I  think  the  judgment  should  be  affirmed. 

Strong,  J.  The  right  of  stoppage  in  transitu  on  a  sale 
of  goods  on  credit,  arises  where  the  vendee  becomes  insol- 
vent after  the  sale  and  before  the  goods  have  been  actually 
delivered  to  him,  or  to  his  agent  for  him,  having  some 
authority  in  respect  to  the  goods  unconnected  with  their 
transit,  as  to  keep  or  dispose  of  them.  The  basis  of  this  right 
is  that  the  insolvency  of  the  vendee  was  not  contemplated 
by  the  vendor  in  the  sale,  and  that  it  is  plainly  just  that  he 
should,  on  account  of  that  unforeseen  event,  endangering 
the  loss  of  the  price  to  be  paid,  be  permitted  to  reclaim  the 
goods  and  keep  them  as  security  for  payment  at  any  time  be- 
fore a  delivery  terminating  their  transit.  The  right  is  limited 
to  that  period,  and  ends  with  such  a  delivery.  It  is  a  right 
which,  from  its  equitable  nature,  is  regarded  with  favor,  and 
the  rules  relating  to  it  are  applied,  with  great  liberality  to 
the  vendor,  in  furtherance  of  justice.  These  rules  are  well 
settled  and  familiar,  but  in  the  application  of  them,  particu- 
larly that  in  regard  to  the  determination  of  the  right  by  a 
delivery  of  the  goods,  there  is  often  great  difficulty.  The 
difficulty  is  in  deciding  whether  the  facts  and  circumstances 
in  particular  instances  amount  to  a  delivery  terminating  the 
transit,  and  this  has  led  to  some  apparent  if  not  real  conflict 
between  adjudged  cases. 

Chancellor '>E£KT,  in  his  Commentaries  (vol.  2,  p,  545) 
in  treating  of  this  subject,  observes  that  '^  the  cases  in  gene- 
ral, upon  the  subject  of  constructive  delivery,  may  be  recon- 
ciled by  the  distinction  that  if  the  delivery  to  a  carrier  or 
agent  of  the  vendee  be  for  the  purpose  of  conveyance  to  the 
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vendee,  the  right  of  stoppage  continues  notwithstanding 
such  a  constructive  delivery  to  the  vendee ;  but  if  the  goods 
be  delivered  to  the  carrier  or  agent  for  safe  custody  or  for 
disposal  on  the  part  of  the  vendee,  and  the  middleman  is  By 
agreement  converted  into  a  special  agent  for  the  buyer,  the 
transit  or  passage  of  the  goods  terminates,  and  witii  it  the 
right  of  stoppage/'  This  observation  will  be  found  to  be 
fully  justified  on  a  careful  examination  of  the  cases,  as  well 
those  in  England  as  in  this  country.  The  distinction  is  fully 
established  and  appears  to  be  entirely  sound  in  principle. 

A  delivery  to  a  carrier,  for  the  purpose  of  carriage,  obvi* 
ously  does  not  affect  the  right  of  stoppage  in  transitu ;  as  it 
is  a  right  given  by  law  to  the  vendor  during  the  transit* 
For  the  same  reason,  a  delivery  to  any  other  agent,  in  the 
course  of  the  transit,  merely  to  perform  some  act  in  reference 
to  forwarding  the  goods,  will  not  affect  the  right.  The 
right  continues  until  the  goods  come  to  the  actual  possession 
of  the  vendee,  or  of  his  agent  to  receive  them  and  terminate 
the  transit.  {Buckley  v.  Fumissy  15  Wend.^  137 ;  17  u2.,  504; 
Covell  V.  HkchcodCi  23  id.^  611 ;  Mottram  v.  Heyery  5  lEU^ 
629.) 

A  vendee  purchasing  goods  abroad  may  receive  them  into 
his  actual  possession  at  the  place  of  purchase  and  the  right 
of  stoppage  will  not  thereafter  exist ;  so  he  may  take  actual 
possession  of  them  at  some  point  intermediate  the  place  of 
purchase  and  the  place  where  he  designs  to  use  or  dispose 
of  them,  or  employ  an  agent  to  do  so,  and  thereby  terminate 
the  transit  and  with  it  the  right  of  stoppage ;  but  when  he 
does  not  do  so,  and  the  goods  are  to  be  carried  to  the  vendee 
or  to  an  appointed  destination,  the  transit  and  the  right  of 
stoppage  continue  until  the  actual  delivery  of  the  goods  to 
the  vendee,  or  to  the  proper  person  at  the  place  appointed. 

The  principal  point  made  by  the  defendants'  counsel  is 
that  upon  the  delivery  of  the  goods  to  Edwards,  Sanford 
&  Co.,  the  transit  thereof  and  consequently  the  right  of 
stoppage  were  at  an  end.    The  counsel,  in  presenting  his 
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views  in  support  of  this  point,  treats  the  firm  of  J.  &  J. 
Hall  as  the  purchasers  of  the  goods  of  the  vendors,  and  the 
sellers  of  the  same  subsequently  to  Hall  Brothers,  and  in 
that  aspect  of  the  case  argues  that,  as  between  the  original 
vendors  and  their  vendees,  Edwards,  Sandford  &  Co's  at 
Liverpool,  waa  the  destination  of  the  goods  and  their  transit 
ended  at  that  place ;  and  that  when  the  goods  were  shipped 
at  that  point  for  New-Tork,  a  new  transit  commenced.  I 
am  satisfied  that  neither  this  assumption  nor  the  argument  is 
supported  by  the  facts.  The  members  of  these  firms  were 
identical,  and  they  were  the  owners  of  all  the  property  of 
both  firms ;  they  might  for  their  convenience  transact  busi- 
ness at  difierent  places  under  different  names,  making  such 
division  as  they  pleased  of  their  effects  in  reference  to  their 
firm  names,  and  transfer  property  nominally  belonging  to 
one  firm  to  the  other  from  time  to  time,  but  they  could  not 
sell,  in  a  legal  sense,  to  themselves  what  they  already 
owned.  Transacting  business  in  that  mode,  undoubtedly  on 
a  purchase  of  goods  abroad  in  either  firm  name,  without  any 
special  circumstances  as  to  the  destination  of  them,  the 
proper  destination  would  be  their  place  of  business  under 
that  name ;  but  if  it  clearly  appeared  that  goods  purchased 
in  the  name  used  for  one  branch  of  the  business  were 
in  fact  purchased  for,  and  to  be  sent  directly  from  the 
vendors  to,  the  other  branch,  the  place  where  the  latter 
carried  on  business  would  be  their  legal  destination.  In 
such  a  case  as  last  named,  the  mode  of  making  out  the  bill 
for  the  goods,  as  to  the  name  used  for  the  vendees,  and  of 
entering  the  transaction  in  the  books  of  the  firms,  and 
whether  the  acceptances  for  the  price  were  to  be  in  one  or 
the  other  firm  name,  would  be  no  part  of  the  substance  of 
the  transaction,  but  merely  formal  and  referrible  wholly  to 
motives  of  convenience.  Those  facts  might  be  materiid  on 
the  question  of  the  destination  of  the  goods ;  but  the  actual 
destination,  in  their  transit  from  the  vendor,  would  be  the 
substantial  matter  of  inquiry,  and  when  ascertained  would 
Smith.— Vol.  HI.  34 
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goyem  as  to  the  limit  of  the  transit  and  the  right  of  stop- 
page. It  is  plain  beyond  dispute  that  the  goods  in  question 
were  purchased  to  be  sent  to  Hall  Brothers,  New-Tork. 
That  manifestly  was  their  destination  unless  the  direction  to 
the  vendors  to  forward  them  to  Liverpool  to  Edwards,  Sand- 
ford  &  Co.,  in  connection  with  other  circumstances,  estab- 
lished a  different  destination.  In  order  for  that  direction, 
supported  by  other  circumstances,  to  work  such  an  effect, 
they  must  have  constituted  Edwards,  Sandford  &  Co.  special 
agents  of  the  vendees  to  receive  and  hold  the  goods  for  the 
latter,  beyond  the  agency  which  would  arise  from  sending  the 
goods  to  them  to  be  forwarded  on  their  route,  in  the  ordinary 
course  of  their  business.  If  the  goods  were  sent  to  them 
as  mere  shipping  agents,  which  was  their  ordinary  businesSi 
to  ship  them  to  Hall  Brothers,  no  such  consequence  was  pro- 
duced. Looking  at  the  previous  long  continued  course  of 
extensive  dealings  between  the  parties,  with  which  the 
present  one  was  in  perfect  accordance,  it  is  clear  to  my 
mind  that  the  employment  of  Edwards,  Sandford  &  Co. 
was  as  mere  forwarding  agents,  in  their  usual  course  of 
business.  The  goods  purchased  of  the  vendors  for  Hall 
Brothers  were  uniformly  sent  to  those  agents,  and  by  them 
shipped  for  New- York.  There  is  nothing  in  the  case  which 
will  warrant  the  idea  of  any  special  agency.  I  do  not  think 
any  weight  is  due  on  this  subject  to  the  fact  that  the  goods 
were  sent  to  them  with  advice  that  they  would  receive  from 
J.  &  J.  Hall  further  instructions  in  regard  to  the  goods.  It 
is  apparent  from  the  evidence  that  the  instructions  referred 
to  were  those  subsequently  given,  as  to  the  time  of  ship- 
ment and  the  vessel  to  be  employed.  That  the  goods  were 
to  be  sent  to  New- York  was  determined  when  the  purchase 
was  made,  and  for  that  purpose  the  direction  was  given  that 
they  should  be  forwarded  to  Edwards,  Sandford  &  Co.  No 
change  of  that  determination  was  made  or  so  far  as  appears 
intended  or  thought  of.  It  appears  that  the  vendors  were 
to  pay  the  expenses  of  sendmg  the  goods  to  Liverpool,  from 
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which  place  the  vendees  were  to  provide  for  their  carriage; 
and  hence  the  propriety  of  iostractions  from  the  vendees  to 
Edwards,  Sandford  &  Co.  as  to  their  shipment  from  that 
place.  But  the  employment  by  the  vendees  of  a  carrier 
from  Liverpool,  and  deferring  instructions  as  to  shipment 
from  there  until  the  goods  should  arrive,  did  not  create  a 
new  transit  from  that  point.  If  the  destination  of  the 
goodsi  as  understood  between  the  vendors  and  vendees,  was 
New-York,  the  transit  and  right  of  stoppage  continued  to 
New-York,  entirely  unaffected  by  the  consideration  that  ihe 
vendors  employed  the  carriers  for  part  of  the  route,  and  the 
vendees  as  to  the  residue.  A  transit  may  be  single  and 
entire,  and  yet  carriers  be  employed  for  different  stages  of 
the  route  as  they  are  needed,  with  directions  as  to  the  car- 
riage to  each  carrier,  and  knowledge  by  him  as  to  their 
ultimate  destination  limited  to  the  distance  he  is  to  carry. 
The  extent  of  the  transit  does  not  depend  upon  the  direction 
or  address  of  the  goods,  in  a  shipping  bill  or  otherwise,  or 
any  information  to  the  carrier,  but  only*  upon  the  purpose 
of  the  buyers  communicated  to  the  sellers,  unless  some 
change  of  purpose  occurs.  When  directions  as  to  the  car- 
riage, for  part  of  the  distance  the  goods  are  to  be  taken,  are 
delayed  and  subsequently  given,  a  new  motion  is  not  by  the 
new  instruction  impressed  upon  the  goods,  as  that  language 
is  used  in  some  of  the  cases.  The  original  motion  continues 
although  the  employment  of  new  carriers  and  new  instruc- 
tions may  be  necessary  from  time  to  time  in  the  course  of 
the  transit.  A  new  motion  takes  place  only  when,  after 
goods  have  reached  their  original  destination,  they  are  started 
to  another  destination.  Those  words  express  only  a  second- 
ary transit.  We  must  find  such  a  transit  before  we  can  say 
a  new  motion  has  been  given  to  the  goods.  Inquiry  for  a 
new  motion  is  inquiry  for  a  new  transit.  They  are  the  same 
thing. 

Most  of  the  cases  referred  to  by  the  defendant's  counsel, 
are  in  han^ony  with  the  views  above  expressed.    Some  of 
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ihem,  holding  the  transit  ended  by  a  delivery  of  the  goods 
to  an  agent,  are  cases  of  a  clear  agency  in  the  person  to 
whom  they  are  delivered  to  receive  or  hold  them  for  the 
owners  v^th  the  like  effect  as  if  delivered  absolutely  to  the 
owner,  and  not  as  a  mere  carrier  or  middle-man.  Such  are 
Leeds  v.  Wright,  ( 3  Bos.  SfPid.,  320) ;  ScoU  v.  Feuk,  ( id.,  469) ; 
BassettY.  Ooddard,  ( 3 Mason,  107 ) ;  Meletopulo  v.  RanJcing,  ( 1 
N.  T.  Legal  Ob.,  299) ;  Wright  v.  Lawes,  (4  Esp.  R.,  82) ; 
Foster  y.Frampton,  (6  Bam.  if  Cres.,  107 ) ;  Roioe  v.  PicJford, 
(8TaufU.9  8S);  Fowler  v.  Kymer,  (cited  3  East,  396);  Oerard 
y.  Nightingale,  ( Cross,  on  Lien,  412 ) ;  Dodson  v.  Weniworth,  (4 
Man.  if  Gr.,  1080) ;  Sam/er  v.  Joslin,  (20  Verm.  JR.,  172) ; 
AMen  v.  Gripper,  (2  Cromp.  ifJer.,  218) ;  Bichxirdson  v.  Qoss, 
(8  Bos.  SfPul.,  119);  Wentworth  v.  Chohwaite,  (10  Mees.  tf 
Jrei.,436);  Hayes  v.  MouUle,  (14  Penn.  (2  Harm.,)  48). 
In  the  other  cases  the  distinction  stated  by  Chancellor  Kent 
is  virtually  recognized,  but  they  are  less  clear  in  regard  to 
the  agency  of  the  persons  receiving  the  goods  being  so 
extensive.  Dixontv.  Baldwin,  (5  East,  154) ;  l^alpy  v.  Gib- 
son, (  4  Man.  8f  Or.,  837 ) ;  Biggs  v.  Barry,  (2  Curtis  C.  C. 
JR.,  259 ) ;  Bolin  v.  Huffnagle,  ( 1  Rawle,  9  ).  Whatever  dis- 
crepancy exists  between  cases  seems  to  be,  generally,  in  the 
application  of  rules  which  are  conceded. 

The  case  of  Hitchcock  v.  CoviU,  (23  Wend.,  611 )  in  the 
late  Court  of  ErrcNrs  is  in  principle  directly  in  point  in  favor 
of  the  vendors  in  this  case.  The  plaintiff  residing  in  New- 
Tork  sold  goods  to  the  vendee  residing  at  Willardsburgh 
Pennsylvania,  and  in  pursuance  of  instructions  boxed  and 
directed  the  goods  to  the  vendee  at  his  residence  and  put 
them  on  board  a  Amal  boat.  Havana,  about  thirty  miles 
from  Willardsburgh  was  the  head  of  navigation  in  that 
direction  and  the  course  of  business  was  to  deposit  goods 
brought  by  canal  at  Havana,  the  warehousemen  keeping  the 
goods  until  called  for;  there  being  no  public  carriers  beyond 
that  place.  The  goods  arrived  at  Havana  and  were  put  in 
a  warehouse.    The  plaintiff  then  stopped  the  goods,  claiming 
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a  right  of  stoppage  in  transiia.  The  right  was  sustamed ; 
the  only  opinion  delivered  in  the  case  was  by  the  chancellor 
which  is  placed  on  the  sole  ground  that  the  right  to  stop 
the  goods  in  transitu  still  existed  and  was  duly  exercised. 
On  that  ground  he  was  in  favor  of  an  affirmance  of  the 
judgment  of  the  Supreme  Court  which  was  for  the  plaintiff 
on  another  ground  ( 20  Wend.^  167 )  and  the  judgment  was 
affirmed  by  a  vote  of  fourteen  to  two.  As  nothing  appears 
to  the  contrary  it  must  be  understood  that  the  opinion  was 
concurred  in  by  all  the  members  of  the  court  who  voted  for 
affiitnance.  In  that  case  the  goods  were  marked  for  Wil- 
lardsburgh  thereby  showing  that  was  their  destination ;  but 
marks  are  only  evidence  on  the  subject.  The  evidence  in 
the  present  case,  that  the  destination  of  the  goods  was  New- 
York,  is  as  conclusive  as  if  they  had  been  marked  for  that 
city.  In  that  case,  as  in  tliis,  further  instructions  were 
required  at  the  intermediate  point  to  start  the  goods  from 
there  for  their  destmation.  In  neither  case  was  any  new 
motion  neillssary;  a  continuance  of  the  original  motion 
alone  was  required.  The  chancellor  comments  on  the  case 
of  Dixon  V.  Baldwin  and  distinguishes  it  from  the  case  in 
the  Court  of  Errors.  In  this  connection  I  refer  again  to 
Buckley  v.  Fumiss  and  Mottram  v»  Heyer  before  cited. 

The  following  cases  also  strongly  sustain  the  views  above 
stated.  Ellis  v.  Huntt  ( S  T.  JR.  466 ) ;  Bohtlvngk  v.  Ir^lis,  (  8 
Eatt,  395);  MOlt  v.  Ball,  (2  Bos.  If  Fid.,  467);  Smith  v. 
GosSi  ( 1  Camp.t  282 ),  Tueker  v.  Humphrey,  ( 4  Bing.,  616 ) ; 
Aguirre  v.  FarmeUei  ( 22  Conn.,.  473  ) ;  Nichols  v.LeFevmre,  (  2 
Bing.  N.  C,  81);  Jacksony.  Nichols  (6  uZ.,608);  Coates  v. 
Railum,  (6  Bam.  If  Cres.y  422,  1  Mkt.  Sf  Wels.,  21); 
Whitehead  v.  Anderson,  ( 9  Mees.  Sf  Wds.^  618 ). 

Another  point  made  by  thedefendants  is  that  they  as  assign- 
ees of  the  vendees  had  taken  possession  of  the  goods  at  New- 
Tork  before  the  right  of  stoppage  was  exercised.  They  had 
made  an  entry  of  the  goods,  which  remained  on  board  the  ship, 
at  the  New-York  custom  house.    As  assignees  for  the  benefit 
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of  creditors,  they  occupied  the  place  of  their  assignor  with 
no  greater  rights.  A  mere  entry  at  the  custom  house,  with- 
out paying  duties  and  obtaining  a  permit,  was  not  enough 
to  entitle  them  to  actual  possession.  MoUram  v.  Heyer^  (5 
DeniOi  629  ). 

In  my  opinion  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

CoMSTOCK,  J.,  dissented:  all  th^  other  judges  concurring, 

Judgment  affinned. 


Phillips  v.  Gobham. 


In  an  aoUon  to  reeoTer  (he  pofiseasion  of  land,  (he  pUintiift  may  attack  a  deed 
ODder  which  the  defendant  claims  titlOi  both  upon  legal  gronnds  and  upon 
Bach  as  before  the  Code  were  of  purely  equitable  cognizance^ 

The  constitution  does  not  restrict  the  power  of  the  legislature  to  provide  for 
both  legal  and  equitable  relief  in  the  same  suit,  and  the  Code  anthorizea  the 
Joinder  of  legal  and  equitable  canaes  of  action. 

Appeal  from  the  Supreme  Court.  The  action  was  for 
the  recovery  of  certain  land  in  Chenango  county.  The 
complaint,  after  stating  the  plaintiff's  title  as  heir  of  one 
William  Phillips  deceased,  averred  that  the  defendant  was 
in  possession,  claiming  ownership,  by  virtue  of  a  pretended 
deed  of  conveyance  from  the  said  William  Phillips  in  his 
lifetime,  and  charged  that  such  pretended  deed  was  ineffect- 
ual and  inoperative  in  law  as  a  conveyance ;  that  it  was 
fraudulently  obtained  by  the  defendant,  and  without  any 
sufficient  consideration  to  support  it.  The  answer  denied 
that  the  defendant  held  under  a  deed  fraudulently  obtained, 
or  without  sufficient  consideration ;  and  averred  title  under 
a  good  and  valid  deed  from  William  Phillips  in  his  lifetime. 
In  the  reply,  the  plaintiff  averred  that  William  Phillips,  at 
the  time  of  making  his  deed  to  the  defendant,  was  of  unsound 
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mind,  imbecile,  and  wholly  incompetent  to  bind  himself  by 
a  civil  contract,  by  reason  of  long  continued  habits  of  intem- 
perate drinking ;  that  the  deed  was  obtained  fraudulently, 
by  operating  on  the  impaired  intellect  of  PhiUips  by  threats, 
fSEtlse  promises  and  other  improper  influences ;  that  he  was 
at  the  time  of  executing  it  so  intoxicated  and  affected  by 
the  pri<»r  use  of  liquor  as  to  be  without  sense  or  reason. 

The  case  was  tried  at  the  Chenango  circuit,  before  Mr. 
Justice  Mason  and  a  jury.  At  the  close  of  the  evidence, 
which  was  directed  mainly  to  the  habits  and  mental  capa- 
city of  William  Phillips  deceased,  the  defendant's  counsel 
requested  the  judge  to  charge  the  jury  that,  under  the  plead- 
ings in  this  case,  the  plaintiff  was  not  entitled  to  avoid  the 
deed  for  fraud  or  undue  influence,  but  should  have  procured 
a  judgment  declaring  it  void,  in  an  action  for  that  purpose, 
before  bringing  the  action  to  recover  possession  of  the  land, 
and  that  the  plaintiff  was  not  entitled  to  a  verdict,  although 
the  jury  should  decide  in  his  favor  on  the  questions  of 
imbecility  and  fraud.  The  judge  refused  so  to  charge, 
and  the  defendant  took  an  exception.  There  were  several 
other  exceptions,  not  material  to  be  noticed  here.  The 
plaintiff  had  a  verdict  and  judgment,  which  having,  on 
appeal,  been  affirmed  by  the  Supreme  Court,  at  general 
term  in  the  sixth  district,  the  defendant  appealed  to  this 
court. 

B.  F.  Rexfardj  for  the  appellant. 

Albert  N.  Shdicn^  for  the  respondent. 

JoHNSOK,  C.  J.  In  this  case  the  question  arises  whether, 
in  an  action  to  recover  specific  real  property,  the  plaintiff 
may  attack  a  deed  under  which  the  defendant  claims  title 
as  well  upon  grounds  which,  under  the  former  divided  juris- 
dictions of  law  and  equity,  were  cognizable  at  law  as  upon 
grounds  which  were  properly  cognizable  in  the  Court  of 
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Chancery.  It  ia  contended  that  the  legislatore  does  not^ 
under  the  constitution  of  1846,  possess  the  power  to  autho- 
rize such  a  case  to  be  determined  in  a  single  suit  The  pro- 
visions relied  upon  are  sections  three  and  ten  of  article  six, 
the  first  of  which  is :  "  There  shall  be  a  Supreme  Court, 
having  general  jurisdiction  in  law  and  equity;"  and  the 
other  is :  ''  The  testimony  in  equity  cases  shall  be  taken  in 
like  manner  as  in  cases  at  law."  The  argument  based  upon 
these  provisions  is,  that  distinct  jurisdictions  at  law  and  in 
equity  are  recognized,  and  that  this  recognition  imposes, 
upon  the  power  of  the  legislature,  the  restriction  to  preserve 
distinct  methods  ot  enforcing  legal  and  equitable  rights.  The 
language  of  the  provisions  does  not,  as  it  seems  to  me,  either 
directly  or  by  any  implication,  lead  to  the  result  contended 
for.  The  supreme  original  civil  jurisdiction  at  law  was, 
under  the  preceding  constitution,  in  the  Supreme  Court;  the 
equitable  jurisdiction  was  in  the  Court  of  Chancery.  The 
new  constitution  conferred  the  whole  jurisdiction  upon  a 
single  court.  The  subject  to  be  acted  about  was,  the  vesting 
of  judicial  authority,  not  the  regulating  of  judicial  procedure. 
This  judicial  authority  had  existed  in  two  distinct  branches, 
and  both  are  named  with  the  purpose  of  conferring  both 
upon  the  new  Supreme  Court  The  fifth  section  of  the 
same  article  likewise  shows  that  the  legislature  were  to 
possess  this  power.  It  declares  that  the  legislature  shall 
have  the  same  powers  to  alter  and  regulate  the  jurisdiction 
and  proceedings  in  law  and  equity  as  they  have  heretofore 
possessed.  The  former  constitution  contained  two  clauses 
limiting  the  legislative  power  on  this  subject ;.  one  was,  that 
no  new  courts  should  be  created  not  proceeding  according 
to  the  course  of  the  common  law,  except  the  equity  courts 
authorized  in  the  constitution ;  the  other  was,  that  trial  by 
jury,  in  all  cases  in  which  it  had  been  theretofore  used, 
should  remain  inviolate.  The  latter  of  these  provisions 
is  contained  in  the  present  constitutioot  Ai^d  does  take 
away  the  power  of  the  legidature  to  prescribe  any  other 
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than  a  jury  trial  in  cases  in  which  that  mode  of  trial  was 
used  at  the  period  to  which  the  constitution  refers.  But 
there  was  nothing  in  either  constitution  which  prevented 
the  legislature  from  imposing  the  necessity  of  jury  trial  in 
all  cases.  Nor  is  there  any  doubt  that  under  the  former 
constitution  the  procedure  in  equity  could  have  been  brought 
to  a  conformity  with  the  proceedings  in  the  law  courts. 
The  legislature  might  at  any  time  have  changed  the  subpcena 
to  answer  into  a  vmt  upon  the  case,  the  bill  into  a  declara- 
tion, the  answer  into  a  plea  in  bar,  and  have  compelled  a 
trial  by  jury  in  all  cases.  The  question  is  not  whether  such 
a  change  would  have  been  wise,  having  regard  to  the  great 
degree  of  ease  and  certainty  in  procedure  which  had  been 
attained  by  the*experience  of  many  years,  and  to  the  diffi- 
culty of  substituting  a  new  and  untried  practice,  but  is  only 
one  of  power,  and  upon  that  question  no  doubt  could  have 
existed. 

The  provision  as  to  the  taking  of  testimony  is,  in  substance, 
only  that  a  single  method  of  taking  testimony  should  exist. 
Exiuniners  in  Chancery,  and  the  old  method  of  taking  testi- 
mony before  them,  were  to  be  abolished,  and  one  mode  was 
thereafter  to  exist  in  both  classes  of  cases.  This  being 
plainly  the  purpose  of  the  provision,  and  the  subject  which 
the  constitution  had  in  view  in  the  section  in  question,  it 
would  comport  with  no  just  rules  of  construction  to  found 
upon  the  terms  selected  to  express  that  purpose — they  being 
those  which  the  former  practice  had  rendered  perfectly 
familiar  and  therefore  appropriate — an  implication  so  impor- 
tant as  that  equity  cases  and  law  cases  were  always  to  be 
preserved  distinct  from  each  other  and  were  not  to  be 
administered  in  a  single  suit. 

If  the  constitution  has  not  deprived  the  legislature  of  the 
power,  and  clearly,  as  I  think,  it  has  not,  the  next  question 
is  whether  the  code  of  procedure  authorises  a  suit  for  both 
legal  and  equitable  relief.  The  recital  which  precedes  the 
detailed  provisions  of  the  code  declares  it  to  be  expedient 

Skith.— Vol.  m.  36 
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'*  that  the  distinction  between  legal  and  equitable  remedies 
should  no  longer  continue,  and  that  a  uniform  course  of  pro- 
ceeding, in  all  cases,  should  be  established."  Following  up 
this  recital,  Section  sixty-two  enacts  that  *'  the  distinction 
between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
all  such  actions  and  suits  heretofore  existing,  are  abolished ; 
and  there  shall  be  in  this  state  hereafter  but  one  form  of 
action,  for  the  inforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which  shall  be  denomina- 
ted a  civil  action.  If  no  further  provision  were  contained  in 
'  the  Code  bearing  upon  the  question  it  would  be  difficult  to 
arrive  at  the  conclusion  that  one  who  attempted  to  recover 
a  piece  of  land  of  another,  on  an  equitable  apd  also  on  a 
legal  ground,  must  bring  a  separate  action  to  set  up  each 
ground  of  recovery.  But  the  further  provisions  bearing 
upon  the  subject  leave  no  room  to  contend  that  such  is  the 
law.  So  far  as  substance  is  concerned,  a  complaint  needs 
only  to  contain  facts  constituting  a  cause  of  action,  recog- 
nising no  distinction  of  causes  of  action  into  legal  or 
equitable.  ( ^  142.)  Among  the  causes  of  demurrer,  the  fifth 
only  can  have  reference  to  a  defect  of  the  nature  of  that 
alleged  to  exist  in  this  case  '*  that  several  causes  of  action 
have  been  improperly  united,"  ( ^  144  )  though  that  refers 
as  I  think  to  causes  of  action  for  separate  things  and  not  to 
claims  to  a  single  thing  on  legal  and  also  on  equitable 
grounds.  But  even  if  separate  things  were  claimed  in  the 
same  suit,  one  on  legal  and  another  on  equitable  grounds  it 
would  create  no  objection  to  the  joinder ;  for  section  one 
hundred  and  sixty-seven  expressly  provides  that  the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable  or  both  where  they  arise  out  of: 

1.  The  same  transaction  or  transactions  connected  with 
the  same  subject  of  action,  or : 

5.  Claims  to  recover  real  property,  with  or  without  dama- 
ges and  rents  and  profits. 
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Either  of  these  subdivisionB  is  broad  enough  for  this  case. 
The  same  policy  is  embodied  in  section  one  hundred  and 
fifty,  which  provides  that  the  defendant  may  set  forth  by 
answer  as  many  defences  and  counter-claims  as*he  may  have ; 
whether  they  be  such  as  have  heretofore  been  denominated 
legal  or  equitable  or  both.  Indeed  the  principle  has  been 
settled  in  this  court  that  an  equitable  defence  could  be  inter- 
posed to  a  legal  claim,  Dobsan  v.  Pearce^  2  Kem.^  156  ;  Crary 
y  QoodmaUi  2  id,,  266 ;  and  all  the  inconvenience,  which  is 
alleged  as  an  argument  against  allowing  legal  and  equitable 
grounds  of  claim  to  be  united  in  a  complaint,  equally  exists 
against  allowing  an  equitable  answer  to  a  legal  claim.  In 
truth  the  plain  answer  to  both  objections  is,  that  the  law 
so  wills  it ;  and  we  are  bound  to  believe,  at  least  to  hope,  tiiat 
the  inconvenience  will  not  prove  in  practice  to  be  so  great 
as  has  been  anticipated*  It  is  objected  that  one  ground  of 
claim  is  triable  by  jury  and  the  other  by  the  court;  but  all 
cases  may  legally  be  tried  by  a  jury,  so  that  this  creates  no 
insuperable  difficulty. 

If  these  views  are  correct,  then  the  objection  is  reduced  to 
one  of  mere  variance  and  v^thin  the  settled  rules  on  that 
subject,  created  no  bar  to  a  recovery.  The  ground  was 
clearly  understood,  no  one  was  surprised  or  misled,  the  par- 
ties went  to  trial  prepared  to  try,  and  did  try,  the  very 
question  on  which  their  rights  depended.  If  there  was  any 
defect  of  parties,  or  if  the  defendant  was  entitled  to  any 
restitution,  he  should  have  presented  his  claim  at  the  trial 
and  it  would  then  have  been,  as  we  must  presume,  properly 
disposed  of. 

The  judgment  should  be  affirmed. 

Seldek  and  Pratt,  Js.,  dissented :  Comstock,  J.,  expressed 
no  opinion ;  all  the  other  judges  concuning, 

Judgment  affirmed. 
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The  Btatme  (2  B,  S.,  869,  §  88),  requiring  the  sale  of  land  nnder  execution, 
where  it  oonBists  of  known  lots  or  parcels,  to  be  made  separately  and  not  in 
gross,  is  directory. 

A  sale  made  in  gross  is  irregular  and  voidable  at  the  instance  of  the  party 
aggriered,  bat  is  not  Toid. 

Appeal  from  an  order  of  the  Supreme  Coart,  made  upon 
an  application  for  surplus  moneys  arising  upon  a  sale  of 
mortgaged  premises  upon  a  foreclosure.  The  foreclosure 
was  upon  a  mortgage  executed  by  Cassidy  to  Cunningham, 
in  1846.  There  was  a  surplus  of  $1205.26,  after  paying  the 
mortgage  debt  and  the  costs  of  the  foreclosure  suit,  which 
was  paid  to  the  treasurer  of  Kings  County.  Richard  T. 
Williams  claimed  the  surplus  as  the  owner  of  the  equity  of 
redemption,  and  the  claim  was  referred  to  W.  E.  Smith  as 
a  referee,  to  report  upon  its  validity,  and  to  ascertain  the 
priority  of  the  several  liens,  &c.  By  the  report  it  appeared 
that  Williams  acquired  his  title  by  redeeming  the  premises 
from  a  sale  on  execution,  made  to  one  Thomby.  The  sale 
was  on  execution  upon  two  judgments  against  Cassidy,  one 
docketed  August  15,  1848,  and  the  other  the  thirteenth  of 
September  of  the  same  year.  The  premises  consist  of  ten 
building  lots,  but  they  were  sold  together  as  one  parcel  for 
$430.  Williams'  redemption  was  by  virtue  of  a  mortgage 
by  Cassidy  to  him,  executed  the  4th  of  September,  1848, 
for  $3500.  Williams  had  since  recovered  a  judgment,  on 
the  bond  which  accompanied  the  mortgage,  for  $2220.  The 
papers  in  the  foreclosure  suit,  which  are  included  in  the  case, 
show  that  the  amount  to  be  raised  to  pay  the  mortgage  debt 
and  interest,  with  the  costs  and  expenses,  was  $3309.74. 
In  the  report  of  the  sale  it  is  said  that  the  premises  were 
struck  off  and  sold  ^'as  follows,  to  wit:"  The  several 
numbers  of  the  lots  are  then  given  in  one  column,  and  the 
amount  for  which  each  sold  is  then  set  down  opposite  its 
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number ;  and  assuming  that  the  sale  of  the  several  lots  took 
place  in  the  order  in  which  they  are  entered  in  this  state- 
ment, the  sum  of  $3315  had  been  raised  when  the  eighth 
lot  had  been  sold.  After  that,  lot  No.  21  was  sold  for  $1700. 
Cassidy  was  the  purchaser,  for  $490,  of  the  first  two  lots 
mentioned  in  the  statement,  and  Williams  was  the  purchaser 
of  the  others,  including  lot  No.  21,  for  $4525. 

The  referee  reported  that  Williams  was  entitled  to  the 
whole  of  the  surplus  moneys,  as  the  owner  of  the  equity  of 
redemption.  On  the  motion  for  the  confirmation  of  the 
report,  made,  on  behalf  of  Williams,  at  a  special  term,  Cas- 
sidy claimed,  pursuant  to  a  notice  to  that  effect  which  he 
served  on  Williams*  attorney,  that  these  moneys  should  first 
be  applied  to  reimburse  Williams  for  the  money  which  he 
had  paid  upon  redeeming  and  the  interest  thereon,  and  tiiat 
the  balance  thereof  should  be  applied  as  a  payment  on  Wil- 
liams' judgment  recovered  on  the  bond. 

The  report  was  confirmed  at  a  special  term  held  before 
Judge  Babculo,  and  the  money  ordered  to  be  paid  out  ac- 
cordingly. Cassidy  appealed  to  the  general  term,  where  it 
was  decided  that  the  sale  of  lot  No.  21  under  the  foreclosure 
was  illegal,  and  it  was  declared  to  be  void.  The  county 
treasurer  was  directed  to  return  to  Williams  the  money 
which  he  had  paid  upon  the  purchase  of  it,  and  to  pay  the 
residue  of  the  moneys,  a  few  dollars,  to  Williams.  Cassidy 
appealed  here. 

Nicholas  HUlj  for  the  appellant. 

George  W.  Stevens^  for  the  respondent. 

Denio,  J.  The  material  question  in  this  case  is,  whether  the 
sale  by  the  sheriff  of  these  ten  lots  in  one  parcel  was  void,  or 
only  voidable  at  the  instance  of  a  party  aggrieved  by  the  ille- 
gality. It  was  clearly  the  duty  of  the  sheriff  to  sell  the  lots 
separately  {2  R.S.  369,  ;^  38) ;  but  the  counsel  for  Williams 
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maintains  that  a  title  passed  by  the  sheriff's  deed,  thoogh 
the  direction  of  the  statute  was  disregarded.  There  is  a 
well  known  distinction  between  statutory  provisions  which 
are  of  the  essence  of  the  proceedings  to  which  they  relate, 
and  without  the  observance  of  which  everything  which  is 
done  is  nugatory,  and  such  as  are  merely  modal  or  directory 
and  the  violation  of  which  does  not  necessarily  draw  after 
it  the  effect  of  avoiding  what  has  been  legally  done.  After 
some  reflection,  and  contrary  to  the  opinion  which  I  had 
formed  on  the  argument,  I  am  prepared  to  class  the  direc- 
tion to  sell  land  on  execution  in  parcels,  where  it  consists  of 
distinct  lots  or  tracts,  as  falling  within  the  last  mentioned 
class.  A  judgment  is  a  general  lien  upon  all  the  land  owned 
by  the  debtor  at  the  time  it  was  docketed.  It  is  the  reco- 
very of  the  judgment  which  affects  the  owner's  title,  by 
charging  it  with  the  burden  of  the  debt ;  and  the  subsequent 
proceediogs  relate  to  the  method  in  which  the  lien  is 
enforced  and  executed.  A  departure  from  the  prescriptions 
of  the  statute  in  conducting  these  proceedings  may,  or  may 
not,  prejudice  the  debtor  or  his  other  creditors.  Cases  may 
be  supposed,  of  several  parcels  of  land  bound  by  a  judgment 
and  subject  also  to  a  prior  lien,  where  a  sale  in  gross  under 
the  judgment  would  be  more  beneficial,  to  all  the  parties 
concerned,  than  one  in  detail.  Then  it  is  only  where  the 
land  offered  for  sale  consists  of  several  known  lots,  tracts  or 
parcels,  that  the  provision  applies.  This  is  a  term  susceptible 
of  degrees  of  comparison,  and  although  in  a  given  case,  and 
perhaps  in  this  case,  the  division  into  lots  would  be  sufficiently 
notorious,  yet  cases  may  often  occur  in  which,  although  there 
had  been  such  a  division  of  the  premises  by  ideal  lines,  a 
question  would  arise  whether  the  fact  was  so  well  known 
that  the  sheriff,  or  the  parties  attending  as  bidders,  would  be 
bound  to  recognize  the  division.  It  would  be  an  inconve- 
nient rule  which  should  make  the  validity  of  the  sale  depend 
upon  a  difficult  question  of  fact.  It  would,  I  think,  be  a 
safer  rule,  to  hold  that  the  power  exists  to  sell  premises  so 
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divided  together,  and  that  the  title  passes  by  a  conveyance 
made  pursuant  to  such  a  sale.  A  party  in  interest,  applying 
within  a  reasonable  time,  would  have  right  to  set  such  a  sale 
aside ;  but  that  he  may  waive  by  an  express  act  of  ratifica- 
tion, or  by  a  neglect  to  assert  his  rights  by  a  seasonable 
application  to  the  court  It  was  repeatedly  held,  before  the 
adoption  of  the  Revised  Statutes,  that  sales  of  several  lots 
or  farms  in  a  single  parcel  was  oppressive  and  wrong ;  but  it 
was  considered  that  a  title  passed,  and  that  the  party  ag- 
grieved was  obliged  to'  apply  to  have  the  sale  set  aside. 
{Jachan  v.  Newton^  18  John.y  362;  Tieman  v.  Wilson^  6 
John,  Ch,  Jl.,  411;  Ryerson  v.  NichoUonf  2  TecUes^  517.) 
The  provision  in  question,  like  many  other  portions  of  the 
Revised  Statutes,  was  apparently  in  aflSrmance  of  the  law 
as  it  had  been  laid  down  by  judicial  decisions ;  and  it  is  rea- 
sonable to  suppose  that  if  the  legislature  had  thought  it 
expedient  to  annex  a  consequence,  to  a  violation  by  the 
sheriff  of  his  duty  in  this  respect,  beyond  what  had  been 
visited  upon  the  purchaser  by  the  course  of  decision  upon 
the  subject,  it  would  have  been  done  by  positive  language. 
The  question  as  to  the  regularity  of  the  sale  upon  the 
judgment  of  foreclosure  was  not  before  the  general  term 
upon  the  appeal  from  the  order  of  the  special  term.  The 
order  therefore  setting  aside  the  sale  of  lot  No.  21  was  erro- 
neous. 

CoMSTOCK,  J.  The  principal  question  is  whether  the 
respondent  Williams  took  a  valid  title  to  the  ten  lots  of  land 
by  acquiring  as  mortgagee  the  rights  of  the  purchaser  at 
the  sale  under  the  two  judgments  docketed  in  1848,  and  by 
receiving  the  sheriff's  deed  in  pursuance  of  that  sale.  The 
objection  urged  against«his  title  is,  that  all  of  the  lots,  being 
separate  and  distinct  parcels  of  land,  were  sold  jas  one  tract, 
and  at  a  single  bid. 

The  statute  (2  jR.  5.,  369,  ^38),  provides  that  "  when  real 
estate  shall  be  offered  for  sale  by  virtue  of  any  execution. 
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which  shall  consist  of  several  known  lots,  tracts  or  parcels, 
such  lots,  tracts  or  parcels  shall  be  separately  exposed  for 
sale ;  and  if  any  person  claiming  to  be  the  owner  of  any 
portion  of  such  estate  or  of  such  lots,  tracts  or  parcels,  or 
either  of  them,  or  claiming  to  be  entitled  by  law  to  redeem 
any  such  portion,  shall  require  such  portion  to  be  exposed 
for  sale  separately,  it  shall  be  the  duty  of  the  sheriff  to 
expose  the  same  for  sale  separately.  No  more  of  any  real 
estate  shall  be  exposed  for  sale  than  shall  appear  necessary 
to  satisfy  the  execution."  Prior  to  the  revision  of  1830, 
there  was  no  statute  containing  these  directions ;  but  the 
practice  of  selling  under  execution  several  distinct  parcels 
of  land  at  one  bid,  and  of  putting  up  for  sale  a  whole  tract 
when  some  portion  of  it  could  be  sold  to  satisfy  the  judg- 
ment, had  been  quite  uniformly  condemned  by  the  courts  as 
tending  to  the  sacrifice  of  property  and  the  oppression  of 
the  debtor.  ( 18  John.y  359,  366 ;  13  id.j  102 ;  1  John.  Ch. 
JR.,  201 ;  6  id.f  414.)  Such  sales  were  sometimes  set  aside 
on  motion  made  in  the  courts  of  law  from  which  the  execu- 
tion issued,  and  by  the  Court  of  Chancery  upon  bill  filed  on 
the  grounds  of  fraud  and  abuse  of  power.  {Cases  supra.) 
But  it  has  never  been  held,  either  before  or  since  the  statute, 
that  an  irregular  sale  of  several  parcels  at  once  was  ipso  facto 
void,  so  that  no  title  could  pass  by  the  sheriff's  conveyance; 
in  other  words  it  has  never  been  decided  that  the  question 
was  one  involving  the  power  of  the  sheriff  so  to  sell. 

We  are  of  opinion  that  the  statute  has  introduced  no  new 
rule  on  the  subject.  Like  a  great  variety  of  other  statutes 
contained  in  the  revision,  it  was  intended  merely  as  a  distinct 
affirmation  of  a  rule  which  had  previously  received  the  sanc- 
tion of  the  courts.  We  regard  it  as  a  legislative  direction 
to  the  sheriff  in  respect  to  a  duty  older  than  the  statute,  a 
direction  which,  if  not  followed,  will  be  available  to  any 
party  aggrieved,  seeking  to  set  aside  the  sale  on  account  of 
the  irregularity.  In  so  regarding  it,  we  are  not  unmindful 
of  a  rule,  applied  in  many  cases,  that  a  statute  authority 
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whereby  a  title  may  be  divested,  must  be  strictly  followed  in 
all  the  requisites  which  appear  to  be  beneficial  to  the  owner. 
But  those  are  cases  where  the  authority  is  special  and  in  dero- 
gation of  the  common  law.  The  rule  which  governs  in  them 
has  little  or  no  application  to  the  regular  judgments  of  courts 
and  the  processes  issued  to  enforce  such  judgments.  Before 
the  judgment  can  be  rendered  the  party  has  had  his  day  in 
court,  and  when  it  is  rendered  the  execution  becomes  a 
matter  of  right  These  constitute  the  power  to  sell,  a 
power  against  which  no  defect  can  be  alleged  if  the  judg- 
ment has  been  duly  rendered  and  the  execution  duly  issued. 
The  process  is  under  the  control  of  the  court  from  which  it 
issues,  and  so  is  the  sheriff's  sale.  If  the  directions  of  the 
statute  are  not  strictly  followed,  or  if  there  be  any  other 
irregularity  the  parfy  aggrieved  can  be  heard  in  a  summary 
way  by  moving  to  set  the  sale  aside.  These  are  circum- 
stances which  distinguish  the  case  before  us  from  those  in 
which  the  rule  before  mentioned  has  been  so  frequently 
applied. 

It  may  probably  be  true  that  the  due  advertisement  of  the 
sale  of  real  estate  by  the  sheriff,  as  required  by  another  sec^ 
tion  of  the  statute,  is  a  condition  precedent  to  the  exercise 
of  the  power  to  sell  which  must  be  complied  with.  {Olcou  ^ 
V.  Robinson^  20  Barb.^  148.)  But  the  section  now  under 
consideration  only  professes  to  direct  in  regard  to  the  man- 
ner of  selling  after  all  the  conditions  precedent  have  been 
fully  performed.  If  we  hold  this  direction  to  be  so  funda- 
mental as  to  impeach  titles  where  there  has  been  no  attempt 
to  correct  the  irregularity,  the  consequences  can  hardly  fail 
to  be  disastrous.  A  great  number  of  titles  would  be  open 
to  question  and  doubt,  and  it  is  difficult  to  foresee  where 
the  mischief  would  stop.  Indeed,  the  very  inquiry*whether 
the  land  sold  existed  in  <<  separate  lots,  tracts  or  parcels," 
would  often  be  attended  With  great  difficulty.  It  might  be 
a  known  block  in  a  city,  subdivided  by  arbitrary  lines  into 
contiguous  lots,  or  a  single  farm  composed  of  parcels  from 

Smfth. — Vol.  HI.  36 


282  CASES  IN  THE  COimT  OF  APPEALS. 

OaQniDghun  n  Oassidy. 

diflbrent  lots,  or  a  known  lot  occupied,  in  separate  farms,  by 
different  tenants.  Many  embarrassing  questions  would  arise, 
and  many  titles  endangered  which  ought  not  to  be  dis- 
turbed. 

But  it  is  claimed  that  although  the  sale  under  the  judg- 
ments was  not  void  it  was  nevertheless  yoidable,  and  that 
Cassidy,  the  judgment  debtor,  may  now  in  effect  avoid  it 
by  resisting  the  claim  of  the  respondent  to  the  surplus 
money.  We  think  not.  Cassidy  acquiesced  in  the  sale 
until,  by  the  lapse  of  twelve  months,  his  own  right  to  redeem 
was  gone;  and  the  rights  of  judgment  and  mortgage  credit- 
ors then  attached.  The  respondent  as  mortgagee  took  the 
steps,  and  advanced  the  sum  of  money,  required  by  law  to 
clothe  himself  with  the  rights  of  the  purchaser,  and  he 
received  the  sheriff's  deed.  In  such  a  case  it  would  not,  by 
any  means,  be  a  matter  of  course  to  set  aside  the  sale,  either 
on  motion  in  the  court  from  which  the  execution  issued,  or 
by  suit  in  equity  instituted  for  that  purpose.  The  sale  of 
the  lots  in  one  parcel  being  a  mere  irregularity,  it  would  be 
necessary  after  such  an  acquiescence  to  show  circumstances 
of  fraud  or  omission,  and  to  give  some  reasonable  excuse 
for  the  delay.  ( 1  Jolm.  Ch.  i2.,  502.)  The  question  now  is 
one  of  title  to  the  surplus  money  arising  upon  a  sale  under 
a  prior  mortgage;  no  previous  attempt  of  any  kind  having 
been  made  to  impeach  the  respondent's  title,  to  the  land, 
under  which  the  money  has  been  awarded  to  him.  If  in 
this  form  of  proceeding  the  sale  could  be  questioned  upon 
any  of  the  grounds  suggested,  and  that  may  well  be  doubted, 
it  is  a  sufficient  answer  to  say  that  no  circumstances  appear 
to  justify  the  decision  we  are  asked  to  make. 

It  appears  that  at  the  mortgage  sale,  out  of  which  the 
surplus  arose,  one  of  the  ten  lots  was  struck  off  to  the 
respondent  for  $1700.  Aside  from  that  bid — and,  it  may  be 
presumed,  from  the  order  in  which  the  sales  are  stated  in  the 
report  of  sale,  before  that  bid  was  made — the  other  lots  had 
produced  enough  to  satisfy  the  mortgage  and  $5.26  more. 
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The  whole  sorplaB  therefore  was  tl705.26.  The  Supreme 
Court  set  aside  the  sale  of  the  lot  to  the  respondent  and 
directed  the  $1700  to  be  restored  to  him.  The  appellant 
complains  of  this  part  of  the  decision,  suggesting  that  the 
sale  of  that  lot  was  beneficial  to  him,  and  that  the  supreme 
Court  erred  in  setting  it  aside  in  this  proceeding.  The 
conclusions  we  have  arrived  at  upon  the  other  questions 
render  this  of  no  importance.  If  the  sale  of  the  lot  had 
not  been  set  aside,  and  the  tl700  had  remained  as  a  part  of 
the  surplus,  it  would  have  belonged,  with  the  residue,  to 
the  respondent,  upon  the  principles  which  have  been  stated; 
and  it  is  of  no  concern  to  the  appellant  whether  the  respond- 
ent shall  hold  the  title  to  this  lot  under  the  mortgage  sale  or 
under  the  sale  by  the  sheriff. 
The  order  of  the  Supreme  Court  must  be  affirmed. 

All  the  other  judges  concurring. 

Judgment  affirmed. 


Packeb  v.  The  Kochester  and  Stbacuse  Railboad 
Company. 

The  owner  of  an  island  bounded  by  a  river  and  a  branch  thereof,  agreed  with 
the  owners  of  millB  snpplied  with  water  fVom  the  branch,  that  it  ahoold  be 
dosed,  and  an  artificial  race  through  the  island  substituted  therefor;  ffM, 
That  in  the  absence  of  any  provision  to  that  effect,  the  mill  owners  had  no 
right  to  have  a  waste-weir  in  the  race  in  the  place  of  one  which  had  existed 
in  the  natural  channel. 

A  waste-weir  having  been  thus  constructed  without  right,  the  proprietor  of 
adjoining  land,  upon  which  the  water  of  the  race  is  thereby  discharged,  may, 
to  protect  himself,  close  the  waste-weir,  though  not  upon  his  land. 

Whether  the  purchaser  of  mortgaged  premises,  at  a  sale  upon  foreclosure,  is  in 
privity  with  the  mortgagor,  so  as  to  be  bound  by  his  grants  and  covenants 
respecting  the  land,  made  after  the  mortgage,  to  persons  not  parties  to  the 
foreclosure,  or  whether  he  holds  by  title  paramount  the  estate  as  held  by 
the  mortgagor  before  the  mortgage,  Qwre, 
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Appeal  from  the  Supreme  Court.  The  plaintiff  brought 
his  actbn  to  recover  the  yalue  of  a  quantity  of  wheat,  flour, 
barrels,  &c.,  swept  into  the  Genesee  river  during  a  flood 
and  lost,  in  consequence  of  the  undermining  of  his  mill,  on 
Brown's  race,  in  the  city  of  Rochester,  by  which  its  floors 
fell  and  the  contents  of  the  mill  were  precipitated  into  the 
water.  The  defendant  was  charged  with  having  produced 
this  loss  by  closing  a  waste-weir  in  the  wall  of  the  race 
above  The  plaintiff's  mill,  by  which  the  surplus  water  would 
otherwise  have  escaped  from  the  race.  The  defendant  set 
up  in  its  defence  a  right  to  close  up  the  waste-weir  under  a 
contract  to  which  the  plaintiff's  grantor  was  a  party,  and  a 
decree  of  the  late  Court  of  Chancery  founded  upon  such 
contract  and  directing  its  specific  performance  in  that 
particular. 

At  the  trial  before  Mr.  Justice  Welles  and  a  jury,  it  was 
proved  that  Brown's  race,  or  that  part  thereof  upon  which 
the  plaintiff's  mill  is  situate,  was  originally  constructed  in 
1816-1818.  It  then  connected,  not  with  the  main  channel 
of  Genesee  river,  but  with  a  branch  thereof,  between  which 
and  the  main  channel  lay  Mumford's  island ;  the  island,  main 
channel  and  branch  being  all  above  the  plaintiff's  mill.  In 
1836  Griffith  &  Selye  became  the  owners  of  Mumford's 
island  and  of  the  lands  and  river  channels  surrounding  the 
same,  subject  to  a  mortgage  for  the  purchase  money,  which 
was  assigned  to  the  Mechanics'  Bank  of  New- York  and  after- 
wards foreclosed  as  hereinafter  mentioned.  On  August  12th, 
1836,  Griffith  &  Selye  entered  into  a  contract  with  the  mill 
owners  on  Brown's  race  (one  of  them  and  one  of  the  parties 
to  the  contract  being  Henry  L.  Achilles,  the  grantor  of  the 
plaintiff),  by  which  it  was  agreed  that  Brown's  race,  instead 
of  connecting  with  the  branch  running  around  Mumford's 
island,  as  it  then  did,  at  a  point  midway  between  the  upper 
and  lower  ends  of  the  island,  should  be  carried  directly 
across  the  branch  and  the  island,  by  an  artificial  cut,  to  the 
main  channel  of  the  river.     This  involved  the  building  of 
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walls  in  the  prolongation  of  the  artificial  raoe,  which  would 
dose  the  bpnch  on  both  sides.  Griffith  &  Selye  iroposed 
to  fill  up  the  bed  of  the  bradch  above  the  prolongation  of 
the  artificial  race,  and  the  right  to  do  so  was  granted  to 
them  by  the  Contract.  The  mill  owners  extended  the  race 
in  accordance  with  the  contract ;  but  in  building  the  walls 
on  the  lower  side  of  the  race  they  left  a  depression,  which 
constituted  the  waste-weir  the  subsequent  closing  of  ^hich 
by  the  defendant  was  alleged  by  the  plaintiff  to  be  the  cause 
of  the  damage  for  which  this  suit  was  brought. 

In  1841  Griffith  and  Everard  Peck,  who  had  succeeded 
to  the  title  of  Selye,  filed  their  bill  in  chancery,  claiming 
that  by  thQ  true  construction  of  the  contract  above  men- 
tioned, the  mill  owners  were  bound  to  close  the  waste-weir 
in  the  wall  on  the  lower  side  of  the  race,  by  building  up  the 
wall,  at  the  point  of  depression,  to  the  same  height  above 
the  water  as  elsewhere ;  showing  special  j|Hiage  to  them 
as  the  owners  of  the  land  below  the  waste-weir,  upon  which 
the  water  of  the  race  escaped  through  it,  and  praying  that 
the  defendants  be  compelled  to  finish  the  race  by  closing  up 
the  waste-weir,  and  be  enjoined  from  permitting  the  water 
to  flow  over  the  same.  The  parties  defendant  to  this  bill 
were  the  surviving  mill  owners  who  entered  into  the  con- 
tract of  August  12,  1836,  including  Henry  L.  Achilles,  the 
grantor  of  the  plaintiff,  and  the  representatives  of  one  of 
them  who  had  died  in  the  interval.  A  final  decree  in  the 
suit  was  made  August  31,  1842,  declaring  and  adjudging 
that  the  defendants  ought  specifically  to  perform  the  contract 
of  August  12,  1836,  as  the  performance  thereof  was  prayed 
by  the  complainants  in  the  bill.  It  was  under  this  decree 
and  the  contract  on  which  it  was  foundedtthat  the  defend- 
ant, as  grantee  of  Griffith  &  Peck,  justified  the  closing  of 
the  waste-weir. 

At  the  trial,  the  defendant  offered  the  aforesaid  decree  in 
evidence,  and  it  was  admitted  that  Henry  L.  Achilles,  named 
therein,  was,  at  the  time  of  the  making  of  the  decree  and  of 
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the  commencepent  of  the  suit  in  which  it  was  made,  the 
owner  of  the  mill  of  the  plaintiff  in  this  action^'and  that  the 
plaintiff  derived  title  from  hin^  By  way  of  further  connect- 
ing itself  with  the  decree,  the  defendant  proved,  in  addition 
to  the  facts  before  mentioned,  as  follows,  viz.:  ^Fhe  Mechan- 
ics' Bank  of  New-Tork,  March  1,  1842,  commenced  a  suit 
for  the  foreclosure  of  the  mortgage  executed  by  Griffith  & 
Selyeio  Mumford,  for  the  purchase  money  of  Mumford's 
islana  and  the  land  and  water  courses  adjacent,  before  men- 
tioned. None  of  the  mill  owners  who  entered  into  the 
agreement  of  August  12, 1826,  nor  tbeir  grantees  or  repre- 
sentatives, were  parties  to  this  suit.  A  decree  of  foreclosure 
and  sale  was  made,  under  which  the  defendant  4^rived  title 
to  a  lot  of  land  lying  on  both  sides  of  Browii's  race,  as 
extended  across  Mumford's  island  by  the  contect  of  August 
12,  1836,  including  that  immediately  below  and  adjoining 
the  \l^aste-wei#  Ifelosed  up  by  the  defendant.  The  title  of 
the  defendant  appears  to  cover  the  bed  of  the  race  and  its 
wall,  subject  perhaps  to  the  right  of  the  mill  owners  to  the 
flow  of  water  through  the  same,  but  upon  this  no  question 
was  made. 

The  plaintiff  objected  to  the  giving  of  the  decree  in  evi- 
dence, upon  the  ground  that  the  parties  to  it  were  different 
from  those  in  the  present  suit  and  not  in  privity  vrith  them, 
and  that  if  admitted  it  did  not  justify  the  acts  proved  against 
the  defendants.  The  court,  sustaining  the  objection,  excluded 
the  evidence,  and  the  defendant  took  aii  exception.  The 
defendant  then  offered  in  evidence  the  contract  of  August 
12,  1836,  to  which  the  same  objections  were  made.  The 
evidence  was  excluded  and  the  defendant  took  an  exception. 
The  plaintiff  ha4a  verdict  and  judgment,  which  on  appeal 
was  affirmed  by  the  Supreme  Court  at  general  term  in  the 
seventh  district,  and  the  defendant  appealed  to  this  court. 

Henry  R.  Selden^  for  the  appellant. 

Sdah  MathewSf  for  the  respondent. 
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Denio,  J.  If  the^detennination  of  tiiie  i^peal  depended 
upon  the  question  whether  the  defendants  stand  Hn  legal 
privity  with  Walter  S.  Griffii||  and  Lewis  Selye,  I  should  be 
of  the  opinion  that  the  Supreme  Court  was  right  in  its 
ruling,  and  that  the  judgment  should  be  affirmed.  By  the 
foreclosure  of  the  mortgage  held  by  the  Mechanics'  hank 
and  the  purchase  of  the  premises  at  the  master's  sale,  the 
title  which  Griffith  &  Selye  had  in  the  premis^p  was 
destroyed.  The  purchasers  took  the  title  which  the  mort- 
gagor had  before  he  {gave  the  mortgage.  That  title  passed 
to  the  mortgagee  by*  force  of  the  mortgage,  and  it  passed  to 
the  purchasan  by  the  foreclosure  and  sale.  The  purchasers' 
chain  of  titie  consists,  first,  in  the  mortgage  by  Griffith  ft 
Selye  to  Mnmford;  then  the  assignment  by  Mumford  to  the 
bank ;  the  fof^closure  sale  and  master's  deed ;  the  legal  effect 
of  which,  taken  together,  is  equivalent  to  a  conveyance  by 
Mamford  to  the  purchasers  and  the  extin|^hment  of  the 
equity  of  redemption  which  remained  in  Griffith  &  Selye. 
The  transactions  of  these  mortgagors  after  the  execution  of 
the  mortgage  are  aside  from  this  deduction  of  title.  The 
defendants  are  strangers  to  these  transactions,  and  are  not 
bound  by  them  if  adverse  to  their  interest,  and  cannot  take 
advantage  of  them  if  it  would  be  for  their  interest  to  do  so. 
The  defendants'  counsel  have  argued  that  their  position 
is  the  same  as  though  Griffith  Ic  Selye  had  conv%ed  to 
them.  This  I  think  is  not  so.  If  the  mortgage  had  been 
released  and  the  defendants  had  received  a  conveyance  from 
the  mortgagors,  or  the  parties  holdmg  the  equity  of  redemp- 
tion under  them,  then  indeed  they  would  have  held  under 
the  mortgagors  and  would  have  been  bound  by  any  estoppel 
which  affected  them.  But  the  effect  of  a  foreclosure  is  quite 
difl^ent  from  this.  Where  legal  titie  is  concerned,  a  mort- 
gage, which  .for  many  other  purposes  is  a  mere  ehose  in 
action,  is  a  conveyance  of  the  land.  The  interest  remaining 
in  the  mortgagor  is  an  equity.  The  foreclosure  cuts  off  and 
extinguishes  that  equity  and  leaves  the  titie,  conveyed  by 
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the  mortgage,  ^absolute.  Such  is  pr^iselj  the  effect  of  a 
strict  foreclosure.  The  present  practice  is  not  to  decree  a 
common  law  foreclosure,  but  |i  order  the  mortgaged  pre- 
mises to  be  sold  to  the  highest  bidder;  but. the  statute 
declares  that  the  master's  deed  upon  such  a  sale  <<  shall  vest 
in  the  purchaser  the  same  estate,  and  no  other  or  greater,  that 
would  have  vested  in  the  mortgagee  if  the  equity  of 
redenqption  had  been  foreclosed."  (2  R.  S.  192,^  158).  It 
proceeds  to  say  that  **such  deeds  shall  be  as  valpd  as  if 
the  same  were  executed  by  the  mortigagor  and  mortgagee, 
and  shall  be  an  entire  bar  against  6ach  of  them,"  &c. 
The  effect  of  this  is  not  to  override  the  former  member  of 
the  sentence ;  but  it  should  be  construed  in  harmony  wiUi  it. 
At  common  law  no  individual  or  public  officer  can  by  his 
own  deed  affect  another  man's  land.  The  statute  authorizes 
a  master  in  chancery  to  do  so,  find  for  this  purpose  it 
affirms  the  validity  of  the  master's  deed.  When  the  act 
says  it  shall  have  the  same  validity  as  if  executed  by  the 
mortgagor,  it  is  not  to  be  taken  that  the  purchaser  is  to  be  con- 
sidered as  holding  under  the  mortgagor,  by  title  subsequent 
to  the  mortgage,  in  a  sense  which  would  subject  him  to  the 
effect  of  the  mortgagor's  acts  intermediate  the  mortgage  and 
the  foreclosure.  The  master's  deed  may  probably  be  con- 
sidered, as  against  the  mortgagor,  as  equivalent  to  a  release 
of  the%iuity  of  redemption.  There  is  nothing  opposed  to 
this  view  in  the  two  cases  cited  by  the  defendant's  counsel 
from  Paige's  Reports  {Vroom  v.  Ditmoi^  4  Paige^  526; 
Vanderkemp  v.  SheUon^  11  ii.,  28.)  In  this  case  therefore  the 
equity  of  redemption  was  not  conveyed,  but  it  was  fore- 
closed and  extinguished. 

But  this  foreclosure  and  extinguishment  did  not  operate 
upon  the  interests  conveyed  by  the  mortgagors  to  Warham  or 
Whitney  and  others  by  the  instrument  of  August  12,  1836, 
because  these  persons  were  not  parties  to  the  foreclosure 
suit.  If  the  money  realised  on  the  sale  was  sufficient  to 
pay  the  mortgage  debti  Whitney  and  the  others,  whom  I 
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■hall  for  oonvenience  call  the  mill  owners,  hold  an  unin* 
cumbered  title  to  the  real  estate  thus  conveyed  to  them.  If 
there  is  a  balance  of  that  debt  still  unpaid,  the  mill  owners 
have  an  estate  in  that  property,  subject  to  the  lien  of  the 
mortgage  for  the  unpaid  balance,  which  estate  is  unfore- 
dosed.  To  apply  this  state  of  things  to  the  question  of 
estoppel:  both  the  instrument  of  August,  1836,  and  the 
decree  of  ths^  Court  of  Chancery  of  August  31st,  1842,  con- 
stituted eitoppels  operating  reciprocally  upon  the  immediate 
parties.  They  also  ran  with  the  title  to  the  land  to  which 
they  related,  and  the  grantees  of  the  respective  parties  were 
liable  to  have  the  estoppel,  which  the  instrument* created, 
set  up  against  them,  and  were  also  entitled  to  take  advan- 
tage of  it.  In  other  words  the  respective  grantees  of  these 
parties,  immediate  or  remote,  stood  in  regard  to  the  ques- 
tion of  estoppel  in  the  plates  of  the  original  parties  whom 
they  represented  by  way  of  privity  of  estate.  But  as  .the 
purchasers  at  the  master's  sale  did  not  hold  under  the  title 
which  Griffith  &  Selye,  or  Peck  &  Griffith,  had  at  the  execu- 
tion of  the  instrument,  or  at  the  time  of  the  decree  of  1842, 
but  by  title  paramount,  namely,  under  the  title  which  Grif- 
fith &  Selye  conveyed  by  the  execution  of  the  mortgage  of 
May,  1836,  they  are  not  within  the  influence  of  the  estoppel* 

But  there  is  another  aspect  to  this  question,  alto|pther 
independent  of  the  notion  of  estoppel,  which  appears  to  me 
to  show  that  the  instrument  of  1836  ought  to  have  been 
received  in  evidence.  The  wrong  attributed  to  the  defen- 
dants in  this  action  was  the  shutting  up  the  waste-weir 
which  had  been  originally  left  in  the  north  wall  of  Brown's 
race  where  it  crossed  the  branch  or  old  channel  of  the  river. 
It  was  originally  built  only  four  feet  high  at  that  place,  the 
walls  on  each  side  of  it  being  much  higher.  This  enabled 
the  plainti£Gi  and  the  other  mill  owners,  by  shutting  the 
guard  gates  just  below,  to  discharge  the  surplus  water  into 
the  old  channel  on  the  lower  side  of  the  race,  and  thus 
aToid  inconvenience  and  danger  from  high  water.     The 

Smith.— Vol.  m.  87 
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right  of  the  mill  owners  to  have  the  sluice  kept  open  depends 
upon  the  terms  and  proper  construction  of  the  instrument 
of  1836.  Their  former  right,  to  waste  the  surplus  water 
over  the  dam  at  that  place,  must  be  taken  to  have  been 
a  legal  right  arising  by  grant  or  prescription.  But  it  waa 
only  the  water  running  in  the  branch  that  could  thus 
be  wasted.  The  instrument  of  1836  contemplated  that 
the  water  should  be  shut  out  of  the  branch,  and  that  it  should 
be  made  dry  land.  GriflSth  &  Selye  were  authorized  to  run 
a  wall  quite  across  the  head  where  the  water  ran  into  it  from 
the  Genesee  river.  Brown's  race  was  to  be  extended  across 
the  branch  to  the  river,  and  the  water  was  to  be  taken  from 
the  main  channel  to  supply  the  mills  situated  on  the  race. 
It  would  not  have  been  positively  inconsistent  with  this 
arrangement  to  have  provided  that  a  waste^weir  should  exist 
in  the  north  wall,  to  discharge  the*  surplus  water ;  but  there 
is  no  such  express  provision  in  the  instrument,  and  the  que»- 
tion  is  whether  one  is  to  be  implied.  I  do  not  see  any 
ground  upon  which  such  an  implication  can  rest  It  is  true 
the  wall  was  at  first  constructed  so  as  to  leave  a  space  for 
the  water  to  be  wasted,  and  this  would  be  some  evidence  of 
the  understanding  of  the  parties  at  that  time,  if  their  under- 
standing  of  the  matter  was  at  all  material ;  but  it  did  not 
remam  in  that  condition  long  enough  to  establish  a  prescrip- 
tion. In  1841,  only  seven  years  after  the  date  of  the  instru- 
ment, Griffith  &  Peck,  (Peck  having  acquired  the  estate  of 
Selye )  sued  the  mill  owners  in  chancery  to  compel  them  to 
build  it  up  and  a  decree  adjudging  that  they  were  bound 
to  do  so  was  obtained  and  acquiesced  in.  Then  the  Mechan- 
ic's Bank  foreclosed  the  mortgage  and  became  the  purchaser 
of  the  land  upon  which  the  waste-weir  stood,  and  of  the 
ground  immediately  below  throtigh  which  the  channel  of 
the  old  branch  ran ;  and  afterwards,  in  1846,  the  defendants, 
having  purchased  these  premises  of  the  Bank,  built  up 
the  wall  and  destroyed  the  waste-weir.  Without  attributing 
thl»  e£^t  of  an  estoppel  to  the  decree  in  chanoery,  it  .at 
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least  pat  an  end  to  any  acquiescence  on  the  part  of  Griffith 
ft  Peck  in  the  continuance  of  the  waste-wier.  The  former 
right  of  wasting  the  water  oyer  the  dam  was  put  an  end  to 
by  the  new  arrangement.  The  instrument  by  which  that 
arrangement  was  made  did  not  provide  for  any  waste-weir. 
If,  therefore,  the  present  litigation  were  between  Griffith  & 
Peck  on  one  side  and  the  mill  owners  on  the  other,  the  lat- 
ter could  not  claim  tiie  right  to  continue  the  waste-weir 
except  through  the  instrument  referred  to,  and  as  that 
instrument  contains  nothing  on  that  subject,  either  in  express 
terms  or  by  any  fair  implication,  they  cannot  insist  upon 
such  a  right 

Assuming  that  the  mill  owners  acquired  no  right  by  the 
agreement,  to  have  a  waste-weir  at  that  place,  how  can  tbey 
prosecute  the  defendants — the  owners  of  the  land  imme- 
diately below,  and  upon  which  the  water  would  fall,  and 
over  which  it  would  run,  if  suffered  to  run  out  of  the  race  at 
that  place  —  from  stopping  up  the  space  and  preyenting  it 
from  running  at  all  ?  The  mill  owners  should  have  built  it 
up  themselves,  and  having  omitted  to  do  so,  the  defendants 
had  a  right  to  do  it.  As  strangers  to  the  title  of  Griffith  & 
Peck,  they  would  have  had  this  right.  If  I  am  the  owner 
of  land  bounded  on  one  side  by  the  walls  of  an  artificial 
watercourse,  lawfully  constructed  by  the  owner  of  the 
adjoining  premises,  the  proprietors  of  the  wall  mttst  of 
course  confine  the  water  within  the  channel  which  they 
have  constructed,  and  cannot  claim  a  right  to  waste  it  over 
my  land.  This  is  exceedingly  plain.  But  it  may  be  said, 
and  it  is  true,  that  Griffith  &  Selye,  and  afterwards  Griffith 
k  Peck,  were  the  owners  of  an  equity  of  redemption  in  the 
premises,  which  the  defendants  now  own,  below  the  waste- 
weir;  and  that  although  they  could  grant  no  rights  which 
would  not  be  subject  to  the  lien  of  the  mortgage,  whatever 
rights  they  did  assume  to  grant  can  now  be  asserted,  inas- 
much as  the  grantees  were  not  parties  to  the  foreclosure. 
Griffith  &  Peck  were  seized  as  to  all  the  world  except  ths 
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mortgagees  and  parties  claiming  imder  them.  They  could 
grant  interests  in  the  land  which  would  be  indefeasible, 
except  by  ihe  foreclosure  of  the  mortgage,  not  only  against 
the  mortgagor  but  against  them.  This  is  all  perfectly  cor- 
rect, but  if  they  have  not  granted  a  right  to  waste  this  water 
upon  the  land  now  owned  by  the  defendants,  the  principle 
has  no  application.  If  I  am  right  in  the  construction  of  the 
instrument,  no  foreclosure  of  the  mill  owners  was  necessary. 
The  only  suggestion  opposed  to  this  view  which  I  can 
think  of  is  this :  when  the  mortgage  was  executed,  under 
the  foreclosure  of  which  the  defendants  obtained  their  title, 
the  water  of  the  old  channel  lawfully  ran  over  the  dam  and 
on  to  the  land  below  the  present  mill,  and  the  then  mill 
owners  had  a  right,  by  the  use  of  the  guard  gates  or  other- 
wise, to  waste  it  oyer  that  dam  at  their  pleasure.  Such 
were  the  rights  of  the  null  owners  when  the  mortgage  was 
executed,  and  the  defendants'  title  from  Peck  &  Griffith 
relates  to  that  date.  By  the  foreclosure  the  equity  of 
redemption  is  cut  off,  and  the  defendants,  as  purchaseis  at 
the  foreclosure  sale,  cannot  avail  themselves  of  any  advan- 
tages arising  under  the  contract  that  Peck  and  Griffith,  when 
the  owners  of  the  equity  of  redemption,  made  with  the  mill 
owners.  How,  it  may  be  said,  can  the  defendants  claim  to 
take  advantage  of  the  arrangement  which  Peck  &  Griffith 
madevith  the  mill  owners,  seeing  that  the  equity  of  redemp- 
tion which  was  the  only  title  which  Peck  8s  Griffith  had, 
when  they  made  it,  has  been  cut  off  by  the  foreclosure  ? 
This  would  be  unanswerable  if  the  mill  owners  had  been 
made  parties  and  had  been  foreclosed.  But  the  holder  of 
the  mortgage,  by  omitting  to  claim  a  foreclosure  against  the 
mill  owners,  has  left  them  in  the  enjoyment  of  all  the  rights 
which  they  acquired  by  the  arrangement  with  Peck  &  Grif- 
fith. That  arrangement,  it  must  be  remembered,  granted 
reciprocal  rights  to  Peck  tc  Griffith  and  to  the  mill  owners, 
which  grants  were  the  consideration  of  each  other.  Peck 
&  Griffith  acquired,  as  against  the  mill  owners,  the  right  to 
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doae  up  the  old  branch  channel.  The  mill  owners  got  the 
right  to  extend  the  race  acroBS  that  channel  to  the  mam 
channel  of  the  river,  and  to  conduct  the  water  through  the 
race  as  thus  extended.  This  modification  of  the  former 
water  right  totally  subverted  the  old  dam.  It  contemplated 
that  the  branch  of  the  riv^,  both  above  and  below  where 
the  race  crossed  it,  should  cease  to  be  a  water  course.  The 
river  was  to  be  confined  within  the  principal  channel.  The 
pliUntiff  claims,  in  efiect,  not  only  that  he  should  not  be 
disturbed  in  the  rights  which  he  in  common  with  the  other 
mill  owners  acquired  under  the  agreement  (which  claim  is 
thus  far  well  founded) ;  but  that  he  and  they  should  retain 
the  rights  which  they  parted  with  on  that  occasion,  so  far 
at  least  as  concerns  the  part  of  the  old  channel  situated 
below  the  point  where  the  race  crosses  that  channel.  This 
latter  claim  is  unwarranted.  Retaining  the  enjoyment  of 
all  which  they  acquired  by  the  new  arrangement,  they  have 
no  tight  to  claim  that  which  they  relinquished. 

These  considerations,  if  warranted,  require  the  reversal 
of  the  judgment  of  the  Supreme  Court 

Pbatt,  J.  The  decree  which  was  ofiered  in  evidence 
determined  conclusively,  as  to  the  parties  to  it  and  their 
privies,  the  efiect  of  the  contract  under  which  the  race  was 
extended  across  the  island  to  the  main  channel  of  the  river. 
By  that  contract  the  mill  owners  secured  to  themselves  Hie 
right  of  continuing  the  race  directly  across  the  island,  and 
of  keeping  it  up  forever,  for  the  purpose  of  conducting  the 
water  through  it  to  their  mills.  This  right,  affecting  essen- 
tially the  water  power  for  propelling  the  mUls,  would  mani- 
festly pass  with  the  mills  to  all  subsequent  purchasers,  and 
they  would  be  in  legal  privity  with  their  grantors,  and 
bound  by  the  terms  and  conditions  of  the  contract  as  well 
as  by  the  decree  determining  its  construction  and  effect. 

On  the  other  hand  the  owners  of  the  island  were  bound 
to  allow  the  race  to  be  built  and  kept  open  for  the  purposes 
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aforesaid,  and  were  entitled  to  bave  it  constructed  according 
to  the  stipulations  of  the  contract.  This  biurden  upon  the 
land,  affecting  directly  the  estate,  would  manifestly  pass, 
with  all  the  benefits  attached  to  it,  to  subsequent  owners  of 
the  land  over  which  the  race  was  to  be  constructed.  Such 
subsequent  owners  would  become  privies  in  estate  with 
their  grantors  who  were  parties  to  the  contract,  and  subject 
to  the  stipulations  and  conditions  of  the  contract  as  deter- 
mined by  the  decree.  In  fine,  the  subsequent  purchasers 
on  both  sides  are  privies  in  estate  with  their  grantors,  and 
are  estopped  from  denying  their  mutual  rights  and  interests 
as  adjudged  and  declared  by  the  court  in  the  action  to 
which  their  grantors  were  parties. 

These  general  principles  do  not  seem  to  be  contested ;  but 
it  is  claimed  that  the  defendants  are  not  purchasers  subse- 
quent to  the  contract  and  decree,  but  that  they  are  prior 
purchasers  and  therefore  not  in  legal  privity  with  the  parties 
to  the  contract  and  to  the  suit.  This  is  the  main  question 
in  the  case.  It  is  admitted  that  the  plaintiff  holds  under 
Achilles,  who  was  both  a  party  to  the  contract  and  the 
decree,  and  that  he  owned  the  mills  at  the  time  of  the 
decree,  but  it  is  now  claimed  that  there  was  no  evidence 
that  he  owned  them  at  the  time  of  the  contract.  It  is 
answer  enough  that  this  point  was  not  taken  upon  the  trial 
when  the  objection  was  raised  to  the  admission  of  the  con- 
tract. The  whole  case  shows  that  such  was  undoubtedly 
the  fact;  and  had  that  objection  been  pointed  out  it  would 
have  been  obviated  by  proof.  The  plaintiff  must  therefore 
be  deemed  as  holding  under  Achilles,  who  was  owner  at  the 
time  of  the  execution  of  the  contract  and  of  entering  the 
decree. 

It  is  conceded  that  the  defendants  are  now,  and  were  an- 
terior to  the  time  of  the  injury,  the  owners  of  the  land  at 
the  point  where  the  race  now  crosses  the  old  channel, 
which  belonged  at  the  time  of  the  execution  of  the  con- 
tract to  parties  to  that  contract    But  they  hdid  under  a 
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foreclosuie  and  sale  upon  a  mortgage  executed  prior  to  the 
execution  of  the  contract.  Upon,  such  foreclosure  the 
plaintiff  was  not  made  a  party  to  the  suit,  although  the  fore- 
closure was  subsequent  to  the  contract  and  the  decree. 

The  question  therefore  becomes  narrowed  down  to  the 
simple  point:  whether  a  purchaser  under  a  foreclosure  is 
deemed  to  take  the  title  of  the  mortgagor  as  of  the  time  of 
the  execution  of  the  mortgage  or  as  of  the  time  of  receiving 
the  deed.  In  whatever  aspect  the  question  may  be  viewed 
I  think  it  is  clear  that  he  succeeds  to  the  rights  of  the 
owner  of  the  equity  of  redemption,  as  of  the  time  of  the 
execution  and  delivery  of  the  master's  deed,  at  least  as 
against  those  who  have  acquired  interests  intermediate  the 
execution  of  the  mortgage  and  the  foreclosure  and  sale. 

The  owner  of  the  equity  of  redemption,  as  the  law  now 
stands  in  this  state,  is  vested  substantially  with  the  legal 
title  to  the  land.  At  common  law,  a  mortgage  was  held  to 
be  a  conveyance  upon  a  condition  subsequent,  vesting  the 
legal  title  to  the  land  in  the  mortgagee.  And  that  is  still 
so  in  England  and  in  many  of  our  sister  states.  But  in  this 
state,  both  at  law  and  in  equity,  the  mortgagor  is  vested 
for  all  practical  purposes  with  the  title,  and  the  mortgagee 
holds  simply  a  chose  in  action,  secured  by  a  lien  upon  the 
land.  Since  the  Revised  Statutes,  there  is  not  an  attribute 
left  in  the  mortgagee,  before  foreclosure,  upon  which  he 
can  make  any  pretence  for  a  claim  of  title.  For  the  mere 
right,  where  he  goes  into  possession  by  the  consent  of  the 
morgagor,  to  retain  possession,  is  not  an  attribute  of  title. 
He  would  have  the  same  right  in  the  case  of  a  pledge. 
'*  A  mortgagor  or  his  assignee  in  possession  may  maintain 
trespass  against  the  mortgagee,  and  if  the  defendant  reply 
liberum  ienementum^  he  may  reply  freehold  in  himself.  {Runyan 
V.  Mersereau^  11  John$.f  534.)  An  outstanding  mortgage  is 
not  a  breach  of  the  covenant  of  seizin.  (  Sedgunck  v.  HoUenr 
back,  7  Johns.,  376;  Stanard  v.  Eldridge,  16  id.,  266.)  The 
mortgagee  has  no  estate  in  the  land  capable  of  being  sold  or 


296     CASES  IN  THE  OOUBT  OF  APPEALS. 

Packer  v.  The  Bocheiter  end  Syiaoiue  B.  B.  Ga 

Gonyeyed.  {Aymarv.  Billed  J.  Ch.R.f  670.)  He  has  no  inte- 
rest capable  of  being  sold  under  execution.  {MorrU  v. 
MoufoUf  2  PaigSf  586.)  He  holds  only  a  security  for  the 
debt  ( Waring  y.  Smyths  2  Barb.  Ch.  JR.,  119),, and  before 
entry  is  not  bound,  as  an  assignee  of  the  mortgagor,  of  coye- 
nants  running  with  the  land.  {Id.)  His  interest  is  not 
subject  to  dower,  but  goes  to  the  peraonal  representatiyes 
as  a  personal  chattel.  "  It  is  taxable  as  such,  and  may  be 
conyeyed  without  deed  by  deliyery  only."  The  mortgagor 
is,  for  eyery  substantial  purpose,  the  owner  of  the  land,  and 
the  mortgagee  has  merely  a  lien  upon  it.  {Astor  y.  MUUrf 
2  Paige,  68 ;  Astor  y.  Hoyt,  6  Wend.,  603 ;  Waring  y.  Swyik^ 
2  Barb.  Ch.  R.,  119 ;  Calkin$  y.  CaUdnt,  3  Baarb.  S.  C.  IL, 
305;  Gardner  y.  HearUy  3  Denio,  232.)  Judgments  against 
him  are  liens  upon  the  land,  and  it  may  be  sold  to  satisfy 
them.  He  may  sell  it;  charge  it  with  other  mortgages. 
He  may  create  easements,  or  impose  other  burthens  upon  it, 
which  can  only  be  remoyed  by  foreclosure  making  the  per- 
sons interested  parties  to  1^  suit.  His  interest  descends  to 
his  heirs  as  real  estate,  and  is  subject  to  dower  or  tenancy 
by  the  curtesy.  He  may  create  terms  for  years  or  for  life 
in  it,  which  will  be  yested  as  against  the  mortgagee  until 
foreclosure.  In  Waring  y.  Smyth  (2  Barb.  Ch.  i2.,  119) 
Chancellor  Walwobth  said  ^^  that  a  mortgage  in  this  state 
is  nothing  but  a  chose  in  action  or  a  mere  lien  or  security 
upon  the  mortgaged  premises,  as  an  incident  to  the  debt 
itself."  So,  in  Gardner  y.  HearU  (3  Denio,  232)  Justice 
Beabdslet  says:  "A  mortgage  creates  a  specific  lien  on 
the  mortgaged  lands,  as  a  judgment  duly  docketed  does  a 
general  one  on  lands  of  the  judgment  debtor.  But  the 
mortgagee  as  such  has  no  title  to  the  land  mortgaged ;  he  has 
neither  jui  in  re  or  jtu  ad  rem,  but  a  mere  security  for  his 
debt,  title  to  the  land,  notwithstanding,  remaining  in  the 
mortgagor." 

I  haye  only  alluded  to  a  portion  of  the  relatiye  incidents 
belonging  to  the  interests  of  the  mortgagor  and  morl^gagee, 
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and  to  but  a  few  of  tho  decisions,  with  which  the  reports 
are  fxill,  showing  that  the  interest  of  the  mortgagor  is  for  all 
substantial  purposes  the  legal  title,  whilst  that  of  the  mort- 
gagee is  simply  a  lien ;  and  I  should  not  hare  deemed  it 
necessary  to  hav^e  cited  any,  had  not  some  of  my  brethren 
come  to  a  different  conclusion  from  my  own  upon  one  point 
in  this  case.  Upon  the  assumption  that  the  mortgagee  is 
vested  with  the  legal  title  to  the  land,  I  should  have  been 
ready  to  say,  in  the  language  of  Lord  Mansfield  {Dtntg.f 
632),  **  that  it  was  an  affront  to  common  sense"  to  say  that 
the  mortgagor  [in  this  state]  is  not  the  real  owner. 

It  is  true  the  language  applicable  to  their  interests  as 
they  were  deemed  to  exist  at  common  law,  is  yet  often  used 
in  regard  to  their  interests  as  they  now  exist,  but  I  venture 
to  say  that,  since  the  BeviBed  Statutes,  not  an  adjudication 
can  be  found  in  this  state  where  the  interest  of  a  third  party 
has  depended  upon  the  question  whether  the  mortgagor  or 
mortgagee  was  vested  with  the  title,  in  which  it  has  been 
determined  that  the  estate  was  v^ted  in  the  mortgagee  and 
not  in  the  mortgagor.  Whenever  this  question  of  title  has 
been  material  it  has  uniformly  been  decided  both  in  the  law 
and  in  the  equity  courts,  that  it  was  vested,  for  all  substan- 
tial purposes,  in  the  mortgagor. 

The  mortgagors,  therefore,  in  this  case,  holding  the  title 
to  the  premises,  granted  to  the  miU  owners  the  right  to 
construct  a  race  across  the  land,  for  which  they  undertook 
to  build  the  walls  where  it  crossed  the  channel  at  a  given 
height.  The  mill  owners,  and  their  successors  in  estate,  by 
this  grant  acquired  an  easement  and  became  liable  to  per- 
form the  conditions  attached  to  it.  The  mortgagees  having 
a  prior  lien  might,  by  making  the  mill  owners  parties  in  the 
foreclosure  suit,  have  terminated  their  interests,  unless  they 
were  willing  to  redeem.  But  they  chose  to  leave  their  inte- 
rests unimpaired,  satisfied,  perhaps,  that  the  benefits  were 
equal  to  the  burdens,  and  did  not,  therefore,  make  them 
parties.    The  mortgage,  therefore,  stands  unforedosed  as  to 
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the  rights  of  the  mill  owners,  but  the  interest  of  tfi6  mort- 
gagors passed  to  the  purchasers  upon  the  foreclosure ;  and, 
ex  necessUaUf  it  must  be  deemed  to  pass  as  of  the  time  when 
it  was  foreclosed.    Suppose  the  whole  premises  had  been 
purchased  upon  such  foreclosure  by  the  defendants,  the  right 
to  insist  upon  the  performance  of  conditions  upon  which  the 
mill  owners  were  entitled  to  the  easement  would  clearly 
have  been  no  longer  vested  in  the  mortgagors.    It  must, 
therefore,  have  vested  in  the  purchasers,  otherwise  the  mill 
owners  would  hold  the  easement  free  from  the  conditions 
upon  which  it  was  granted  to  them.    Suppose  the  easement 
had  been  granted  for  a  term  of  years  upon  the  payment  of  a 
periodical  rent.    Would  not  the  purchasers  under  the  fore- 
closure sale  be  entitled  to  the  rent  ?    As  the  covenant  to 
pay  rent  would  in  such  case  run  with  the  land,  the  mort- 
gagors, after  such  sale,  would  not  be  entitled  to  it;  and  if 
the  purchasers  were  not  entitled  to  it,  the  mill  owners  would 
be  enabled  to  enjoy  the  easement  free  from  rent.     This 
manifestly  could  not  be, »  The  rent  being  attached  to  the 
land  must  necessarily,  so  long  as  the  tenancy  continues, 
belong  to  the  owner  of  the  fee  or  the  reversion.    If  the 
tenant  is  made  a  party  to  the  foreclosure,  his  term  or  tenancy 
would  be  subverted  by  it,  and  being,  after  sale,  a  mere  tres- 
passer, rent  would  no  longer  exist.    But  not  being  made  a 
party,  his  term  would  remain  unimpaired,  but  he  would  be 
compelled  to  attorn  to  the  purchaser  under  the  foreclosure 
and  pay  rent  to  him.    And  this  result,  manifestly,  from  the 
fact  that  the  purchaser  would  be  in  legal  privity  with  the 
lessor.    So  far  as  the  interest  of  the  mortgagor  is  concerned 
it  is  divested,  upon  foreclosure,  by  virtue  of  the  power  of 
sale  contained  in  the  mortgage.    Under  that  power  the  pui^ 
chaser  of  course  acquires  title,  not  as  of  the  time  of  the 
execution  of  the  instrument  granting  the  power,  but  as  of 
the  time  of  the  execution  of  the  power.    He  does  not  hold 
under  the  grantee  of  the  power,  but  directly  from  the 
grantor. 
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The  same  rule  applies  to  a  master's  sale,  where  the  lien 
holders  subsequent  to  the  mortgage  are  not  made  parties, 
which  applied  to  a  sale  upon  foreclosure  by  advertisement 
under  the  Bevised  Statutes,  and  before  provision  was  made 
for  serving  notices  upon  lien  holders.  {2  R.  jS.,  546.) 

In  Vroom  v.  Ditmas  (4  Paige^  526),  the  chancellor  held 
that,  under  a  foreclosure  by  advertisement,  **  the  purchaser 
simply  acquires  the  rights  of  the  mortgagor,  so  far  as  he  has 
any,  as  security  for  the  mortgage  debt,  and  also  so  much  of 
the  equity  of  redemption  as  was  not  bound  by  the  lien  of 
mortgages  or  judgments."  It  cannot  therefore  be  doubted, 
I  think,  that  the  defendants  in  this  case  should  be  deemed 
privies  in  estate  with  Selye  &  Griffith,  the  mortgagors,  and 
that  the  contract  and  decree  were  competent  evidence  upon 
the  trial,  in  determining  the  rights  of  the  parties* 

I  have  discussed  this  question  somewhat  at  length  because 
I  deemed  it  one  of  great  interest,  and  it  seemed  to  me  so 
entirely  finee  from  doubt  that  the  decision  of  the  cause  might 
more  obviously  be  placed  upon  id  But,  independent  of  this 
point,  the  judgment  of  the  pourt  below,  I  think,  must  be 
reversed.  The  injury  to  the  plaintiff  was  done  by  the  water 
which  flowed  through  the  new  race.  The  plaintiff,  or  those 
under  whom  he  holds,  built  this  new  race  under  an  agree- 
ment with  the  owners  of  the  land  that  the  banks  or  walls 
thereof,  where  it  crosses  the  channel,  should  be  of  the  same 
height  as  the  other  portion  of  the  walls.  At  this  height,  I 
understand,  the  water  could  not  escape  into  the  old  channel, 
the  right,  therefore,  which  the  mill  owners  have  to  take  the 
water  through  this  new  race  is  not  connected  with  any  right 
to  a  waste-weir  at  the  point  where  it  crosses  the  old  channel. 
If  the  water,  at  the  time  of  the  accident,  had  come  down 
the  old  channel  a  different  question  perhaps  might  have 
arisen.  But,  passing  through  the  new  channel,  the  plaintiff 
shows  no  right,  in  case  of  an  excess,  to  have  it  escape  through 
the  old  channel.  And  having  no  such  right,  it  follows  that 
there  is  nothing  upon  which  he  could  predicate  an  action 
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for  damages.    Having  no  right»  he  cannot  complain  of  any 
one  for  disturbing  him  in  the  enjoyment  of  it. 

The  judgment  must  therefore  be  revened*  and  a  new  tritiil 
granted. 

OoxsTOCK  and  Harris,  Js.,  did  not  sit  in  the  case;  Sel- 
DENy  J.,  expressed  no  opinion;  all  the  other  judges  concur- 
red in  the  decision  upon  the  ground  last  stated  in  the  pre- 
ceding opinion,  expressing  no  opinions  upon  the  question  of 
estoppel. 

Judgment  reversed  and  nev7  trial  ordered. 


Meech  and  another  v.  Allen. 

Equity  wfll  not  snpenede  the  legal^rioritj  of  lien  of  a  Jadgment  for  s  pertner- 
flhf p  debt  rendered  after  the  death  of  one  partner,  npon  the  real  estate  of 
the  •oiriyor,  held  in  his  indiridnal  right,  in  Ikror  of  a  jnnior  Judgment 
against  each  Burviyor  for  hie  individiuJ  debt,  thongh  there  is  no  other  pro- 
perty to  satisfy  the  latter  judgment,  and  sofficient  estateof  the  deceased 
partner  to  satisfy  the  Jadgment  of  the  partnership  creditor.     ^^  - 

It  must  appear  that  the  estate  of  the  deceased  partner  is  bound  in  equity  to 
reliere  that  of  the  surTiTor,  before  a  creditor  haying  a  right  to  resort  to 
both  can  be  required  by  a  separate  creditor  of  the  sunriyor  to  resort  first  to 
the  estate  of  the  deceased  partner. 

Appeal  from  the  Supreme  Court.  The  complaint  averred 
these  facts :  In  May,  1847,  the  plaintiffs  recovered  a  judg- 
ment against  one  Taylor,  japon  his  sole  and  individual  indebt- 
edness, for  $8,650.65,  which  was  duly  docketed  and  became 
a  lien  upon  his  real  estate.  In  1848,  Taylor  died,  seized  of 
real  estate  in  his  own  individual  right,  upon  which  said 
judgment  was  a  lien.  Taylor  and  one  Hiram  Pratt,  who 
died  in  May,  1840,  were,  in  their  lifetime,  partners  in  the 
business  of  common  carriers  upon  the  Erie  canal  and  the 
great  lakes.    A  demand  arose  against  them  as  such  partners 


ALBAN7,  JUNE,  1808.  801 

Bleedi  v.  Allen* 

which  was  in  Utigatioii  when  Pratt  died,  and  upon'which  a 
Judgment  was  recovered  in  the  Supreme  Court,  and  duly 
flocketed,  on  the  13th  May,  1842,  against  Taylor,  as  survivor 
of  himself  and  Pratt,  for  $9,990.06 ;  which  judgmeiA  was 
assigned  to  and  became  the  property  of  the  defendant  Allen 
after  the  death  of  Taylor  and  the  recovery  of  the  plaintiff* 
judgment*  In  April,  1850,  executions  were  issued  upon 
both  of  the  above  described  judgments  to  the  sheriff  of  Erie, 
who,  in  virtue  thereof,  on  the  4th  of  June,  1850,  sold 
certain  parcels  of  the  real  estate  in  the  city  of  Buffalo 
whereof  Taylor  died  seized  in  his  own  right. 

The  plaintifis  attended  at  the  sale,  and  gave  notice  to  the 
defendant  of  the  facts  stated,  claiming  that  their  judgment 
was  entitled  to  priority,  and  that  the  money  raised  by  the 
sale  should  be  applied  jSrst  to  its  satisfaction.  The  defend- 
ant became  the  purchaser  at  the  sale.  There  is  no  other 
individual  property  of  Taylor  out  of  which  the  plaintiffs  can 
obtain  satisfaction  of  their  judgment  except  the  land  thus 
sold,  and  there  is  sufficient  estate  of  Hiram  Pratt,  deceased, 
to  satisfy  the  judgment  of  the  defendant. 
7  The  complaint  prayed  that  the  land  might  be  resold  and 
the  proceeds  first  applied  to  the  payment  of  the  plaintiffi' 
judgment,  or  that  the  defendant  pay  to  them  so  much  of 
the  proceeds  of  the  sale,  already  had,  as  would  extinguish 
their  judgment,  with  the  costs  of  this  action.  The  defend- 
ant demurred,  and  had  judgment  in  his  favor,  which  was, 
on  appeal,  affirmed  by  the  Supreme  Court,  at  general  term 
in  the  eighth  district ;  whereupon  the  plamtiffi  af^aled  to 
this  court. 

Sohmon  O.  HaoeM^  for  the  appellant. 
Ckauncey  Tucker^  for  the  respondent. 

SsLDEN»  J.    It  is  a  settled  rule  of  equity  that,  as  between 
the  joint  and  separate  creditors  of  partners,  the  partnership 
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property  is  to  be  first  applied  to  the  pajrment  of  the  partner- 
ship debts,  and  the  separate  property  of  the  indiyidttal 
partners  to  the  payment  of  their  separate  debts ;  and  that . 
neither  class  of  creditors  can  claim  an]rthing  from  the  fund 
which  belongs  primarily  to  the  opposite  class  until  aU  the 
claims  of  the  latter  are  satisfied.  This,  however,  is  a  rule 
which  prevails  in  courts  of  equity  in  the  distribution  of 
equitable  assets  only.  Those  courts  have  never  assumed  to 
exercise  the  power  of  setting  aside  or  in  any  way  interfering 
with  an  absolute  right  of  pri<$rity  obtained  at  law.  In  regard 
to  all  such  cases,  the  rule  is  equitas  sequkur  legem.  ( 1  Story 
Eq.  Jur.f  ^553.) 

In  WiUkr  v.  Keeler  (3  Paigef  171 ),  Chancellor  Walworth 
says :  "  Equitable  rules  are  adopted  by  this  court  in  the 
administration  of  legal  assets,  except  so  far  as  the  law  has 
given  an  absolute  preference  to  one  class  of  creditors  over 
another."  So,  in  the  case  of  Averill  v.  Louch  (6  Barb.  S.  C. 
ILf  470),  Paige,  P.  J.,  says:  *' Courts  of  equity,  in  the 
administration  of  assets,  follow  the  rules  of  law  in  regard  to 
legal  assets,  and  recognize  apd  enforce  all  antecedent  lienSf 
claims  and  charges  existing  upon  the  property,  according  to 
their  priorities."  This  is  also  conceded  in  the  case  of  McCvl- 
loh  V.  Dashiell  (1  Har.  Sf  CrU.f  96),  where  ihe  whole  doc- 
trine of  the  distribution -in  equity  of  the  joint  and  separate 
property  of  partners  is  very  elaborately  examined.  Arches, 
J.,  by  whom  the  opinion  of  the  court  was  delivered,  there 
says:  '*At  law,  the  joint  creditors  may  pursue  both  the 
joint  and  separate  estate,  to  the  extent  of  each,  for  the 
satisfaction  of  their  joint  demands,  which  are  at  law  con- 
sidered joint  and  several,  v?ithout  the  possibility  of  the  inter- 
position  of  any  restraining  power  of  a  court  of  equity.^*  But 
especially  must  it  be  beyond  the  power  of  such  courts  to 
interfere  where  an  absolute  right  of  legal  priority  is  given 
by  force  of  a  positive  statute,  as  in  case  of  a  judgment. 
Chancellor  Walworth,  in  Mower  v.  Kip  (6  Paige^  88), 
•ays :  *^  The  rule  of  this  fourt  is  to  give  e&ct  to  the  Ilea  of 
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a  judgment  upon  a  legal  titie»  so  far  as  it  can  be  enforced  by 
execation  at  law/' 

Ab  there  is  no  doubt  that  at  law  the  judgment  for  a  part- 
nership debt  attaches  and  becomes  a  lien  upon  the  real 
estate  of  each  of  the  partners,  with  the  same  effect  as  if  such 
judgment  were  for  the  separate  debt  of  such  partner,  it  is 
obvious  from  the  preceding  authorities,  that  the  theory  upon 
which  the  complaint  in  this  case  was  drawn  is  erroneous/ 
The  principle  that  the  separate  property  of  an  individual 
partner  is  to  be  first  applied  to  the  payment  of  his  separate 
debts,  has,  as  we  have  seen,  never  been  held  to  give  priority 
as  to  such  property  to  a  subsequent  judgment  for  an  indi- 
vidual over  a  prior  judgment  for  a  partnership  debt.  It  is 
true,  that  courts  of  equity  will  sometimes  give  to  a  mere 
equitable  lien,  which  is  prior  in  point  of  time,  a  preference 
over  a  subsequent  judgment;  but  this  will  be  done  only 
where  such  prior  lien  is  specific  in  its  character,  as  in  the 
case  of  fVhiu  v.  Carpenter  (2  Paige,  219).  The  mere  gene- 
ral equity  of  the  separate  creditors  to  have  their  debts  first 
paid  out  of  the  individual  property  of  the  partners  does  not 
amount  to  a  lien  at  all,  much  less  a  lien  of  the  kind  neces- 
sary to  give  it  a  preference  over  a  judgment  for  a  partner- 
ship debt. 

The  plaintiffs  cannot  under  the  averments  in  the  complaint 
avail  themselves  of  that  principle  of  equity  which  enables 
a  creditor  having  a  lien  upon  one  fund  only,  to  compel  a 
creditor  who  has  a  lien  not  merely  on  the  same  fund,  but 
ako  upon  another,  to  resort  first  to  the  latter  to  the  end  that 
both  may  be  paid.  If  the  complaint  had  averred  that  there 
was  sufficient  partnership  property  upon  which  the  defend- 
ant's judgment  was  a  lien,  to  satisfy  such  judgment  it  is 
poflsible  that  under  the  principle  referred  to  the  plaintiffit 
mi|ht  have  been  entitled  to  some  relief;  and  in  that  event 
it  would  not  have  been  a  valid  objection  to  the  complaint 
that  it  did  not  ask  for  the  relief  appropriate  to  the  case. 
But  the  averment  in  the  complaint  is  simply  that  there  is 
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§afficient  estate  of  the  deceased  partner,  Hiram  Pratt,  to 
satisfy  the  defendant's  judgment. 

This  averment  brings  the  case  directly  within  the  doctrine^ 
laid  down  by  Lord  Eldok  in  ex  parte  Kendall  ( 17  Fesey,  620.) 
He  says :  **  If  A.  has  a  right  to  go  upon  two  funds,  and  B. 
upon  one,  having  both  the  same  debtor ^  A.  shall  take  payment 
^from  that  fund  to  which  he  can  resort  exclusively,  that  by 
those  means  of  distribution  both  may- be  paid.  That  takes 
place  where  both  are  creditors  of  the  same  person^  and  have 
demands  against  funds  the  property  of  the  same  person. 
But  it  was  never  said  that  if  I  have  a  demand  against  A.  A 
B.,  a  creditor  of  B.  shall  compel  me  to  go  against  A.  without 
more,  as  if  B.  himself  could  insist  that  A.  ought  to  pay  in 
the  first  instance  as  in  the  ordinary  case  of  drawer  and 
acceptor,  or  principal  and  surety,  to  the  intent  that  all  obli- 
gations arudng  out  of  these  complicated  relations  may  be 
satisfied.  But  if  I  have  a  demand  against  both,  the  credi- 
tors of  B.  have  no  right  to  compel  me  to  seek  payment  from 
A.,  if  not  founded  in  some  equity  giving  to  B.  the  right  for 
kU  own  mke  to  compel  me  to  seek  payment  from  A." 

The  point  has  also  been  expressly  decided  in  this  state  in 
the,  case  of  Dorr  v.  Shaw  (4  John.  Ch.  12.,  17.)  The  only 
difierence  in  principle  between  that  case  and  this  is  that  there 
it  did  not  appear  that  the  joint  debtors  were  partners.  This 
however  is  a  difierence  which  operates  against  the  claim  of 
the  plaintifb  here.  Where  two  individuals  not  partners  are 
jointly  indebted  it  might  seem  to  be  just  to  presume  that 
each  owed  one*half  the  debt,  and  to  that  extent  therefore 
there  might  be  an  equity  in  favor  of  the  one  owing  an  indi- 
vidual debt  to  have  so  much  of  the  joint  debt  paid  by  his 
co-debtor.  But  in  regard  to  partners  it  is  now  well  settled 
upon  an  analogous  question,  that  no  such  presumption  can 
be  indulged.  Fom^rly  a  judgment  creditor  of  one  of  two 
partners  might  levy  his  execution  upon  property  belonging 
to  the  firm,  and,  upon  the  presumption  that  the  interests  of 
the  partners  were  equal,  might  proceed  to  sell  and  appropri- 
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ate  one-half  the  avails  to  the  satisfaetion  of  hia  debt.  This 
however  was  long  since  overruled. 

In  the  case  of  Dutum  v.  MarrUon  (17  Vesey^  193),  Lord 
Eldon,  in  discussing  this  question,  says :  ^'  It  may  be  rep- 
resented that  the  world  cannot  know  what  is  the  distinct 
interest  of  each  (t.  e.,  each  partner),  and  therefore  it  is  bet- 
ter that  the  apparent  interest  of  each  should  be  considered 
as  his  actual  interest.  But  courts  of  equity  have  long  held 
otherwise."  He  then  lays  down  the  rule  ever  since  acted 
upon,  that  the  creditor  in  such  a  case  must  wait  until  the 
partnership  accounts  are  settled  before  he  can  claim  anjrthing 
from  the  partnership  property. 

The  principle  here  asserted  by  Lord  Eldon  is  directly 
^>plicable  to  the  present  case.  It  is,  that  no  inference  can 
be  safely  drawn  from  the  mere  external  relations  of  partners 
to  tbe  world  as  to  the  situation  of  their  affidrs  inter  se^  and 
that  in  all  judicial  proceedings  involving  the  latter  an  inves- 
tigation is  first  to  be  made ;  and  such  is  the  variety  and 
frequent  complexity  of  partnership  dealings  that  any  other 
rule  would  obviously  lead  to  gross  injustice.  It  is  impossible 
therefore  in  this  case  to  assume,  without  any  averments  on 
the  subject  in  the  complaint  that  the  estate  of  the  deceased 
partner  Pratt  ought,  in  equity,  to  pay  any  portion  of  the 
defendant's  judgment.  Hence,  upon  the  principles  laid 
down  by  Lord  Eldok,  and  universally  acted  upon  by  courts 
of  equity,  the  complaint  is  clearly  insufficient. 

The  judgment  of  the  Supreme  Court  therefore  should  be 
aflSrmed  with  costs. 

All  the  judges  eoncorring, 

Judgment  affirmed. 
Smith.— Vol.  m.  89  ^ 
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QuDiBT  V.  Vanderbilt. 

A  part  owner  of  one  of  seTeral  lines  for  the  tranBportation  of  passengers,  mn- 
ning  in  connection  oyer  different  portions  of  a  route  of  trayel,  may  contract 
as  principal  for  the  conveyance  of  a  passenger  over  the  whole  route,  and 
such  contract  may  be  established  by  the  circumstances,  notwithstanding  the 
passenger  receiye  tickets  for  the  different  lines  signed  by  their  separate 
'agents. 

Passage  tickets  are  generally  to  be  regarded  as  tokens  rather  than  contracts, 
and  are  not  within  the  rule  excluding  parol  evidence  to  vary  a  written 
agreement 

The  defendant  was  the  owner  of  steamships  sailing  between  New-Tork  and  the 
eastern  port  of  the  transit  route  across  the  isthmus  of  Nicaragua.  He  was 
also  part  owner  of  steamships  forming  part  of  a  line  sailing  between  the 
western  port  of  the  transit  route  and  San  Francisco.  He  was  ittmished  by 
the  corporation  owning  and  managing  the  transit  route  with  passage  tickets 
for  the  conveyance  of  persons  across  the  isthmus,  by  their  steamboats  and 
carriages,  which  he  sold  to  passengers  who  embarked  in  his  steamships  from 
New-Tork,  and  returned  those  which  he  did  not  sell ;  but  was  not  an  agent  of 
or  employed  by,  the  transit  road.  Upon  the  door  of  the  office  at  New-Tork, 
occupied  by  one  Allen,  the  defendant's  agent,  and  which  he  ft^quently 
visited,  ins  posted  an  advertisement,  headed  "  Vanderbilt's  Line  between 
New-Tork  and  San  Franciso,"  and  signed  *'  Allen  agent,*'  in  which  the 
route  by  the  steamships  on  both  oceans  and  across  the  isthmus  was  described 
and  commended.  The  agent,  at  that  office,  sold  to  the  plaintiff,  for  a  gross 
sum,  three  tickets,  which  severally  imported  that  he  was  entitled  to  be 
carried  to  and  across  the  isthmus  and  thence  upon  a  particular  vessel  on 
her  next  voyage  to  San  Francisco,  and  delivered  to  them  f  card,  signed  by 
himself,  describing  the  route,  and  stating  that  passengers  are  speedily  con- 
veyed across  the  isthmus  by  the  Nicaragua  transit;  ffdd,  that  evidence 
of  these  &ct8  was  sufficient  to  authorize  a  jury  to  find  that  the  defendant 
contracted  as  principal  for  the  prompt  conveyance  of  the  plaintiff  across  the 
isthmus,  and  to  charge  him  with  damages  for  a  detention. 

The  plaintiff  sued  the  defendant  in  the  New- York  Com- 
mon Pleas,  and  complained  that  shortly  prior  to  the  6th  of 
March,  1852,  the  defendant  being  a  carrier  of  passengers 
between  New-YorJ^  and  California,  undertook,  in  considera- 
tion of  $250  paid  by  the  plaintiff,  to  carry  him  from  New- 
York  to  San  Francisco,  by  the  route  across  the  Isthmus  of 
Nicaragua,  and  that  such  passage,  on  the  Pacific  coast  of 
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the  continent,  should  be  in  the  second  cabin  of  the  steam* 
ship  Independence,  on  her  then  next  voyage  to  San  Fran- 
cisco ;  that,  pursuant  to  the  contract,  the  plaintiff  was 
carried  to  the  port  of  San  Juan  de  Nicaragua,  on  the  Atlan- 
tic side  of  the  isthmus,  but  the  defendant  neglected  to  pro- 
vide for  his  conveyance  across ;  on  account  of  which  he  was 
delayed  a  long  time  and  when  he  finally  arrived  at  San  Juan 
del  Sur,  on  the  Pacific  side,  the  Independence  had  sailed, 
and  the  defendant  neglected  to  furnish  any  means  for  the 
continuance  of  the  plaintiff's  journey ;  whereby  he  was 
forced  to  return  to  New- York  at  his  own  expense,  after 
being  exposed  for  a  considerable  time  to  the  sickly  climate 
of  the  isthmus,  to  the  injury  of  his  health,  &c. 

The  answer  denied  the  contract  stated,  but  admitted  an 
agreement  by  which  the  defendant,  as  the  owner  of  a  line 
of  steamships  between  New- York  and  Nicaragua,  undertook 
to  carry  the  plaintiff  to  the  latter  point;  and  it  alleged 
that  the  plaintiff  contracted  with  *^  The  Accessory  Transit 
Company  of  Nicaragua"  for  his  passage  across  the  isthmus, 
and  with  Robert  &  G.  L.  Schuyler,  the  owners  of  a  steam- 
ship on  the  Pacific  coast,  for  his  passage  by  water  from  the 
western  side  of  the  isthmus  to  San  Franciso ;  that  one  Daniel 
B.  Allen,  acting  separately  as  the  agent  for  those  several 
lines,  furnished  the  plaintiff  with  separate  tickets,  at  the 
price  of  $90  for  the  Atlantic  passage,  $35  for  that  across  the 
isthmus,  and  9125  for  that  on  the  Pacific  line.  The  other 
material  allegations  of  the  complaint  were  put  in  issue. 

On  the  trial  in  the  Common  Pleas  the  plaintiff  proved 
that  he  went  to  an  office  situated  at  Battery-place,  New- 
York,  and  inquired  the  price  of  a  through  ticket  to  San 
Francisco,  and  whether  there  would  be  any  delay ;  he  was 
told  that  the  price  was  $250,  and  that  he  would  not  be 
delayed  over  two  or  three  days ;  that  he  thereupon  made  an 
agreement  with  D.  B.  Allen,  the  person  iii  charge  of  the 
office,  who  is  a  son-in-law  of  the  defendant,  for  his  passage 
to  San  Frandsco,  for  $250 ;  that  his  name  was  taken  down* 
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and  he  was  allowed  to  select  his  berth  in  the  steamships ; 
Allen  gave  him  a  card  and  three  tickets ;  the  card  was  in 
these  words : 

"  Vandbrbelt's  Line  for  Califobnia,  via  Nicabaotja. — 
Nearly  1000  miles  shorter  than  any  other  route ;  composed 
of  the  new  first  class  steamships.  Northern  Light,  Prome- 
theus, Daniel  Webster ;  connecting  by  the  Nicaragua  transit 
route.  Having  but  twelve  miles  of  land  carriage,  by  which 
passengers  are  speedily  and  comfortably  conveyed  through  a 
beautiful  and  healthful  country,  with  the  steamers  North 
America,  Pacific,  Independence,  S.  S.  Lewis ;  one  of  which 
will  leave  San  Juan  del  Sud,  the  Pacific  terminus  of  the 
transit  route,  with  the  passengers  for  San  Francisco,  with- 
out delay. 

^*N.  B. — Travelers  to  the  golden  region  are  cautioned 
against  the  misrepresentations  of  those  in  the  service  of 
rival  lines ;  they  are  solicited  to  call  at  the  only  office  of 
this  line,  No.  9  Battery  Place,  ( up  stairs,)  where  full  and 
correct  information  may  be  obtained,  and  where  only  pas- 
sages may  be  secured. 

D.  B.  ALLEN,  Agent:* 

Two  of  the  tickets  were  for  the  steamships,  and  both  these 
were  headed  "  Vanderbilt*s  Line;"  one  stated  the  plaintiff 
had  paid  his  passage  in  the  steamship  Prometheus  on  her 
next  voyage  from  New-Tork  to  San  Juan  de  Nicaragua,  and 
the  other  that  he  had  paid  his  passage  in  the  steamship 
Independence  on  her  next  voyage  from  San  Juan  del  Sur  to 
San  Francisco;  they  were  signed:  ''D.  B.  Allen,  agent, 
per  J.  Rintoul ;"  the  other  ticket  stated  that  the  plaintiff 
was  entitled  to  a  passage  across  the  Isthmus  of  Nicaragua 
by  the  line  of  the  **  Accessory  Transit  Company,"  and  it 
was  signed :  "  Isaac  C.  Lea,  Secretary." 

The  evidence  to  connect  the  defendant  with  the  office 
where  this  transaction  took  place,  and  its  business,  was  as 
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follows :  He  owned  the  ressels  on  the  Atlantic  side,  including 
the  Pronfietheus,  and  D.  B.  Allen  was  his  agent  to  manage 
the  business  which  was  transacted  by  means  of  them ;  Allen 
was  also  the  agent  for  and  had  the  general  control  and 
management  of  the  line  through  to  San  Francisco ;  there 
were  two  apartments,  the  business  office  and  the  private 
office  o^  Allen,  in  the  latter  of  which  the  defendant  had  a 
desk,  and  the  usual  entrance  to  the  inner  or  private  office 
was  through  the  other.  The  defendant  was  at  the  office 
sometimes  two  or  three  times  a  day,  but  he  was  not  there 
every  day ;  he  was  consulted  by  Allen  about  the  affidrs  of 
the  line ;  and  the  witness,  who  was  employed  in  the  busi- 
ness upon  the  isthmus,  swore  that  the  defendant  was  the 
chief  manager  of  the  line,  and  that  Allen  was  the  principal 
agent ;  there  was  an  advertisement  published  by  Allen  in 
the  daily  papers  in  New-York,  and  posted  on  a  board  at  the 
door  of  the^office,  and  which  was  read  by  the  plaintiff  when 
he  came  to  engage  his  passage,  as  follows : 

"  Vandebbilt^s  New  Line  between  New-Yobk  and  San 
Francisco. —  The  only  thbough  line  via  Nicaragua.— 
A  number  of  days  shorter  than  any  other  route.  Composed 
of  the  following  first  class  steamships  between  New-York 
and  San  Juan  de  Nicaragua :  Prometheus,  Captain  Churchill ; 
Daniel  Webster,  Captain  Baldwin.  And  between  San  Juan 
del  Sud  and  San  Francisco:  North  America,  Captain 
Blethen;  Pacific,  Captain  Jarvis;  Independence,  Captain 
Wakeman. 

**  These  steamers  are  all  new,  were  built  expressly  for 
this  route,  and  for  speed,  safety  and  accomodations  are 
unsurpassed.  From  San  Juan  de  Nicaragua  to  San  Juan 
del  Sud,  passengers  will  be  promptly  conveyed  over  the 
new  transit  route  of  the  Nicaragua  company,  having  but 
twelve  miles  of  land  transportation,  and  at  that  point  embark 
in  one  of  the  above  named  Pacific  steamers  for  San  Fran- 
cisco. 
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"  The  great  saving  of  distance  by  this  route  over  others 
heretofore  established,  and  a  speedy  and  comfortable  transit 
between  the  two  oceans,  through  a  beautiful  and  healthful 
country,  offer  inducements  to  the  traveling  public  equalled 
by  no  other  line. 

D.  B.  ALLEN.*' 

The  Accessory  Company  is  a  corporation  created,  by  the 
laws  of  the  State  of  Nicaragua,  in  Central  America,  but  the 
corporators  or  stockholders  are  residents  of  the  city  of  New- 
York,  and  the  defendant  is  one  of  them.  It  has  a  president 
and  board  of  directors  and  other  officers.  This  company 
had  no  interest  in  the  steamships,  nor  (as  the  secretary 
swore),  anything  to  do  with  them.  Its  business  was  to 
transport  passengers  from  one  sea  to  the  other.  So  far  as  it 
issued  passage  tickets  in  New-York,  they  were,  as  a  general 
thing,  delivered  to  the  defendant  before  the  saiKng  of  each 
steamship,  he  ordering  such  number  as  he  wanted;  and  a 
day  or  two  after  the  ship  sailed  he  would  pay  for  so  many 
as  he  had  sold,  at  $36  each,  and  return  the  rest.  If  other 
persons  bought  tickets  of  the  company,  which  was  not  usual, 
they  paid  $40  each. 

One  W.  H.  Brown  was  the  general  owner  of  the  steam- 
ship Independence,  but  at  the  time  of  this  transaction  R.  & 
G.  L.  Schuyler  had  an  absolute  title  in  form  to  her  as  mort- 
gagees, and  they  were,  as  R.  Schuyler  swore,  mortgagees  in 
possession.  She  was  run  as  one  of  the  ships  of  the  line  from 
New- York  to  California,  under  a  contract  originally  made 
with  Brown,  which  was  continued  by  the  Schuylers  after 
they  acquired  the  title.  They  had  nothing  to  do  with  her 
direction,  management  or  expenses;  these  matters  being 
under  the  charge  of  Allen,  who  was  the  agent  of  the  Schuy- 
lers, and  accounted  to  them  for  the  clear  profits,  after  pajring 
expenses  and  deducting  a  commission  to  himself.  Robert 
Schuyler  swore  that  he  wanted  to  withdraw  this  vessel  from 
the  line,  and  had  so  told  the  defendant,  and  the  defendant 
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had  agreed  that  she  might  be  withdrawn  as  soon  as  she 
coald  be  spared.  The  other  ships  on  the  Pacific  side,  yiz.» 
the  North  America  and  Pacific,  were  owned,  one-half  of 
each  by  the  defendant,  and  the  other  half  by  other  parties. 
Allen  swore  positively  that  the  route  across  the  isthmus  was 
not  a  part  of  the  line,  and  that  neither  he  (the  witness)  or 
the  defendant  had  anything  to  do  with  that  part  of  the  route, 
except  to  sell  the  tickets  of  the  Accessory  Transit  Company ; 
and  Mr.  Lea,  the  secretary  of  that  company  swore  that  Allen 
was  not  its  agent.  Allen,  however,  admitted  that  when 
persons  applied  for  passage  to  California  by  his  line,  they 
were  charged  by  him  the  gross  sum  of  $260,  and  were  not 
informed  as  to  the  distribution  of  that  sum  among  the  pro- 
prietors of  the  several  routes. 

It  appeared  that  the  plaintiff  sailed  from  New-York  in 
the  Prometheus  on  the  fifth,  and  arrived  at  Nicaragua  on  the 
fifteenth  of  March.  No  means  were  provided  for  taking  him 
across  the  isthmus,  and  he  was  obliged  to  remain  there  more 
than  a  week,  when  he  embarked  in  a  vessel  going  up  the 
river.  At  Castillo  rapids  he  ascertained  that  the  Independ- 
ence had  sailed  for  San  Francisco.  When  he  arrived  at  the 
port  on  the  Pacific  side,  there  was  no  vessel  to  take  him  on; 
and  although  the  company  sent  off  two  other  steamers  while 
he  was  there  he  was  not  permitted  to  embark  on  board 
either  of  them.  He  finally  found  his  way  back  to  San  Juan 
de  Nicaragua,  and  from  thence  obtained  a  passage  to  New- 
York  at  his  own  expense.  A  steamer  of  the  line,  running 
on  the  Pacific  side,  had  been  lost  shortly  before  this  time, 
and  this  was  the  reason  why  the  company  could  not  take 
on  all  the  passengers  arriving  after  the  Independence  had 
sailed. 

The  defendant's  counsel  maintained  that  there  was  not 
evidence  sufficient  to  be  submitted  to  the  jury,  of  a  contract 
by  the  defendant  to  carry  the  plaintiff  through  to  San  Fran- 
cisco, and  requested  that  the  judge  would  charge  to  that 
effect ;  but  he  declined  so  to  charge,  and  submitted  the 
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question  to  the  jury  whether  such  a  contract  had  been 
proved  i  the  defenduit*B  counsel  excepted.  Verdict  for  the 
plaintiff  for  $625.  After  an  affirmance  at  a  general  term, 
the  defendant  appealed  here.  Several  other  exceptions  were 
taken  on  the  trial  in  the  Common  Pleas  which  were  not 
relied  on  here. 

C.  A*  RapellOi  for  the  appellant. 

Richard  Goodman^  for  the  respondent. 

Denio,  J.  The  plaintiff  relies  upon  an  express  contract 
by  which,  as  be  alleges,  the  defcDdant  engaged  to  cause  him 
to  be  carried  from  New- York  to  San  Francisco ;  and  the 
single  question  of  law  involved  m  the  case  is,  jvhether  there 
was  evidence  of  such  a  contract  proper  to  be  submitted  to 
the  jury.  If  it  should  be  conceded  that  there  was  no  such 
connection  between  the  three  lines  of  transportation  as 
would  entitle  the  defendant,  as  the  representative  of  the 
whole,  to  contract  in  their  behalf  for  the  carriage  of  per- 
sons and  property  the  entire  distance  from  New-York  to 
California,  it  was  yet  quite  competent  for  him  to  bind  him- 
self to  the  plaintiff  by  an  express  contract  not  only  to  carry 
him  over  his  own  proper  portion  of  the  line,  but  that  the 
other  transportation  companies  should  successively  take  him 
up  upon  his  arrival  at  the  commencement  of  their  respec- 
tive routes,  and  carry  him  over  the  same  until  he  should 
arrive  at  his  destination  at  San  Francisco.  The  English 
courts  hold  that  where  property  is  embarked  upon  a  rail- 
road or  other  line  of  transportation,  addressed  to  a  place 
beyond  the  terminus  of  the  line,  but  which  may  be  reached 
by  other  lines  of  carriage  running  in  connection  with  it,  a 
contract  arises  between  the  first  mentioned  company  and  the 
owner  of  the  property  that  it  shall  be  carried  to  its  place  of 
destination.  {MuschoMp  v.  The  Lancaster  and  Preston  Rail* 
way  Campanyj  8  Mees.  Sf  Wels.y  421 ;  Watson  v.  Ambergate^ 
4|tc«»  Railway  Company^  S  Eng.  L.  and  Eq.  A.,  497);  and 
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this  court  has  determined  that  the  agent  of  a  railway  com- 
pany may  bind  his  principals  by  a  contract  for  carriage  over 
other  roads  running  in  connection  with  his  own.  {Hart  v. 
The  Rensselaer  and  Saratoga  Railroad  Company^  4  Seld.^  37.) 
The  late  Court  of  Errors,  in  my  opinion  very  wisely,  limited 
the  English  rule  abore  mentioned,  by  holding  that  evidence 
was  admissible  to  show  that  by  the  course  of  business  a 
transportation  line  receiving  property  without  any  express 
contract,  undertook  only  to  carry  it  over  its  own  line,  and 
then  place  it  in  the  hands  of  the  carriers  over  the  next  route 
and  that  it  discharged  its  obligation  to  the  owners  by  deli- 
vering it  to  a  responsible  company  next  in  order  in  its 
passage  to  the  place  of  destination.  ( Van  Santvoord  v.  St 
Johh  6  Hillf  157.)  All  the  cases  assume  that  the  company 
to  which  the  goods  are  delivered  may  lawfully  contract  for 
the  performance  of  the  other  lines  running  in  connection 
with  its  own,  as  well  as  for  its  proper  route ;  and  there  is  no 
difference  in  principle,  in  this  respect,  between  contracts  for 
the  carriage  of  persons  and  for  the  transportation  of  pro- 
perty. 

But  the  defendant's  counsel  contends  that  the  tickets 
which  the  plaintiff  received  for  the  passage  over  the  several 
routes  are,  in  themselves,  written  evidence  of  the  bargains 
by  which  he  engaged  his  passage,  and  that  he  is  precluded 
from  contradicting  them  by  parol  testimony  of  an  entire 
contract  with  the  defendant.  We  do  not  think  this  a  sound 
position.  The  tickets  do  not  purport  to  be  contracts.  They 
are  rather  in  the  nature  of  receipts  for  the  separate  portions 
of  the  passage  money ;  and  their  office  is  to  serve  as  tokens 
to  enable  the  persons  having  charge  of  the  vessels  and  car- 
riages of  the  companies  to  recognize  the  bearers  as  parties 
who  were  entitled  to  be  received  on  board.  They  are  quite 
consistent  with  a  more  special  bargain.  Being  the  usual 
permits  which  were  issued  for  the  guidance  of  the  masters 
of  the  vessels  and  the  conductors  of  the  carriages,  they 
would  necessarily  be  given  to  the  passenger  to  facilitate  the 

Smith.— Vol.  HI.  40 
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transaction  of  the  buBiness,  whatever  the  nature  of  hia 
arrangement  for  passage  may  have  been.  Their  character 
as  mere  tokens  is  shown  by  the  fact  that  the  defendant 
received  them  in  large  numbers  of  the  Transit  Company^ 
not  as  an  agent  of  that  company  for  the  purpose  of  making 
bargains  in  its  behalf  with  others,  but  to  furnish  them  to 
persons  with  whom  he  expected  to  deal  on  his  own  account. 
In  Hart  v.  The  Rensselaer  and  Saratoga  Railroad  Company  ^ 
just  referred  to,  the  plaintiff  had  separate  tickets  for  each 
of  the  roads  over  which  she  traveled,  but  she  was  permitted 
to  recover  against  one  of  the  companies,  though  unable  to 
show  that  her  baggage  was  lost  on  the  route  of  that  com- 
pany. We  do  not  say  that  the  receiving  of  separate  tickets 
for  the  different  lines  is  not  evidence  of  some  weight  upon 
the  question  whether  the  contract  was  entire,  but  we  hold 
that  it  does  not  come  within  the  rule  which  excludes  parol 
testimony  respecting  a  contract  which  has  been  reduced  to 
writing. 

There  was  positive  evidence  of  a  verbal  contract  between 
the  plaintiff  and  Allen  for  carrying  the  former  from  New- 
York  to  San  Francisco.  The  plaintiff  applied  at  the  office 
to  obtain  such  passage,  and  he  was  promised  it  for  S250. 
The  tickets  were  then  given  him  to  secure  his  admission 
to  the  different  vehicles  of  the  line.  In  this,  Allen 
professed  to  act  as  the  agent  or  clerk  of  some  one.  So 
far  as  the  steamships  on  the  Atlantic  were  concerned,  he 
was  the  agent  of  the  defendant,  and  no  question  is  made  but 
that  he  was  authorized  to  bind  the  defendant  thus  far.  It 
is  equally  clear  to  my  mind  that  he  was  authorized  to 
bind  him  by  contracts  for  carrying  passengers  across  the 
isthmus.  The  Transit  Company  did  not,  as  a  general  thing, 
sell  any  tickets  to  travelers,  nor  did  they  make  any  con- 
tracts for  passage  except  with  the  defendant.  To  him  they 
sold  tickets,  in  the  nature  of  permits  for  passage  over  their 
route,  in  such  quantities  as  he  chose  to  purchase.  It  is 
I  proved  that  neither  he  nor  Allen  were  agents  for  the  Transit 
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Company.  When  he  dealt  with  a  traveler,  therefore,  he 
bargained  on  his  own  account,  and  not  on  behalf  of  thei 
Transit  Company.  He  might  have  charged  more  or  less  than 
he  paid  that  company.  It  was  certainly  possible  for  him  to 
dispose  of  one  of  these  permits  by  an  arrangement,  with  the 
passenger,  so  special  that  the  latter  should  have  no  recourse 
to  him ;  but  if  he  engaged  in  terms  that  the  purchaser  should 
be  carried  across  the  isthmus,  and  gave  him  one  of  the 
Transit  Company's  tickets  to  show  his  title  to  be  admitted 
on  board  their  boats  and  carriages,  he  was  the  principal  in 
that  contract  and  must  answer  for  its  breach.  He  placed 
these  tickets  in  the  hands  of  Allen,  who  was  accustomed  to 
deliver  them  to  passengers  in  connection  with  such  contracts 
as  the  one  he  made  with  the  plaintiff.  Allen  admitted  on 
his  examination  that  he  charged  the  gross  sum  of  $250  for 
the  entire  passage,  without  any  specification  of  the  amount 
belonging  to  the  separate  branches  of  the  line ;  and  there  is 
not  the  slightest  evidence  that  on  any  occasion  he  sold  the 
tickets  to  be  taken  at  the  risk  of  the  passenger,  or  in  connec- 
tion with  any  arrangement  except  such  as  I  have  mentioned. 
The  facts  that  the  defendant  purchased  the  tickets  of  the 
Transit  Company ;  that  he  placed  them  in  the  hands  of  his 
agent  Allen  for  delivery  to  passengers;  that  the  latter  was 
accustomed  to  dispose  of  them  in  connection  with  contracts 
for  passage  over  the  entire  route,  and  that  he  transacted 
the  business  in  an  office  occupied  also  by  the  defendant, 
and  acted  under  his  general  direction,  were  sufficient 
prima  facie  to  charge  the  defendant  as  principal  in  these 
contracts. 

As  the  detention,  which  prevented  the  plaintiff  from  reach- 
ing the  steamship  Independence  before  she  sailed,  occurred 
upon  the  isthmus,  the  defendant  is  chargeable  in  this  action 
when  it  is  shown  that  such  detention  was  a  breach  of  his 
contract,  even  though  it  should  be  held  that  the  plaintiff 
contracted  with  other  parties  for  his  passage  upon  the  Pacific 
coast    But  I  think  there  was  sufficient  evidence  to  enable 
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the  jury  to  find  that  the  defendant  was  the  principal  in  the 
contract  which  Allen  made  with  the  plaintiff  for  the  entire 
passage.  The  terms  of  the  card  which  was  given  to  the 
plaintiff  when  he  received  his  ticket,  and  of  the  advertise- 
ment which  was  posted  at  the  door  of  the  office*  which  the 
plaintiff  read  when  he  went  to  secure  his  passage,  looked  to 
contracts  for  the  whole  distance.  The  defendant's  connec- 
tion with  the  office  and  with  Allen  was  sufficient  yrimafajcie 
to  charge  him  with  a  knowledge  of  the  contents  of  these 
papers,  and  he  is  to  be  looked  upon  as  their  author.  Being 
known  to  both  parties  to  the  contract  for  passage,  they 
afford  thetoeans  of  ascertaining  what  that  contract  was,  if 
it  were  otih^rwise  equivocal.  If  we  add  to  this  evidence  the 
fact  that  the  defendant  was  the  owner  of  a  moiety  of  two 
of  the  stea^Qships  which  ran  on  the  Pacific  side,  and  that  he 
was  a  party  to^the  arrangement  by  which  the  Independence, 
owned  substantially  by  the  Schuylers,  was  employed  in  that 
navigation  in  connection  with  the  other  routes,  a  case  was 
made  out  which  was  not  only  suitable  for  the  consideration 
of  the  jury,  but  which  in  our  opinion  fully  warranted  the 
verdict  which  they  gave. 

The  judgment  of  the  Court  of  Common  Pleas  should  be 
affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Hatnbb  v.  James  and  others. 

The  recorder  of  the  city  of  Troy  has  jarisdietioii  in  prooeedingi  Bupplemen- 
tary  to  executioD,  in  actions  cofflmenced  in  the  Supreme  Court. 

Though  the  constitution  has  abolished  the  office  of  Supreme  Court  commis- 
sioner, its  functions  remain  and  may  be  distributed  by  the  legislature  among 
any  of  the  Judicial  officers  authorized  by  the  constitution. 
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The  act  {ck,  121  of  1849)  giving  to  the  recorder  of  Troy  the  powers  of  a  Jiutioo 
of  the  Sapreme  Conrt  at  chambers  and  of  a  county  judge,  including  Jurisdic- 
tion in  proceedings  supplementary  to  execution,  is  constitutional. 

Appeal  from  a  judgment  of  the  Supreme  Court  given  on 
demurrer.  The  complaint  set  forth  that  prior  to  March  1, 
1849,  the  defendant,  Randall  James,  was  insolvent,  and  in- 
debted to  various  persons,  and  among  others,  to  James 
Simpson,  who,  in  April  of  that  year,  recovered  a  judgment 
against  him,  Randall  James,  in  the  Supreme  Court  for 
$522-66 ;  that  after  the  return  of  an  execution  unsatisfied, 
Simpson  commenced  proceedings  supplementary  1 
cution  before  the  recorder  of  Troy,  under  wl 
tiff  was  appointed  receiver  of  the  property 
Randall  James;  and  that  James  thereupon, 
order  of  the  recorder,  executed  to  the  plaint 
an  assignment  of  all  his  property,  real  and  pel 
equitable  interests,  things  in  action,  and  other  i 
belonged  to  or  were  held  in  trust  for  him;  that 
and  on  the  13th  and  16th  of  March,  1849,  James  had  made 
certain  conveyances  of  real  estate  to  the  defendant.  Fowler, 
on  account  of  pretended  debts  due  to  him,  Fowler,  and  to 
the  defendant,  John  James,  which  conveyances,  it  was 
alleged,  were  without  actual  consideration,  and  were  made 
to  defraud  the  creditors  of  R.  James.  The  prayer  of  the 
complaint  is  that  the  conveyances  be  adjudged  fraudulent 
and  void,  and  be  set  aside.  The  defendant  demurred  on  the 
ground,  among  others,  that  the  complaint  did  not  set  forth 
a  cause  of  action,  and  that  it  did  not  appear  that  the  plain- 
tiff was  a  proper  party  to  sue  for  the  relief  claimed.  This 
depended  upon  the  question  whether  the  recorder  of  Troy 
had  authority  to  entertain  these  proceedings. 

The  office  of  recorder  was  created  by  the  act  of  incorpo- 
ration of  the  city  of  Troy.  {Laws  of  1816, 129.)  That  act 
(^56)  constitutes  a  Court  of  Common  Pleas,  to  be  called  a 
Mayor's  Court,  which  may  be  held  by  the  mayor  or  recorder, 
with  or  without  aldermen.    Section  thirty-five  invests  the 
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coart  and  the  judges  thereof  with  the  powers  then  apper- 
taining to  the  Mayor's  Court  of  Albany  and  its  judges,  and 
confers  upon  the  recorder  the  same  power  and  authority  as 
were  then  vested  in  the  recorders  of  New-York,  Albany, 
and  Hudson,  by  ^  11  of  an  act  concerning  the  Supreme 
Court,  passed  February  25th,  1812.  The  latter  section  gives 
the  power  of  a  judge  at  chambers. 

The  main  question  was  whether  the  act  {ch.  121  of  1849» 
§  4),  purporting  to  confer  upon  the  recorder  of  Troy  jurisdic- 
tion of  proceedings  supplementary  to  execution,  is  consti- 
tutional. That  act  is  as  follows :  '*  The  recorder  of  the  city 
of  Troy  shall,  in  addition  to  the  powers  conferred  upon  him 
by  law,  have  and  exercise  the  same  powers  conferred  upon 
county  judges  by  section  twentynseven  of  *  An  act  to  amend 
an  act  in  relation  to  the  judiciary,  passed  May  12th,  1847,' 
passed  December  14th,  1847,  and  said  recorder  shall  further 
have  and  exercise  within  said  city  the  powers  given  to  a 
county  judge  by  sections  247  to  257  inclusive,  and  by  section 
364,  of  the  act  entitled  '  An  act  to  simplify  and  abridge  the 
practice,  pleadings  and  proceedings  of  the  courts  of  this  state,' 
passed  April  12th,  1848,  and  also  all  the  powers  of  a  judge 
of  the  Supreme  Court  at  chambers;  and  in  case  of  the 
absence  or  inability  of  said  recorder,  then  the  mayor  of 
said  city  is  authorized  to  perform  all  the  duties  imposed  on 
said  recorder." 

The  powers  conferred  upon  a  county  judge  by  ^^  247  to 
257  of  the  Code  of  1848,  include  full  jurisdiction  over  pro- 
ceedings supplementary  to  execution,  and  ^  364  confers  the 
powers  of  a  justice  of  the  Supreme  Court,  out  of  court,  in 
actions  pending  therein. 

Judgment  was  given  for  the  defendants  on  the  demurrer, 
which,  on  appeal,  was  afBrmed  by  the  Supreme  Court  at 
general  term  in  the  fourth  district,  and  the  plaintiff  appealed 
to  this  court. 

W.  A.  Beach,  for  the  appellant. 

NichoUu  fZiS,  for  the  respondents. 
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CoMSTOCK,  J.  The  power  of  the  recorder  of  Troy  to 
appoint  the  plaintiff  receiver  of  Randall  James,  a  judgment 
debtor,  has  been  defended  on  the  ground  that  in  entertaining 
jurisdiction  of  proceedings  supplementary  to  execution  that 
officer  exercised  merely  the  functions  which,  prior  to  the 
constitution  of  1846,  belonged  to  a  justice  of  the  Supreme 
Court  at  chambers,  or  to  a  Supreme  Court  commissioner. 
On  the  other  side  the  power  in  question  is  denied,  in  the 
first  place,  on  the  ground  that  the  constitution  has  perpetu- 
ally abolished  the  office  of  Supreme  Court  commissioner, 
and  that  the  functions  which  belonged  to  it  cannot,  any  of 
them,  be  bestowed  on  officers  of  the  class  to  which  the 
recorder  belongs*  The  attempt  so  to  bestow  them,  it  is 
urged,  is  an  attempt  to  restore,  in  substance,  an  office  which 
has  been  forever  abolished  by  an  authority  above  that  of  the 
legislature. 

The  constitution  {Art.  14,  ^8),  abolished  nearly  all  the 
preexisting  judicial  offices  in  the  state,  and  among  them 
that  of  Supreme  Court  commissioner,  ^*  from  and  after  the 
1st  Monday  of  July,  1847."  It  must  be  admitted  therefore 
that  this  office  can  no  longer  exist  in  this  state ;  but  the 
abrogation  of  the  office  did  not  annihilate  the  powers  and 
duties  which  pertained  to  it.  Those  powers  and  duties  were 
left  to  be  bestowed  by  the  legislature  upon  other  classes  of 
officers  brought  into  existence,  or  suffered  to  exist,  by  the 
constitution.  The  office  itself  cannot  be  restored  nor  can  a 
new  one  like  it  be  instituted,  although  under  a  different 
name ;  but  the  office  and  the  functions  which  belonged  to 
it  are  each  capable  of  a  separate  consideration.  The  office 
as  the  convention  thought,  could  be  spared.  The  function 
is  absolutely  indispensable  in  every  government  where  law 
is  administered.  So  too  the  offices  of  chancellor,  vice  chan- 
cellor and  master  in  chancery  were  abolished.  But  the 
indiscriminate  zeal  for  reform  which  swept  away  those  insti- 
tutions also,  unable  it  would  seem  to  distinguish  between 
institutions  in  themselves  of  the  highest  excellence  and  their 
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accidental  inconveniences,  did  not  occasion  the  lapse  of  the 
principles  and  powers  known  and  administered  in  the  system 
of  equity  jurisprudence.  These  are  so  interwoven  in  the 
very  frame  work  of  civilization  as  to  be  exempt  from  the 
danger  of  destruction  until  the  ignorance  of  so  called  reform- 
ers and  the  public  credulity,  which  gives  them  their  powers 
for  mischief,  shall  carry  society  back  to  its  original  barbarism. 

It  is  the  office  then,  of  Supreme  Court  commissioner, 
which  is  abolished ;  but  the  various  powers  which  apper- 
tained to  it  not  being  lapsed,  the  true  inquiry  is  whether 
those  powers  are  so  distributed,  by  other  arrangements  of 
the  constitution,  to  and  amongst  other  officers  as  to  take 
from  the  legislature  the  authority  to  bestow  them  on  the 
recorder  of  Troy.  In  the  absence  of  constitutional 
restraints  the  power  of  the  legislature  to  distribute  them 
amongst  any  or  all  of  the  various  officers  composing  the 
judicial  force  of  the  state,  does  not  admit  of  a  doubt.  The 
judges  of  the  mayor's  court  of  Troy  are  a  part  of  that  judi- 
cial force.  Does  then  the  constitution  expressly  or  by  any 
clear  implication,  say  that  these  judges  cannot  take  the  jurifr- 
diction  in  question  by  a  legislative  grant  ?  There  certainly  is 
no  such  express  declaration,  nor  do  I  see  any  ground  for 
such  an  implication.  The  constitution,  it  is  true,  provides 
for  thirty-two  judges  of  the  Supreme  Court,  arranged  in 
districts;  for  a  county  judge  in  each  of  the  counties,  and 
for  local  officers  in  counties  having  a  certain  population.  But 
the  same  constitution  provides  also  for  local  courts  in  cities, 
and  it  declares  moreover  (Art.  14,  ^  12 ),  that  all  the  preexist- 
ing local  courts  of  cities  and  villages,  including  by  special 
enumeration  those  in  the  city  of  New-York,  *^  shall  remain, 
until  otherwise  directed  by  the  legislature,  with  their 
present  powers  and  jurisdiction."  The  Mayor's  Court  in 
Troy  is  one  of  those  preexisting  courts,  and  the  mayor  and 
recorder  are.  its  judges. 

Now,  the  theory  of  the  constitution  undoubtedly  was, 
that  the  judicial  forces,  thus  provided  for,  were  sufficiently 
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niunerous  and  sufficiently  spread  throughout  the  state  to 
discharge  the  particular  functions  which  belonged  to  the 
(fflSce  of  Supreme  Court  commissioner,  and  hence  that  office 
was  dispensed  with ;  but  in  regard  to  the  distribution  of 
tiiose  functions  amongst  the  judicial  officers  of  the  state  we 
shall  look  in  vain  for  any  restraint  upon  the  power  of  the 
legislature.  To  the  Supreme  Court  the  constitution  has 
given  general  jurisdiction  in  law  and  equity,  and  the  judges 
as  such  undoubtedly  take,  or  may  take  by  legislative  enact- 
ment, all  the  special  powers  formerly  exerdsed  by  justices 
of  the  Supreme  Court  at  chambers  and  by  Supreme  Court 
conmiissioners.  So  certain  appellate  powers  are  given  to 
the  County  Court,  and  that  "court"  in  one  clause  and  the 
"  county  judge"  in  another  are  made  capable  of  taking  from 
the  legislature  original  jurisdiction  in  special  cases  at  law 
and  in  equity.  Tlie  provision  is  similar  in  regard  to  local 
officers  in  the  larger  counties  which  may  become  entitled  to 
such  an  officer.  These  are  the  only  arrangements  of  the  con- 
stitution which  bear  upon  the  present  question,  and  I  do  not 
see  in  them  the  slightest  ground  for  am  inference  that  the 
legislature  cannot  in  its  discretion  bestow  powers  of  the  class 
of  which  we  are  speaking  upon  the  judges  of  courts  in  cities. 
Upon  the  jurisdiction  of  those  courts  and  upon  the  powers 
of  the  judges  authorized  to  hold  them,  the  constitution  itself 
imposes  no  limit  except  such  as  the  term  "  local"  may  imply. 
But  as  the  constitution  provides  for  such  courts  they  must 
have,  of  course,  a  jurisdiction  subject  to  the  control  of  the 
legislature. 

Great  reliance  has  been  placed  upon  the  clause  which 
declares  the  county  court  shall  have  jurisdiction  "  in  special 
cases  as  the  legislature  may  prescribe;"  but  the  words 
which  follow  are,  **but  shall  have  no  original  civil  jurisdic- 
tion except  in  such  special  cases."  Every  one  acquainted 
with  the  history  of  this  provision  knows  that  it  was  intended 
as  a  restriction  rather  than  a  grant ;  the  question  in  the  con- 
vention being  whether  the  County  Court  should  or  should 

Smith.— Vol.  m.  41 
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not  be  a  court  of  general  jurisdiction,  like  its  predecessor  the 
*'  Common  Pleas."  There  is  no  foundation,  therefore,  for 
the  argument  that,  according  to  the  maxim  **  expresno  wnns^* 
<^.,  other  tribunals  established  or  provided  for  by  the 
constitution  cannot  take  such  a  jurisdiction  as  the  words 
*^ special  cases"  were  intended  to  designate,  whatever  may 
be  the  true  interpretation  of  those  words.  And  there  is 
another  answer  to  the  argument  founded  on  this  provision. 
The  special  cases  mentioned  are  given  to  the  jurisdiction  of 
the  County  Court,  and  cannot  be  said  to  include. all,  if  any, 
of  those  proceedings  which  were  carried  on  outside  of  courts 
before  a  judge  at  chambers  or  a  Supreme  Court  commissioner. 

If  therefore  the  rule  expressio  uniiu  excludes  the  jurisdic- 
tion of  the  judge  of  a  city  court  in  such  proceedings,  a  still 
more  direct  application  of  the  same  rule  will  exclude  the 
judge  of  tile  County  Court  also.  But  neither  are  excluded 
Those  outside  and  summary  powers,  I  repeat,  are  left  at 
large  by  the  constitution  and  subject  to  the  control  of  the 
legislature ;  the  limit  of  that  control  being  that  the  offiee  of  ' 
Supreme  Court  comflnissioner  cannot  be  directly  or  indirectly 
restored.  A  contrary  conclusion  might  lead  to  the  gravest 
consequences.  If  the  constitution  stands  in  the  way  in 
regard  to  the  recorder  of  Troy,  the  same  difficulty  exists  in 
regard  to  the  judges  of  the  Superior  Court  and  Court  of 
Common  Pleas  of  the  city  o[  New-York,  and  all  the  other 
local  courts  in  the  state.  This  would  lead  doubtless  to  the 
subversion  of  many  titles,  acquired  under  proceedings  before 
the  judges  of  those  courts*. 

It  has  also  been  argued,  in  the  next  place,  that  the  pnK 
ceedings  supplementary  to  execution  are,  in  their  substance 
and  nature,  a  case  in  equity  calling  for  the  exercise  of  the 
very  powers  which  formerly  were  vested  exclusively  in  the 
Court  of  Chancery.  These  proceedings,  it  is  said,  perform 
essentially  the  office  of  a  judgment  creditor's  bill ;  that  being 
the  only  remedy  which,  at  the  adoption  of  tiie  constitution, 
the  creditor  had  for  reaching  the  equitable  property  af  his 
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debtor  on  the  retarn  of  execution  unsatisfied.  Setting  aside 
the  mere  forms  of  procedure  and  looking  at  the  substance 
of  things,  it  is  certainly  somewhat  difficult  to  distinguish 
between  the  former  judgment  creditor's  bill,  with  its  inci- 
dents of  discovery,  injunction,  receivership,  &c.,  and  the 
various  proceedings  which  the  statute  ( Code  of  lS52f  ^  292, 
4^.)  has  authorized  to  be  taken  supplementary  to  execution. 
But  if  we  concede  that  such  proceedings  do  constitute  a 
case  of  jurisdiction  in  equity,  according  to  distinctions  exist- 
ing before  the  constitution  and  recognized  by  that  instru- 
ment, then  the  question  next  arises  whether  the  legislature 
can  confer  a  jurisdiction  of  that  kind  upon  the  local  courts 
in  cities,  including  the  Mayor's  Court  of  Troy.  Upon  this 
question  I  do  not  entertain  any  doubt. 

It  has  already  been  observed  that  when  the  constitution 
abolished  the  offices  of  chancellor,  &c.,  the  equity  system 
and  the  various  powers  incident  to  it  were  not  lost.  It  is 
moreover  clear  that  in  the  constitution  must  be  found  the 
only  restraint  upon  the  authority  of  t^e  legislature  in  dis- 
tributing those  powers  amongst  the  judicial  bodies  created  or 
recognized  by  that  instrument.  The  question  then  is,  can 
the  Mayor's  Court  of  Troy,  by  a  legislative  act,  share  in  the 
distribution  ?  and  this  is  a  question  which  afiects  not  only  that 
court  but  the  local  tribunals  in  all  the  cities  of  the  state. 
Some  of  these  tribunals  are  of  the  highest  importance,  and 
a  large  portion  of  their  jurisdiction  is  equitable,  according 
to  former  distinctions.  Among  these  may  be  mentioned  the 
Superior  Court  of  the  City  of  New-York.  ( Code  of  Proce^ 
dure,  tit.  6 ;  Lam  of  1847,  641,  §  21.)r        . 

The  argument  on  this  sull^ect  is  understood  to  be,  that  the 
jurisdiction  in  question  is  excluded  by  the  provisions  of  the 
constitution  giving  equity  jurisdiction  to  the  Supreme  Court 
and  authorizing  the  legislature  to  confer  it  upon  the  county 
judge  in  **  special  cases."  Now  in  regard  to  the  Supreme 
Court  the  constitutional  grant  is  of  <^  general  jurisdiction  in 
law  and  equity."    It  is  plain  therefore,  that  if  this  defini- 
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tion  of  the  powers  of  that  court  is  to  be  taken  as  excluding 
other  tribunals  from  the  piossibility  of  sharing  in  one  branch 
of  its  jurisdiction,  the  same  definition  will  exclude  them 
from  the  other  branch  also ;  and  thus  we  shall  have  a  variety 
of  courts  established  or  recognized  by  the  constitution 
without  any  jurisdiction,  or  even  the  capacity  of  receiving 
any  from  the  legislature.  This  is  so  absurd,  and  yet  so  neces- 
sary a  result  of  the  construction  contended  for,  that  such  a 
construction  must  be  at  once  abandoned.  For  similar  rea- 
sons the  construction  claimed  for  the  provision  relating  to 
the  county  judge  cannot  be  maintained.  By  one  clause  of 
the  constitution,  the  '*  county  court"  is  to  have  jurisdiction 
in  **  special  cases  as  the  legislature  may  prescribe,"  and  by 
another  clause  in  the  same  section,  **  the  legislature  may 
confer  equity  jurisdiction  in  special  cases  upon  the  county 
judge.  The  first  clause  would  I  presume  include  all  that  is 
given  in  the  other.  At  all  events  it  authorizes  the  legisla- 
ture to  confer  jurisdiction  in  special  cases  not  of  an  equitable 
character,  in  other  words  cases  at  law.  If  therefore  juris- 
diction in  equity  is  ^pliedly  forbidden  by  these  clauses,  or 
either  of  them,  to  local  courts  in  cities,  why  is  not  legal 
jurisdiction  also  forbidden?  The  argument  I  am  consider- 
ing amounts  precisely  to  the  proposition,  that  the  express 
provision  of  the  constitution  concerning  equity  jurisdiction 
excludes  the  possibility  of  other  provisions  being  made  by 
the  legislature.  But  the  argument  will  not  stop  at  that 
point,  nor  at  any  point  short  of  imposing  the  same  restraint 
upon  the  legislative  power  in  regard  to  legal  jurisdiction 
also.  This  would  nojike  the  constitution  somewhat  more 
absurd  than  any  one  has  hitherto  supposed  it  to  be.  If  we 
are  to  adopt  such  theories  of  construction  what  is  to  be 
done  with  the  local  courts  in  cities  ?  They  are  provided  for 
in  the  same  constitution  aloug  with  the  Supreme  and  the 
County  Courts,  and  their  jurisdiction  is  undefined.  They 
are  not  courts  without  the  possibility  of  having  powers  and 
functions  as  such.     The  legislature  therefore  must  have 


ALBANT,  JTTNBi  1858.  825 

Hftyner  v.  JameB. 

anthoritj  to  confer  on  them  a  jurisdiction.  If  they  can 
receive  it  in  respect  to  causes  of  legal  cognizance,  then  why 
not  in  respect  to  those  of  equitable  cognizance  also? 

It  is  not  difficult  to  account  for  the  clauses  of  the  consti- 
tution relating  to  the  Supreme  and  County  Courts,  without 
imputing  to  them  a  meaning  which  restrains  the  power  of 
the  le^lature  in  giving  jurisdiction  to  other  tribunals.  The 
old  Sufpreme  Court  and  Court  of  Chancery  were  abolished 
by  abolishing  the  offices  to  which  their  jurisdictions  were 
attached.  The  further  derign  was  to  establish  a  new  court 
as  a  substitute  for  both,  and  with  their  combined  law  and 
equity  powers.  That  design  was  precisely  accomplished 
by  the  language  used :  <<  There  shall  be  a  Supreme  Court 
haying  general  jurisdiction  in  law  and  equity,"  and  I  know 
not  in  what  more  appropriate  terms  the  result  could  have 
been  attained.  Then  as  to  the  County  Court :  The  office  of 
*' judge  of  the  existing  County  Court  in  each  county"  was 
also  abolished.  The  former  Court  of  Common  Pleas  or 
County  Court  had  no  equitable  jurisdiction.  In  providing 
for  its  successor,  it  was  thought  wise  to  allow  such  a  juris- 
diction in  ^*  special  cases;"  the  general  policy  of  the  consti- 
tution being  to  blend  the  jurisdictions  at  law  and  equity  in 
the  same  tribunals.  But  as  the  old  county  court  possessed 
no  equitable  powers  it  was  proper,  if  not  indispensable,  to 
mention  them  in  providing  for  the  new  one.  If  the  specifi- 
cation had  not  been  made  it  would  have  been  left  at  least 
open  to  question  and  doubt  whether  a  jurisdiction  hitherto 
unknown  to  that  court  was  intended.  These  being  obvious 
and  sufficient  reasons  why  the  clauses  referred  to  were 
framed  as  they  are,  all  otb^r  inferences  must  be  quite  too 
feeble  and  attenuated  to  have  any  influence  in  opposition  to 
the  power  of  the  legislature  otherwise  unquestionable. 

In  this  case  the  only  difbculty  which  leaves  the  conclusion 

/q  doubt  is  of  a  character  not  yet  mentioned.    The  juris- 

jufion  i^  proceedings  supplementary  to  execution  is  given 

A0  ^*  ^^  ^®*^  ^P'  ^^^^  ^^  terms,  to  the  recorder  of 
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Troy  and  not  to  the  <* Mayor's  Court"  of  that  city.  Thd 
mayor  is  authorized  to  act  only  in  case  of  the  *<  absence  or 
inability"  of  the  recorder.  By  the  charter  of  Troy  passed 
in  1816,  the  mayor,  recorder  and  aldermen,  or  the  mayor 
and  recorder  jointly,  or  either  of  them  singly,  with  or  witb- 
out  the  aldermen,  were  authorized  to  hold  a  ^^  Court  of 
CoDunon  Fleas"  in  and  for  that  city»  called  *'the  Mayor's 
Court."  This  was  the  court  in  existence  at  the  adoptioo 
of  the  constitution  in  1846.  Now,  the  aldermen  are  not 
named  in  the  act  of  1849,  nor  is  the  mayor,  except  in  a 
certain  contingency,  and  therefore  they  do  not  diare  in  the 
jurisdiction  which  that  statute  confers.  In  what  capacity, 
then,  is  it  given  to  the  recorder?  If  it  is  conferred  on  him 
as  holding  the  Mayor's  Court,  then,  although  the  proceed- 
ings in  question  be  deemed  to  constitute  a  case  in  equity, 
the  power,  as  we  have  already  seen,  is  constitutionally  be* 
stowed.  If  not  so  given,  then  the  further  question  arises, 
whether  equity  jurisdiction  can  be  conferred  on  the  recorder 
of  Troy  as  a  local  magistrate  to  be  exercised  when  not  sitting 
as  the  Mayor's  Court. 

These  difficulties,  we  think,  are  not  insurmountable.  As 
a  question  of  power,  the  Mayor's  Court  may  be  abolished 
altogether,  or  its  jurisdiction  may  be  regulated  at  the  plea- 
sure of  the  legislature ;  and  I  see  no  reason  to  doubt  that 
the  whole  or  any  particular  part  of  its  jurisdiction  may  be 
given  to  the  recorder,  as  one  of  its  judges,  to  the  exclusion 
of  the  others.  The  organization  of  courts,  the  changes  in 
such  organization,  and  the  regulation  of  thor  powers  are  as 
clearly  the  appropriate  subjects  of  legislation  as  any  other 
can  be;  and  we  find  in  the  constitution  no  restraints  what- 
ever in  respect  to  courts  of  the  class  we  are  now  considering. 
{Art.  14,  <^  12.)  As  a  question  upon  the  effect  of  a  legisla- 
tive act,  the  distinction  between  giving  a  particular  power 
to  the  Mayor's  Court  by  name,  and  giving  it  to  the  judge 
authorized  to  hold  the  court  without  any  associate,  is  hardly 
appreciable.    The  act  of  1849  confers  the  power  now  in 
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question  on  the  recorder,  and  only  contingently  on  the 
mayor ;  bat  by  the  constitution  of  the  court  the  recorder  can 
hold  it  alone.  It  certainly  is  not  a  constitutional  principle 
that  a  new  function  may  not  be  added  without  associating 
the  mayor  and  aldermen  in  the  discharge  of  that  function ; 
and  if  the  nature  of  that  function  be  such  that  it  appertains 
to  the  court,  and  not  to  the  magistrate  out  of  court,  then  the 
legislature  should  be  deemed  to  have  bestowed  it  accord- 
ingly. 

But  if  we  grant  that  the  statute  of  1849,  in  conferring 
certain  judicial  powers  upon  the  recorder  of  Troy,  regards 
him  simply  as  a  local  magistrate  in  that  city  and  intends 
that  he  is  to  exercise  those  powers  outside  of  the  court  of 
which  he  is  a  judge,  then  what  are  the  consequences?  It 
will  be  for  those  who  assert  the  invalidity  of  the  statute  to 
find  some  constitutional  prohibition  on  which  the  assertion 
is  based*    I  can  find  no  such  prohibition. 

I  might  properly  have  noticed,  in  another  connection,  the 
theory  that  the  constitution  has  created  a  complete  judicial 
system.  Nothing  can  be  a  greater  mistake  than  this  theory. 
The  more  we  examine  and  apply  reasonable  rules  of  inter- 
pretation, without  preconceived  notions,  the  more  clearly,  I 
am  persuaded,  we  shall  find  this  to  be  the  result:  that  the 
constitution  has  provided  for  the  judicial  forces  of  the  state, 
so  that  new  forces  cannot  be  added  outside  of  those  provi- 
visions,  and  that  with  this  limitation  there  is  very  little 
restraint  upon  the  authority  of  the  legislature  in  the  distri- 
bution of  the  powers  and  functions  which  belong  to  our 
system  of  jurisprudence. 

The  judgment  of  the  Supreme  Court  must  be  reversed 
and  judgment  must  be  rendered  against  the  defendants  on 
the  demurrer  to  the  complaint,  with  leave  to  answer  in  the 
usual  terms. 

Denio,  J.  The  most  material  of  the  questions  dis- 
cussed in  this  case  is  whether  the  recorder  of  the  city  of 
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Troy  had  juiifldiction  to  entertain  the  prooeedings  which 
resulted  in  the  appointment  (^  the  plaintiff  as  receiver. 
The  Code  confers  the  jurisdiction  upon  a  judge  of  the  court 
in  which  the  judgment  against  the  debtor  proceeded  against 
was  recovered,  or  a  county  judge  of  the  county.  (^  29S.) 
An  act  of  the  legislature,  passed  in  1849,  entitled  *<  An  act 
in  relation  to  the  recorder  of  the  city  of  Troy,"  {Lcun  of 
1849,  164)  enacts  that  the  recorder  shall  have  and  exercise 
within  said  city,  among  other  powers,  the  powers  given  to 
a  county  judge  by  sections  two  hundred  and  f<»ty-seven  to 
two  hundred  and  fi%Hseven  inclusive  of  the  Code  of  Pro- 
cedure. These  sections  provide  for  proceedings  supplemen- 
tary to  the  execution,  and  are  substantially  the  same  as 
sections  two  hundred  and  ninety-two  to  three  hundred  and 
two  of  the  amended  Code  now  in  force.  The  power  of  the 
recorder  was  therefore  ample  so  far  as  the  legislature  could 
confer  it,  and  the  only  question  for  consideration  is,  whether 
the  statute  of  1849,  in  the  particular  referred  to,  was  a  vio- 
lation of  the  constitution  of  this  state.  The  counsel  for  the 
defendants  maintains  that  the  remedy  established  by  the 
Code,  under  the  name  of  ^^  Proceedings  supplementary  to  the 
execution,"  is  a  branch  of  the  jurisdiction  of  a  court  of 
equity,  and  that  the  constitution  {Art.  6,  ^  3)  having  estab- 
lished a  Supreme  Court  with  general  jurisdiction  in  law  and 
equity,  and  having  abolished  the  former  court  of  chancery 
as  well  as  the  former  Supreme  Court,  all  judicial  business 
cognizable  in  courts  of  equity  must  be  transacted  in  the 
Supreme  Court  organised  under  the  constitution,  except  so 
far  as  the  constitution  itself  has  otherwise  provided ;  and 
that  the  only  authority  for  conferring  equitable  judicial 
powers  upon  any  other  tribunal,  is  found  in  section  fourteen 
of  the  same  article,  in  which  it  is  declared  that  the  legislar 
ture  may  confer  equity  jurisdiction  in  special  cases  upon  the 
county  judge.  These  provisions  of  the  constitution,  it  is 
argued,  are  in  their  nature  exclusive,  and  by  inevitable 
implication  forbid  the  legislature  from  committing  the  jurius- 


ALBANY,  JIJNB,  1868.  829 

Hayner  v.  Jamefl. 

diction  exercised  by  the  recorder  in  this  case  to  any  court  or 
magistrate  other  than  the  Supreme  Court  and  the  county 
judge. 

The  first  inquiry  which  presents  itself  is  whether  the  pro- 
ceeding established  by  the  sections  of  the  code  which  hare 
been  referred  to,  is  a  branch  of  the  jurisdiction  of  the  Court 
of  Chancery.  It  is  no  doubt  true  that  a  process  similar  in 
some  of  its  results  but  far  more  extensive  and  remedial  in 
its  results,  was,  at  the  time  of  the  formation  of  the  consti- 
tution, conducted  in  the  Court  of  Chancery  under  the  name 
of  proceedings  by  creditor's  bill.  That  process  was  com- 
menced by  a  bill  of  complaint  and  was  followed  by  iiegular 
pleadings'according  to  the  forms  in  use  in  that  court,  and  resul- 
ted in  a  decree  by  which  the  rights  not  only  of  the  judgment 
debtors,  but  of  all  other  persons  who  were  made  defendants, 
as  trustees  of  the  debtor  or  fraudulent  alienees  of  his  prop- 
erty, were  conclusively  determined;  and  final  process 
according  to  the  course  of  proceedings  in  that  court  might 
issue  upon  its  decree.  It  was  in  short  a  regular  suit  in 
equity,  founded  in  part  upon  principles  inherent  in  that 
court  but  also  regulated  by  statute.  {Hodden  v.  Spader ^  20 
John.y  554.)  Full  power  is  given  to  the  legislature,  by  the 
constitution  to  alter  and  regulate  the  jurisdiction  and  pro- 
ceedings in  law  and  equity ;  (art.  6,  ^  5 ; )  and  this  power 
has  been  unsparingly  exercised,  independently  of  the  par- 
ticular enactments  under  consideration.  I  think  it  will 
appear  from  an  examination  of  the  provisions  of  the  Code 
regulating  the  proceedings  supplementary  to  the  execution, 
that  the  magistrate  in  these  cases  is  not  clothed  with  equita- 
ble jurisdiction.  The  general  object  of  the  proceeding  is 
to  enable  the  creditor  to  enforce  the  execution  of  a  judg- 
ment already  obtained.  Before  a  step  can  be  taken,  a 
competent  court  must  have  adjudged  against  the  debtor  the 
amount  of  debt  or  damages  claimed.  The  magistrate  before 
whom  the  proceedings  are  had  can  give  no  judgment  or 
make  any  order  afiecting  in  the  slightest  degree  the  rights 

Smtth.— VoL.ni.  42 
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of  any  person  claiming  to  hold  property  under  title  derived 
fix>m  the  debtor.  The  remedy  affi>rded  to  the  creditor  is  the 
compelling  of  the  debtor  under  pain  of  imprisonment  to 
hand  over  for  the  use  of  the  creditor,  to  be  sold  and  applied 
on  the  judgment,  such  property  as  he  may  own,  and  to  create 
a  trustee  for  the  creditors  in  whose  name  the  trustees  of  the 
debtor,  or  persons  owing  him  or  haying  his  property  in  their 
hands,  may  be  prosecuted  for  the  benefit  of  the  creditors. 
As  auxiliary  to  these  objects  the  officer  is  empowered  to 
institute  an  inquiry  in  order  to  ascertain,  in  a  summary  way, 
what  property  the  debtor  possesses,  subject  to  the  remedy, 
and  to  forbid  the  transfer  of  it  pending  the  proceeding.  This 
differs  materially  from  the  remedy  afforded  in  chancery  by 
creditor's  bill.  That  remedy  was  based  upon  the  jurisdiction 
which  courts  of  equity  possessed  to  determine  conflic- 
ting claims  in  cases  of  trust  and  fraud.  When  the  question 
as  to  creditors*  bills  first  came  before  the  Court  of  Errors, 
they  were  sustained  as  falling  under  the  ordinary  heads 
of  equity  jurisdiction.  Judge  Woodwobth  stated  the  ques- 
tion to  be  <<  whether  a  debtor  who  has  placed  his  funds  in 
the  hands  of  a  trustee  where  they  cannot  be  reached  by  an 
execution  at  law,  can  put  his  creditor  at  defiance  and  enjoy 
the  benefit  of  thos^  ftuids  which  ought  to  be  appropriated 
to  the  payment  of  his  debts."  ( Hodden  v.  Spader^  stg^a^ 
564.)  In  the  summary  proceeding  under  consideration  all 
litigation  between  the  creditor  and  a  third  person  is  prohib- 
ited. It  is  only  in  cases  of  property  held  confessedly  and 
nakedly  for  the  use  of  the  debtor,  that  the  process  can  operate 
at  all  upon  a  third  person.  The  officer  can  try  no  question 
of  trust  or  of  fraud.  If  the  grounds  for  such  a  litigation  are 
presented  they  are  referred  to  the  appropriate  court  and  to 
the  appropriate  actiout  to  be  prosecuted  by  the  receiver.  I 
am  of  opinion  therefore  that  the  proceeding  does  not  bring 
into  exercise  the  peculiar  jurisdiction  of  a  court  of 
equity,  and  that  the  statute  is  not  obnoxious  to  the  objec- 
tion tiiat  it  creates  a  tribunal  other  than  that  provided  by 
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the  ooDstitutioB  to  hear  and  detennine  caaes  of  equitable 
cognizance. 

The  remedy  in  this  respect  afforded  by  the  Code  is  simi- 
lar in  its  scope  to  that  furnished  by  the  act  "to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors.*' 
{Lam  of  1831,  ch.  300.)  By  that  act  and  the  statutes 
amending  it,  if  a  judgment  debtor  fraudulently  concealed  his 
property  or  refused  to  apply  his  choses  in  action  to  the  pay- 
ment of  a  judgment,  he  might  be  proceeded  against  before 
a  magistrate ;  and  if  the  complaint  was  sustained,  he  was 
imprisoned  until  he  would  transfer  the  property  to  an 
asffignee  for  the  benefit  of  the  creditor.  ( HaU  v.  KsUogg^  2 
Kem.f  326.)  This  statute  was  in  full  operation  at  the  time 
of  the  adoption  of  the  constitution.  I  can  see  nothing  in 
that  instrument  hostile  to  its  continued  existence,  or  to  the 
institution  of  any  similar  remedy  which  the  legislature  might 
see  fit  to  establkh. 

There  is  another  view  which  may  be  taken  of  &is  case. 
The  act  of  1849,  respecting  the  recorder  of  Troy,  also  con- 
fers upon  that  officer  *<  the  powers  of  a  judge  of  the  Supreme 
Ciourt  at  chambers."  The  proceedings  supplementary  to 
the  execution  may  be  conducted  by  a  judge  of  the  Supreme 
Court,  when  the  judgment  was  in  that  court.  In  such 
cases  the  things  to  be  done  by  the  judge  may  be  properly 
considered  as  belonging  to  that  class  of  business  which  is 
transacted  by  a  judge  at  chambers.  A  case  was  reieareA  to 
on  the  argument  holding  that  in  this  aspect  of  it  the  statute 
in  question  could  not  be  reconciled  with  the  constitution. 
( Griffin  V.  Griffith,  6  Haw.  Pr.  JR.,  428.)  The  argument  by 
which  that  proposition  is  sustained  is,  in  some  espects,  similar 
to  that  which  I  have  been  examining.  The  legislature,  it  is 
said,  having  provided  for  a  Supreme  Court  having  general 
jurisdiction  in  law  and  equity,  and  having,  by  a  special  pro- 
vision, authorized  the  legislature  to  charge  the  county  judge 
with  such  duties  as  may  be  required  of  him  by  law,  and 
having  also  provided,  in  certain  cases,  for  the  election  of  local 
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officers  to  exercise  such  powers,  in  special  cases,  as  may  be 
provided  by  law,  and  having,  moreover,  expressly  abrogated 
the  office  of  Supreme  Court  commissioner,  there  results  an 
implication,  as  strong  as  an  express  provision,  that  the  mass 
of  business  relating  to  suits  in  the  Supreme  Court  heretofore 
transacted  out  of  court  by  the  judge,  and  by  Supreme  Court 
commissioners,  must  hereafter  be  performed  by  the  judges 
themselves,  except  so  far  as  it  may  be  devolved  upon  county 
judges  and  the  local  officers  refeired  to,  and  that  it  cannot 
now  be  committed  to  any  other  class  of  existing  officers. 
(  CansCy  art.  6,  §§  3,  14 ;  art.  14,  §§  8,  12.)  If  this  was  the 
design  of  the  convention,  it  has  not,  in  my  opinion,  been 
expressed  with  sufficient  distinctness  to  form  the  ground  of 
a  legal, judgment.  There  may  have  been  other  reasons 
than  those  suggested  for  abolishing  the  office  of  Supreme 
Court  commissioner.  Those  officers  had  become  very  nume- 
rous, their  appointment  in  different  localities  having  been 
provided  for  by  a  great  number  of  special  statutes.  (1  ^ 
S.f  96,  Sded.)  There  may  have  been  reasons  for  putting 
an  end  to  this  class  of  officers  quite  distinct  from  the  motive 
which  would  prohibit  the  legislature  from  committing  to 
existing  functionaries  the  performance  of  tiie  duties  v^ith 
which  they  had  been  charged.  The  duties  themselves  were 
not  abolished,  and  could  not  be  without  changing  the  prac- 
tice of  the  court.  The  circumstance  that  a  provision  was 
made  for  giving  additional  powers  to  the  county  judges  in 
the  discretion  of  the  legislature  does  not  much  advance  the 
argument.  The  office  of  county  judge  was  provided  for  by 
the  constitution,  and  it  was  natural  its  duties  should  have 
been  marked  out  as  far  as  was  practicable,  and  that  the 
power  of  the  legislature  to  add  to  its  functions  should  have 
been  mentioned ;  and  so  with  the  local  officers.  I  see  nothing 
inconsistent  in  these  provisions  with  the  power  of  the  legis- 
lature to  provide  for  the  transaction  of  the  chamber  business 
of  the  Supreme  Court  by  conmiitting  it  to  existing  judicial 
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ofBcen  in  the  manner  which  has  been  done  by  the  act  under 
consideration. 

It  has  been  decided  in  this  court  that  a  receiver  under 
these  proceedings  may  sustain  an  action  to  impeach  a  con- 
veyance, made  by  a  debtor,  for  fraud  against  creditors ;  and 
the  same  case  holds  that  the  real  estate  of  the  debtor,  as  well 
as  the  personal  property,  is  subject  to  this  remedy.  {Porter 
V.  WiUiam,  6  Sdd.,  142 ;  ChauUmque  Banky.  White,  2  Sdd.^ 
336.) 

The  judgment  of  the  Supreme  Court  must  be  reversed ; 
but,  according  to  a  stipulation  in  the  case,  the  defendant  is 
to  have  leave  to  amend  by  putting  in  a  new  demurrer  or 
answer,  on  payment  of  costs,  and  compliance  with  such 
other  terms  as  may  be  imposed  by  the  Supreme  Court. 

BoosEVELT,  J.  The  question  raised  in  this  case  turns 
upon  the  validity  of  the  act  of  the  legislature  giving  to  the 
recorder  of  Troy  the  power  of  conducting  proceedings  sup- 
plementary to  judgment  of  the  Supreme  Court. 

By  the  eighth  section  of  the  fourteenth  article  of  the 
constitution  "  the  offices  of  Supreme  Court  commissioner, 
master  in  Chancery,  &c.  (except  as  therein  otherwise  pro- 
vided ),iure  abolished." 

The  direct  efiect  of  this  provision — and  probably  its  lead- 
ing if  not  its  only  object — was  to  dismiss  a  host  of  existing 
incumbents  and  make  room  for  other  aspirants.  While 
abolishing  the  existing  office,  and  with  it,  of  course,  the 
existing  officer,  it  carefully  abstained  from  any  prohibition 
against  its  immediate  resuscitation  under  another,  if  not  a 
similar,  name.  It  not  only  abstained  from  prohibiting  such 
an  act,  but,  in  another  section  (art.  6,  ^  5),  the  convention 
declared  expressly  that  <*the  legislature  should  have  tbe 
same  powers  (generally,  without  specifying  any  particular 
court  or  officer )  to  alter  and  regulate  the  jurisdiction  and 
proceedings  in  law  and  equity  as  they  had  theretofore  pos- 
sessed."    What,  then,  is  there  to  prevent  the  legislature 
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from  **  altering  the  juriadiction  "  of  the  recorder  of  Troy  so 
as  to  include  in  his  powers  authority  to  conduct  *'  supple- 
mentary proceedings?"  He  need  not,  for  that  purpose,  be 
made  even  a  commissioner.  Supplementary  proceeding,  so 
called,  were  no  part  of  the  functions  of  a  commissioner  at 
the  date  of  the  constitution.  They  did  not  then  exist,  but 
were  the  subsequent  ofispring  of  the  new  Code.  To  confide 
the  conduct  of  them,  therefore,  to  the  recorder  was  not  in 
effect  to  revive  and  to  confer  upon  him  to  some  extent  the 
**  abolished  *'  office  of  Supreme  Court  commissioner. 

But  even  if  it  w«re  so,  the  objection  would  have  little 
force ;  it  certainly  would  not  be  insuperable.  The  objec- 
tion assumes  that  the  aim  of  the  constitution  was  to  get  rid 
of  the  existing  office  as  well  as  of  the  existing  incumbents. 
And  is  not  the  office,  in  the  sense  of  the  objection,  effectually 
got  rid  of  by  transferring  its  functions  (not  abolishing  them) 
to  another  officer,  the  continuance  of  whose  office  was  both 
recognized  and  provided  for?  In  that  view  I  see  nothing, 
either  in  the  letter  or  in  the  spirit  of  the  constitution,  ta 
prevent  the  legislature  from  confiding  the  conduct  of  the 
newly  instituted  proceedings  even  to  the  sheriff.  Indeed,  if 
the  incumbent  of  that  office  were  always,  or  usually,  what 
he  ought  to  be,  there  would  seem  to  be  a  peculiar  fitness  in 
such  a  legislative  regulation  of  the  sheriff's  jurisdiction.  It 
wouldi  be  an  appropriate  accompaniment  to  his  power  and 
duty  o£  giving  effect  to  the  process  of  the  court  and  com- 
pelling the  debtor  to  disclose  and  apply  all  his  property  to 
satisfy  the  judgment  against  him. 

TMs  interpretation,  it  is  said,  involvea  the  constitution  in 
inconsistency.  And  was  not  the  constitution^  the  work  of 
inconsistent  minds?  Hestriction  and  latitudinarianism  were 
its  conflicting  parents.  It  was  the  ofl^ring-not  of  love  but 
of  hostility.  Hence  we  find  that  while  abolishing  the  office 
of  chancellor  it  has  created  thirty-two  chancellors  with  the 
same  powers  under  another  name ;  that  while  abolishing 
the  office  of  master  in  Chancery  it  has  silently  permitted 
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the  oreation  of  an  indefinite  number  of  rderees,  who  are 
masters  both  in  Chancery  and  at  law ;  and  that  whfle  deny- 
ing to  the  new  judges  *<  any  power  of  appointment  to  public 
office/'  even  to  the  office  of  clerk  or  crier  to  their  own  courts, 
it  has  quietly,  in  the  matter  of  references,  allowed  them  an 
indefinite  extent  of  appointing  patronage.  It  is  the  duty  of 
the  court,  say  the  counsel,  to  put  upon  the  constitution  that 
construction  which  **  harmonizes  and  gives  effect  to  all  its 
parts/'  The  general  rule  lb  as  stated ;  its  practical  applica- 
tion in  the  present  instance  is  impossible.  To  give  effect  to 
all  the  parts  of  the  constitution  results  necessarily  in  discord. 
Some  parts — certainly  their  authors^-had  totally  opposite 
views  firom  others ;  and  by  adopting  both  it  has  become 
impracticable  fully  to  carry  out  either.  No  court  can  recon- 
cile that  which  in  its  nature  and  intent  is  irreconcilable. 

Again,  it  is  urged  that  <*the  abolition  clause  would  be 
utterly  useless  if  the  legislature  could  immediately  restore 
their  ( the  commissioners' )  functions  by  indireaion.**  I  have 
already  shown  that  this  point,  in  one  of  its  aspects,  is  not 
well  taken.  Enlarging  the  powers  of  a  retained  office  leaves 
the  reduction  of  the  number  of  officers  to  have  its  full  openiF 
tion ;  and  if  **one  object  of  the  constitution  was  to  limit  the 
number  of  outside  local  officers  having  power  to  delay  pro- 
ceedings in  the  courts,"  that  object  clearly  is  not  defeated 
by  a  continuance  of  functions  admitted  to  be  indispensable, 
and  a  transfer  of  them  to  an  officer  whose  office  is  not  abol- 
lished.  Nor  is  the  point  referred  to  well  taken  in  its  other 
aspect.  This  court,  whatever  may  be  my  own  views,  has 
in  effect  decided  that  the  motives  of  the  legislature  are  not 
to  be  inquired  into,  and  that  evasion  is  not  to  be  presumed. 
I  do  not,  however,  mean  to  say  that  giving  to  the  recorder 
of  Troy  the  powers  of  a  Supreme  Court  judge  at  chambers 
was  an  evasion  of  the  constitution  either  in  fact  or  in  intent. 
The  act  was  in  every  respect  the  same  as  giving  the  like 
powess  to  the  judges  of  another  local  court  in  the  city  of 
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New-York.    The  validity  of  that  proceeding  was  established 
in  the  case  of  Renard  v.  Hargous  ( 3  Kem.f  259.) 

The  judgment,  therefore,  of  the  Supreme  Court  sustaining 
the  demurrer  of  the  defendants  should  be  reversed, 

Habbis,  J.  (Dissenting.)  Proceedings  supplementary  to 
execution  are  to  be  regarded  as  proceedings  in  the  action  in 
which  the  judgment,  upon  which  the  proceedings  are  founded, 
was  recovered.  An  order  appoiMi^g  a  receiver  upon  such 
prbceedings  is  an  order  in  an  action.  The  three  hundred 
and  forty-ninth  section  of  the  Code  accordingly  provides  that 
an  appeal  may  be  taken  from  an  order  made  at  a  special 
term,  or  by  a  single  judge  of  the  same  court,  or  a  county  or 
special  county  judge,  in  any  stage  of  the  action,  including 
proceedings  supplementary  to  execution.  The  order  appoint- 
ing the  plamtiff  receiver,  if  made  by  a  judge  of  the  Supreme 
Court  or  a  county  judge,  would  undoubtedly  have  been 
i^pealable. 

Had  the  legislature  seen  fit  to  authorize  the  recorder  or 
mayor  of  Troy,  or  the  sheriff  or  a  justice  of  the  peace,  to 
entertain  a  complaint  against  a  judgment  debtor,  after  the 
return  of  an  execution  unsatisfied,  and  to  institute  summary 
proceedings  against  him,  I  should  not  feel  inclined  to  deny 
the  validity  of  such  a  law.  Like  summary  proceedings  to 
recover  the  possession  of  demised  premises,  or  the  proceed- 
ings under  the  act  to  abolish  imprisonment  for  debt,  it  might 
be  regarded  as  a  special  statutory  proceeding,  entirely  withio 
the  control  of  the  legislature. 

But  the  case  now  under  consideration  presents  an  entirely 
different  question.  The  recorder  of  Troy,  assuming  to  be 
authorized  by  an  act  of  the  legislature,  has  made  an  order 
in  an  action  pending  in  the  Supreme  Court.  It  is  claimed 
that  the  legislature  has  made  him,  pro  hoc  vice^  a  judge  of 
the  Supreme  Court,  and  clothed  him  with  authority  to  act 
as  such  judge  in  all  proceedings  out  of  court.  Indeed,  the 
act  itself  declares  that  it  was  the  purpose  of  the  legislature 
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to  invest  this  officer  with  all  the  powers  which  had  pertained 
to  the  office  of  Supreme  Court  commissioner.  This,  as  I 
understand  the  constitution,  cannot  now  be  done. 

The  office  of  Chancellor,  Vice-Chancellor,  Circuit  Judge, 
Master  in  Chancery,  Examiner  in  Chancery  and  Supreme 
Court  Commissioner  was  abolished  from  and  after  the  first 
Monday  of  July,  1847.  The  duties  which  had  been  dis- 
charged by  the  incumbents  of  those  offices  were  devolved 
upon  other  officers,  for  ^ose  election  provision  was  made« 
It  was  obviously  intended  by  the  framers  of  the  constitution, 
not  only  that  these  offices,  as  they  then  existed,  should  be 
abolished,  but  that  they  should  not  be  re-created.  No  one 
would  pretend  that  it  is  in  the  power  of  the  legislature  now 
to  restore  the  Court  of  Chancery  as  it  once  existed,  or  to 
create  the  office  of  Chancellor ;  and  yet  this  office  is  not 
more  completely  annulled  than  the  office  of  Supreme  Court 
commissioner.  A  reference  to  the  proceedings  of  the  con* 
vention  will  show  that  every  proposition  involving  a  con* 
tinuance  of  that  office,  in  any  form,  was  rejected.  A  section 
was  proposed  by  a  distinguished  member  of  the  convention 
distinctly  authorizing  the  legislature  to  provide  for  the  elec* 
tion  of  commissioners  in  each  county,  to  perform,  among 
other  things,  the  duties  of  a  justice  of  the  Supreme  Court, 
but  it  did  not  prevail.    ( Debates  of  Conv.j  Argus  Ed.^  633.) 

The  multitude  of  offices  which  had  been  brought  into 
existence  by  the  legislature  in  all  the  departments  of  the 
state  government,  was  an  evil  prominently  before  the  minds 
of  the  convention.  To  abolish  these  offices  and  prevent 
their  creation  in  future,  was  among  the  reforms  which  the 
members  of  that  body  seem  to  have  kept  steadily  in  view. 
In  respect  to  the  judicial  department,  with  the  exception  of 
the  local  courts,  which,  with  their  officers,  were  by  the 
twelfth  section  of  the  last  article  of  thb  constitution  retained 
during  the  pleasure  of  the  legislature,  the  entire  judicial 
force  of  the  state  is  prescribed  and  limited  by  the  sixth 
article. 

Suite.— Vol.  in.  43 
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Nor  \b  the  act  in  question  any  the  less  objectionable  because 
it  confers  authority  to  make  an  order,  in  an  action  pending 
in  the  Supreme  Court,  upon  an  existing  officer  of  another 
court.  The  judges  of  each  of  the  courts  organized  under 
the  provisions  of  the  constitution,  are  confined  in  the  exer- 
cise of  their  powers  to  their  respective  courts.  The  judges 
of  the  Court  of  Appeals  can  not  sit  in  the  Supreme  Court, 
nor  can  a  judge  of  the  Supreme  Cqart  hold  a  county  court; 
nor  could  the  power  to  do  so  be  conferred  upon  them  by  the 
legislature.  It  is  specially  provided  in  the  constitution  that 
county  judges  may  perform  such  duties  as  may  be  required 
by  law.  This  provision  has  been  uniformly  understood  as 
conferring  upon  the  legislature  the  power  to  authorize  this 
particular  class  of  officers  to  perform  the  duties  of  a  judge 
of  the  Supreme  Court  at  chambers.  I  am  willing  to  assume 
that  it  was  so  intended.  But  there  is  nothing  in  the  consti- 
tution from  which,  by  any  possible  implication,  any  similar 
power  can  be  inferred,  in  respect  to  any  other  judicial  func- 
tionary. The  legislature  may  alter,  regulate  and  declare 
the  jurisdiction  of  the  court;  but  having  done  this,  the 
prescribed  jurisdiction  can  only  be  exercised  by  the  officers 
provided  by  the  constitution.  {Oriffin  v.  Griffith^  6  How.  Pr. 
JR.,  428 ;  Cushfnan  v.  Johnson^  13  Hbw.j  495.) 

It  was  claimed  by  the  plaintiff's  counsel,  upon  the  argu- 
ment, that  the  question  involved  in  this  case  had  been 
adjudicated  in  Renard  v.  HargouL  (3  Kem.^  259).  But  I 
do  not  so  understand  the  effect  of,  that  decision.  In  that 
case,  an  attachment  against  non-resident  debtors  had  been 
issued  by  one  of  the  judges  of  the  Superior  Court  of  New- 
York.  That  the  legislature  might  confer  upon  those  judges 
as  well  as  anybody  else,  the  power  to  grant  such  ac^  attach- 
ment, was  not  and  could  not  well  be  doubted.  The  only 
question  in  controversy  was,  whether  such  power  had  in 
fact  been  conferred.  I  see  no  reason  to  doubt  the  soundness 
of  the  decision,  but  I  cannot  see  that  the  question  decided 
is  even  kindred  to  that  now  under  consideration.    In  that 
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case,  the  court  was  called  upon  to  detennine  whether  the 
le^slature  had  exercised  an  acknowledged  power.  In  this 
case,  the  question  is  whether  the  legislature  possessed  the 
power  it  has  assumed  to  exerciro.  To  confer  upon  a  judge 
jurisdiction  in  a  special  statutory  proceeding,  like  that  of 
an  attachment  against  non-resident  debtors,  and  to  authorize 
him  to  adjudicate  upon  questions  arising  in  an  action  pend- 
ing in  a  court  of  which  h#  is  not  a  judge,  are  totally  different 
things.    There  is  no  analogy  between  them. 

We  have  already  seen  that  the  order  in  question  was  an 
order  in  the  action.  It  was  an  order  made  upon  summary 
application,  after  judgment.  It  affected  substantial  rights. 
If  made  by  a  judge  of  the  court  in  which  the  action  was 
pending,  or  by  a  county  judge,  it  would  have  been  appeal- 
able. For  the  purpose  of  such  an  appeal,  provision  is  made 
in  the  three  hundred  and  fiftieth  section  of  the  Code,  for 
having  the  order  entered  with  the  clerk  as  an  order  of  the 
court.  But  in  respect  to  the  same  order  made  by  the 
recorder  of  Troy,  under  the  act  of  1849,  it  is,  to  say  the 
least,  extremely  doubtful  whether  any  appeal  at  all  would 
lie.  Certainly,  no  provision  is  made  for  such  an  appeal.  It 
would,  indeed,  be  an  anomalous  thing. 

I  am  of  opinion  that,  while  it  may  be  competent  for  the 
legislature  to  confer  upon  the  recorder  of  Troy,  or  any  other 
judicial  officer,  authority  to  perform  acts  which  formerly 
pertained  to  the  office  of  Supreme  Court  commissioner,  it  is 
not  competent  to  authorize  that  officer,  or  any  other  except 
a  county  judge,  to  perform  any  judicial  functions  in  an  action 
pending  in  the  Supreme  Court.  To  this  extent,  therefore, 
the  legislature  has  transcended  its  power.  To  this  extent 
the  act  is  unconstitutional. 

The  judgment  of  the  Supreme  Court,  should  be  affirmed. 

Johnson,  Ch.  J.,  concurred  in  this  opinion,  and  Seldbn, 
J.,  in  its  result.  Pratt  and  Stbong,  Js.,  were  for  reversal, 
the  former  upon  the  grounds  stated  by  Cohstogk,  J.,  as 
well  as  those  of  Denio,  J. 

Judgment  revered. 
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Db  Witt  v.  Bablt  and  Schoonicakisb. 

Upon  an  iarae  Iq  ngard  to  (be  mental  imbeciUty  of  a  grantor  (he  opinlooe  ci 
oninrafeBBloDal  witneBses,  founded  upon  perBonal  obaenration  of  his  appear- 
ItDce  and  conduct,  may  be  given  in  evidence.  The  opinions  received,  how- 
ever, mnat  be  confined  to  lhc(B  alone,  and  mnat  not  embrace  any  matter  of 
law.  • 

8ach  cases  belong  to  that  class  of  exceptions  to  the  general  nde,  bi  which 
opinions  are  received  «  nM$9t%taie,  for  the  reason  that  the  minato  appear- 
ances upon  which  they  depend  cannot  be  so  perfectly  described  as  to  enable 
a  Jury  to  draw  a  Just  conclusion  from  them.  Questions  of  identity,  of  hand- 
writing, of  intoxication,  mental  imbecility  from  old  age,  and  some  qaesUooa 
of  valoe  belong,  with  others,  to  (his  class. 

In  such  cases  the  witaess  mnst  state  as  fkr  as  he  is  able  the  fkcts  and  reasons 
upon  which  his  conclnsion  is  founded  that  the  Jury  may  have  all  practicable 
means  for  estimating  the  accuracy  of  his  opinion. 

The  former  dedsion  hi  (his  case  (6  Seid.,  871)  is  to  be  taken  only  as  deteiw 
mining  that  the  opinions  of  unprofessional  witnesses  cannot  be  called  out 
by  questions  in  such  a  form  as  to  involve  in  the  answer  matter  of  law  as 
well  as  matter  of  Jkct ;  s.  ^.,  whether  the  imbecility  was  such  as  to  render  the 
party  legally  hicapable  of  executing  deeds. 

Appeal  from  the  Supreme  Court.  The  action  was  to 
recover  land.  Both  parties  claimed  under  H^iry  De  Witt, 
who  was  bom  in  January  1761,  made  and  published  his  last 
will  and  testament  May  2,  1837,  which  devised  the  premises 
in  question  to  the  plaintiff:  executed  a  deed  of  the  premises 
June  18, 1849  to  John  Henry  De  Witt  from  whom  the  defen- 
dants derived  title,  and  died  May  7,  1860.  The  question 
litigated  on  the  trial  at  the  Ulster  Circuit  in  April  1854, 
before  Mr.  Justice  Harris  and  a  jury,  was  the  mental  capa- 
city of  Henry  De  Witt  at  the  time  of  executing  the  deed. 
He  was  then  eighty-eight  years  old.  The  plaintiff  gave  evi- 
dence tending  to  prove  that  Mr.  De  Witt's  faculties  were 
gradually  fiedling  until  1846  when  he  became  so  enfeebled 
physically  and  mentally  that  he  gave  up  all  business,  and 
the  management  of  his  estate  and  aflhirs  was  in  the  hands 
of  John  Henry  De  Witt,  his  youngest  son,  who  kept  his 
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&ther  and  mother  in  his  family  upon  the  homestead  fann. 
The  following  evidence  was  admitted  under  successive  excep* 
tions  by  the  defendants  to  it  as  being  merely  the  opinion  of 
witnesses.  One  Snyder  testified  that  he  had  known  Mr.  De 
Witt  intimately  for  many  years.  The  witness  left  the  vicinity 
for  some  three  years  and  when  he  returned  and  called  on  Mr. 
De  Witt  in  July  1849,  as  he  testified,  '<  I  observed  a  change 
in  him ;  he  did  not  know  me ;  I  made  myself  known  to 
him ;  he  either  told  me  he  did  not  know  me  or  asked  his 
wife  who  I  was."  To  the  question,  how  was  his  conversar 
tion  at  this  time?  the  witness  answered :  ^'Itwasdisconnect* 
ed ;  he  would  talk  about  his  horses  and  fall  off  on  another 
discourse  entirely  disconnected ;  it  was  undoubtedly  owing 
to  this,  that  I  could  not  get  the  information  I  desired." 
•  •  •  •  "  He  appeared  to  have  entirely  lost  all  recollection :" 
Another  witness,  Isaac  Smith,  to  a  question  whether  he  dis- 
covered any  change  in  Mr.  De  Witt  before  a  certain  previous 
date  when  he  gave  up  the  personal  management  of  his  farm 
answered  **  I  did ;  it  appears  the  old  man  was  getting  a 
little  childish ;  I  thought  so ;  I  was  there  every  day ;  it 
appeared  in  his  conversation ;  the  way  I  found  it  out  was 
this,  that  he  would  repeat  one  thing  a  dozen  times  in  half  a 
day,  in  his  business  on  the  farm ;  the  old  man  was  a  little 
light-headed  some  way,  I  took  it."  Evidence  was  also 
given,  under  exception  by  the  defendants,  that  Mrs.  De  Witt 
had  said  to  different  witnesses  on  different  occasions,  in  the 
presence  and  hearing  of  her  husband,  that  '*  he  was  incapable 
of  doing  business ;  there  was  no  use  in  asking  him  as  he  was 
entirely  childish."  The  jury  found  a  verdict  for  the  plaintiff; 
the  judgment  entered  thereon  was  on  appeal  affirmed  by  the 
Supreme  Court  at  general  term  in  the  third  district  and  the 
defendants  appealed  to  this  court. 

T.  R.  Wettbrookc  for  appellants, 

Ik-cMMi  Cooke  for  respondent. 
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Selden,  J.  This  case  involves  an  inquiry  into  the  nature 
and  extent  of  the  exceptions  to  the  general  rule,  that  the 
testimony  of  witnesses  must  be  confined  to  facts,  and  that 
their  opinions  are  in  all  cases  to  be  excluded.  The  elemen- 
tary works  are  not  very  clear  upon  this  subject.  They 
uniformly  state  that,  upon  all  questions  of  science  and  skill, 
persons  specially  instructed  in  the  particular  art  or  science 
to  which  the  question  relates,  may  give  their  opinions :  but 
this  is  the  only  distinct  class  of  exceptions  which  they  admit. 
Questions  of  identity,  of  hand-writing,  &c.,  are  treated  by 
Mr.  Phillips,  Mr.  Starkie  and  Professor  Greenleaf,  as  mere 
isolated  exceptions,  and  are  not  referred  to  any  general  rule 
or  principle.  If,  however,  we  look  into  the  modern  deci- 
Vv<^^  sions,  we  yriHt  find  another  class  of  cases  equally  well 

defined,  and  not  less  numerous  than  those  involving  ques- 
iions  of  science,  in  which  opinions  are  received  ex  necesnuxki 
as  the  only  means  of  arriving  at  a  just  conclusion.  The 
ground  upon  which  opinions  are  admitted  in  these  cases  is, 
that  from  the  nature  of  the  subject  to  be  investigated,  it 
cannot  be  so  described  in  language,  as  to  enable  persons  not 
eye  witnesses,  to  form  an  accurate  judgment  in  regard  to  it. 
The  principle  is  very  clearly  stated  by  Johnson  J.,  in  the 
case  of  Clark  v.  Baird  ( 5  Sdd.^  183 ),  and  some  striking 
illustrations  are  there  given.  The  omission  by  the  elemen- 
tary writers,  to  classify  this  kind  of  cases,  and  to  refer  them 
to  the  general  principle  upon  which  they  rest,  has  led  to  much 
judicial  embarrassment,  and  in  one  of  our  sister  states,  lo 
some  anomalous  decisions.  Opinions  have  been  almost 
universally  received  upon  questions  of  value.  A  moment's 
reflection  is  sufiicient  to  show  that,  in  some  cases,  to  form  a 
correct  judgment  as  to  value  would  require  a  knowledge  of 
some  branch  of  science,  or  of  some  particular  art  or  trade ; 
while  in  others  no  such  knowledge  would  be  necessary. 
For  instance  the  value  of  precious  stones,  could  only  be 
accurately  judged  of  by  a  lapidary ;  of  drugs  and  medicines 
by  a  druggist  Ac. ;  while  to  assess  the  value  of  a  horse,  a 
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coWy  or  an  article  of  household  fomitare,  would  require  no 
such  peculiar  knowledge. 

The  Supreme  C!ourt  of  New  Hampshire,  therefore,  in  this 
latter  class  of  cases,  seeing  and  rightly  judging  that  tney  did 
not  come  within  the  only  class  of  exceptions  recognized  by 
the  books  upon  evidence,  refused  to  receive  the  opinions  of 
witnesses.  That  this  was  the  precise  difiSculty  which  led 
to  the  decisions  referred  to  is  plainly  shown  by  the  cases 
themselves.  In  Peterborough  v.  Jaffrey  {6  N.  jBT.,  462), 
where  the  question  was  as  to  the  value  of  lands,  the  court 
say :  **  There  could  be  no  circumstance  which  could  fix  the 
marketable  value  of  the  land,  which  was  a  matter  of  peculiar 
skill  and  knowledge  of  the  witness."  Again,  in  Beard  v.  Kirk 
(UN.  JEf.,  397),  which  was  trover  for  a  sled,  the  deposition 
of  a  witness,  who  testified  that  he  had  been  seven  years 
engaged  in  teaming  and  had  bought  and  sold  many  sleds ; 
that  he  had  seen  the  sled  in  question  and  should  think  it 
worth  firom  $16  to  $20,  was  rejected.  Parker,  Ch.  J., 
speaking  of  the  witness,  says:  <*He  was  not  a  manufactures 
of  sleds,  if  that  might  be  supposed  to  indicate  skill,  nor  was 
he  otherwise  possessed  of  any  particular  science  or  skill 
respecting  their  construction  or  use."  The  court  in  each  of 
these  cases  tested  the  admissibility  of  the  evidence  by  a  rule 
having  no  application  to  the  case,  viz.,  that  as  to  experts. 
Had  their  attention  been  directed  by  the  works  upon  evi- 
dence to  that  other  class  of  exceptions  to  the  general  rule  to 
which  I  have  referred,  they  could  hardly  have  failed  to  see 
that  no  description  of  a  sled  could  enable  a  jury  to  judge  as 
accurately  of  its  value  as  one  who  had  an  opportunity  of 
examining  it.  Two  sleds  may  be  made  of  the  same  mate- 
rials and  the  same  dimensions,  and  the  value  of  one  be  three 
times  that  of  the  other ;  as  two  horses  may  have  legs  of  the 
same  length,  heads  of  the  same  size  and  hair  of  the  same 
color,  and  yet  be  widely  difierent  in  value. 

The  class  of  cases  referred  to  is  very  extensive.  '  It  em- 
braces questions  of  handwriting  and  of  the  identity  of  persons 
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and  of  things,  as  well  as  of  value.  Questions,  too,  in  relation 
to  the  age  of  absent  persons  obviously  fall  within  the  same 
rule.  No  mere  description  of  the  wrinkles  of  the  face,  of 
the  tones  of  the  voice  or  the  color  of  the  hair  would  be  likely 
to  convey  any  very  accurate  impression  as  to  the  precise  age 
of  the  person  described.  The  case  of  McKee  v.  Nelson  (4 
Cow.f  355 )  is  an  example  belonging  to  the  same  class.  That 
was  an  action  for  breach  of  promise  of  marriage,  and  a  wit- 
ness who  knew  the  plaintiff  and  had  observed  her  conduct 
and  deportment  towards  the  defendant,  was  permitted  to 
testify  whether,  in  her  opinion,  the  plaintiff  was  sincerely 
attached  to  him :  a  fact  which  it  is  plain  could  be  proved  in 
no  other  way. 

Trdavmey  v.  Colman  (2  Stark.^  191)  is  another  case  of 
the  same  kind.  There,  in  an  action  for  criminal  conversa- 
tion, a  witness  who  was  acquainted  with  the  parties  was 
permitted  to  give  her  opinion  as  to  the  degree  of  affection 
entertained  by  the  wife  for  her  husband. 

In  the  case  now  under  consideration  ihe  inquiry  is  pre- 
sented, whether  a  question  as  to  the  mental  imbecility  of 
persons  arising  from  age  belongs  to  the  same  class.  It  is 
said  that  this  question  was  settled  by  this  court  in  this  same 
case  when  formerly  here.  (5  Sdd.^  371.)  But  before  exa- 
mining that  subject,  I  wish  to  bring  into  view  a  distinction 
which  has  not  always  been  observed.  It  is  a  common  idea 
that  while  the  opinions  of  witnesses  may  always  be  taken 
upon  questions  of  value,  they  are  not  admissible  upon  ques- 
tions of  damages.  Why  is  tliis  ?  Questions  of  damages  often 
depend  exclusively  upon  mere  difference  in  value,  and  where 
this  is  the  case,  to  give  an  opinion  as  to  value  is  to  give  an 
opinion  as  to  damages.  The  two  are  identical.  But  the 
difficulty  in  such  cases  is,  that  questions  are  so  framed  as  to 
embrace  an  inquiry  as  to  the  legal  rule  of  damages,  and  that 
is  inadmissible. 

Take  for  instance  the  case  of  Morehouse  v.  Mathews  (2 
Comst.f  614.)    The  action  was  brought  to  recover  damages 
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for  feeding  the  plaintiff's  cattle  with  bad  hay.  The  ques- 
tion put  to  the  witness,  as  interpreted  by  the  court,  was : 
<<How  much,  in  your  opinion,  was  the  damage  tutkUned  by 
fUdfUiff  in  consequence  of  feeding  the  cattle  the  poor  hay 
instead  of  that  agreed  upon?'\  This  question  was  clearly 
improper,  and  so  the  court  held ;  but  they  at  the  same  time 
say  that  the  witness  might  have  been  allowed  to  state  ''how 
much  less  valuable''  the  cattle  were  in  consequence  of  the 
inferior  quality  of  the  food.  Now,  the  only  possible  diffe- 
rence between  the  evidence  rejected  in  this  case  and  that 
held  admissible  consists  in  the  form  of  the  question.  As 
put,  it  virtually  called  for  an  estimate  of  the  damages  which 
the  plaintiff  was  entitled  to  recover ;  and  as  this  estimate 
could  not  be  made  without  first  settling  the  legal  rule  of 
damages  applicable  to  the  case,  the  question  was  properly 
overruled.  Had  the  inquiry  been,  what  was  the  damage  or 
injury  to  the  cattle  in  consequence,  &c.,  it  would  have  been 
unobjectionable. 

So,  in  the  case  of  Norman  v.  Wells  (17  Wend.^  136),  a 
leading  case  on  this  subject,  the  offer  was  to  show  by  the 
witness  ''the  damages  which  in  his  opinion  the  plaintiff  had 
sustained  in  consequence  of  the  erection  of  Paddock's  mill?" 
in  other  words,  how  much  the  plaintiff  ought  to  recover 
upon  that  account?  This  offer  clearly  embraced  the  legal 
rule  with  reference  to  which  the  damages  in  the  case  were 
to  be  assessed,  and  hence  it  was  rejected.  Witnesses  can 
never  be  called  upon  to  express  an  opinion  upon  a  question 
which  belongs  not  to  the  jury  but  the  court.  I  notice  these 
cases  simply  for  the  clear  illustration  they  afford  of  the  dis- 
tinction upon  which  the  present  case  will  be  found  in  some 
measure  to  turn,  viz.,  that  between  opiaions  which  are  con- 
fined to  facts  alone,  and  those  which  embrace  matters  of  law 
as  well  as  fact.  I  will  refer  to  one  or  two  other  cases  illus- 
trative of  the  same  distinction. 

In  the  case  of  Jameson  v.  Drinkald  (12  Moore^  148,  S2 
Eng»  Com.  L.  jR.),  which  was  an  action  on  the  case  growing 
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out  of  a  collision  at  sea,  several  nautical  men  were  examined 
as  experts,  some  of  whom  were  permitted  to  testify  that 
*'  it  was  the  duty  of  the  plaintiff's  captain,"  under  the  circum- 
stances, to  have  kept  his  ship  out  of  the  way.  Upon  motion 
for  a  new  trial,  this  evidence  was  held  to  have  been  impro- 
perly admitted,  for  the  reason  that  it  covered  not  merely  the 
facts  but  the  law  of  the  case.  Of  course,  what  it  is  the  duty 
of  a  person  to  do  under  given  circumstances,  is  not  a  ques- 
tion of  fact  but  of  law.  Gaselee,  J.,  said:  *<As  to  the 
testimony  of  the  nautical  men,  I  am  clearly  of  opinion  that 
a  scientific  person  called  as  a  witness  is  not  entitled  to  give 
his  opinion  as  to  the  merits  of  the  case,  but  only  as  to  ike 
facta  as  proved  by  other  witnesses." 
\/  But  the  case  which  marks  this  distinction  most  clearly, 
and  at  the  same  time  shows  its  application  to  the  case  under 
consideration,  is  that  of  Gib$onv.  Gihson^  (9  Yerg*,  329). 
There,  upon  an  inquiry  as  to  the  competency  of  a  testator 
to  make  a  will,  this  question  put  to  a  witness,  viz. :  <*  Whether, 
from  the  situation  in  which  he  saw  the  old  man  on  that 
morning,  and  from  the  facts  he  had  just  stated  to  the  jury, 
he  believed  the  old  man  was  then  in  his  senses,  and  capable 
of  making  a  wUW*  was  rejected.  Reese,  J.,  in  delivering 
the  opinion  of  the  court,  said :  '*  The  latter  part  of  the 
question,  *  capable  of  making  a  will,'  as  it  involved  a  ques- 
tion of  law  and  fact,  and  the  very  question  to  be  determined 
by  the  jury,  was  entirely  illegal." 

Let  us  now  see  what  was  really  decided  by  this  court, 
when  this  case  was  before  it  upon  a  previous  occasion. 
(5  Seld.^  371.)  The  only  exceptions  then  presented  to  this 
court  which  could  be  supposed  to  involve  the  question  we 
are  considering,  were  those  taken  to  the  decisions  of  the 
court  below,  overruling  objections  to  the  inquiries :  Whether, 
in  the  opinion  of  the  witness,  Mr.  DeWitt,  the  grantor,  first, 
'*  was  capable  of  managing  his  affairs  and  business,"  and, 
.  secondly,  *<  had  capacity  to  comprehend  and  transact  busi- 
ness." 
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Did  not  these  questions  embrace  the  whole  law,  as  well 
as  facts  of  the  case  ?  If  it  can  be  justly  said  of  a  person 
that  he  is  incapable  of  managing  his  affairs,  or  that  he  has 
not  capacity  to  transact  business,  the  law  adjudges  that  all 
his  business  transactions  are  void.  The  degree  of  mental 
imbecility  which  will  warrant  this  conclusion,  is  a  question 
of  law ;  and  one  which  has  given  rise  to  much  discussion. 
(  Stewart  v.  Litpemrd^  26  Wend.j  256.)  An  inquiry  whether 
a  man  is  capable  of  managing  his  affairs,  or  has  capacity  to 
transact  business,  to  have  any  sensible  meaning  at  all,  must 
mean,  whether  he  is  possessed  of  the  lowest  degree  of  intel- 
ligence which  would  justify  his  being  held  legally  competent 
to  transact  business ;  because  no  person  is  utterly  destitute 
of  intelligence ;  and,  in  one  sense,  a  man  can  transact  busi- 
ness as  long  as  he  can  sign  his  name  or  give  a  verbal  direc- 
tion or  assent.  Such  an  inquiry  is  precisely  equivalent  to 
asking,  in  legal  phraseology,  whether  the  person  is  compos 
mentis*  This  is  clearly  a  mixed  question  of  law  and  fact ; 
and  before  it  can  be  answered,  the  degree  of  intelligence 
essential  to  legal  competency,  must  first  be  determined. 

The  question,  therefore,  whether  upon  the  trial  of  an 
issue  as  to  the  mental  imbecility  of  a  grantor,  the  opinions 
of  non-professional  witnesses  can  be  taken  as  to  facts  merely, 
was  not  before  this  court  upon  the  former  hearing  of  this 
case,  and  thus  could  not  have  been  decided.  The  questions 
presented  were  identical  in  principle  with  those  passed  upon 
in  the  cases  of  Jcunestm  v.  DrinJuUd^  and  Gibson  v.  Gibson^ 
( swpra ),  viz. :  whether  witnesses  could  be  permitted  to  give 
their  opinions  in  answer  to  inquiries  which  embrace  the 
whole  merits  of  the  case,  and  leave  nothing  for  either  court 
or  jury  to  decide. 

My  conclusion  therefore  is,  that  the  former  decision  in 
this  case,  ( 6  Sdd,^  371,)  is  to  be  considered  as  authoritative 
only  for  the  doctrine  that  upon  a  trial  involving  the  question 
of  the  mental  imbecility  of  a  testator  or  grantor,  a  non-pro- 
fessional witness  cannot  be  asked  the  broad  question  whether 
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he  conndered  the  party  non  compoB  meruisj  ot^  which  is  the 
same  thisg,  incapable  of  managiDg  his  affairs.  It  is  true 
that  the  abstract  question,  whether  opinions  can  be  received 
at  all  in  such  cases,  was  elaborately  discussed ;  but  if  the 
question  in  that  broad  aspect  was  not  before  the  court,  as, 
if  I  am  right,  it  clearly  was  not,  then  what  was  said  upon 
it  has  not  the  weight  of  authority,  but  is  a  dictum  merely ; 
and  as  such,  although  entitled  to  high  respect,  is  neverthe- 
less open  to  examination. 

To  me  it  seems  a  plain  proposition,  that  upon  inquiries 
as  to  mental  imbecility  arising  from  age,  it  will  be  found 
impracticable  in  many  cases  to  come  to  a  satisfactory  con- 
clusion without  receiving,  to  some  extent,  the  opinions  of 
witnesses.  How  is  it  possible  to  describe  in  words  that  com- 
bination of  minute  appearances,  upon  which  a  judgment  in 
such  cases  is  formed.^  The  attempt  to  try  such  a  question, 
excluding  all  matter  of  opinion,  would  in  most  cases,  I  am 
persuaded,  prove  entirely  fiitile.  Such  an  attempt  was  made 
in  the  present  case;  and  the  learned  judge  before  whom  it 
was  tried,  had  I  presume,  the  decision  of  this  court  before 
him,  and  intended  to  conform  1|9  it,  but  as  I  shall  hereafter 
show,  without  success.  A  witness  can  scarcely  convey  any 
intelligible  idea  upon  such  a  question,  without  infusing  into 
his  testimony  more  or  less  of  opinion.  l/Mental  imbecility  is 
exhibited  in  part  by  attitude,  by  gesture,  by  the  tones  of 
the  voice,  and  the  expression  of  the  eye  and  the  face.  Can 
these  be  described  in  language  so  as  to  convey,  to  one  not  an 
eye-witness,  an  adequate  conception  of  their  force  ? 

But  I  will  not  dwell  upon  this  branch  of  the  argument, 
80  forcibly,  and  to  my  mind  so  conclusively,  presen);ed  in  the 
dissenting  opinion  of  Dekio,  J.,  upon  the  former  hearing  of 
this  cause  (5  Seld.  388).  I  wish,  however,  to  call  atten- 
tion to  one  or  two  features  of  the  prevailing  opinion  deli- 
vered upon  that  occasion. 

The  learned  judge  proceeds  to  discuss  the  question,  first 
upon  authority  and  then  upon  principle.    He  shows  that  in 
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the  ecclesiafitical  courts  of  England,  where,  from  the  pecu- 
liar jurisdiction  of  those  courts,  questions  of  this  sort  would 
most  frequently  arise,  the  rule  is  uniform  that  the  evidence 
in  question  is  admissible.  He  also  shows,  that  it  is  held  to 
be  admissible  in  the  states  of  Vermont,  Connecticut,  Penn- 
sylvania, Ohio,  Maryland,  North  Carolina,  Tennessee,  Geoigia 
and  Alabama ;  and  he  might  have  added  in  the  courts  of  the 
United  States,  and  of  the  State  of  Indiana,  if  not  other 
V^  states ;  and  yet  he  comes  to  the  conclusion  that  the  rule  is 
not  sufSciently  ^* fortified  by  authority"  to  give  it  ** a  place 
among  our  established  principles  of  the  common  law.*' 
This  conclusion  seems  the  more  remarkable  when  we  consi- 
der the  small  amount  of  counter  authority  upon  which  he 
relies.  After  remarking  that  he  has  examined  the  reports 
of  Westminster  Hall,  and  has  not  been  able  to  find  ^'  any 
reported  case  allowing  such  evidence  in  any  of  the  English 
Common  Law  courts,"  he  cites  the  cases  of  Needham  v.  Ide 
(5  Pick.,  510),  and  Sears  v.  Shqfer  (1  Bar.  S.  C.  R.,  412). 
This  constitutes  all  the  authority  which  the  learned  judge  Ui 
able  to  adduce  in  opposition  to  the  array  of  cases  to  which 
he  himself  refers,  in  the  English  ecclesiastical  courts,  and 
in  nine  of  the  states  of  the  Union ;  an  array  which  might 
be  rendered  still  more  formidable  by  the  addition  of  many 
cases  which  he  omits  to  notice. 

But  the  disparity  is  even  greater  than  would  seem  from 
this  hasty  parallel ;  for  of  the  two  cases  upon  which  he 
relies,  one  is  of  itself  of  very  little  weight,  and  the  other 
does  not  support  his  position.  In  Needham  t.  £&,  which 
involved  the  probate  of  a  will,  some  of  the  witnesses,  with- 
out being  asked,  had  expressed  their  opinion  as  to  the  sanity 
of  the  testator,  and  no  objections  were  taken.  The  judge 
charged  the  jury  that  these  opinions  were  not  competent  evi- 
dence, and  were  not  entitled  to  any  weight,  except  so  fisur  as 
they  were  supported  by  the  other  proof,  and  the  court 
afterwards  refused  to  grant  a  new  trial.  No  opinion  was 
delivered,  and  the  ground  upon  which  the  new  trial  was 
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refused,  does  not  appear.  Under  these  circumstances,  the 
case  is  certainly  entitled  to  but  very  slight  consideration , 
and  yet  it  constitutes  the  only  authority  which  the  learned 
judge  opposes  to  the  numerous  cases  which  he  cites  from 
the  English  and  American  courts.  The  other  case  upon 
which  he  seems  to  rely,  viz :  that  of  Sears  v.  ShafeTi  was 
decided  by  a  single  judge  at  special  term,  and  simply  holds, 
that  the  opinions  of  witnesses  in  such  cases  are  to  be  disre- 
garded, when  not  accompanied  by  any  facts  to  sustain  them. 
From  this  glance  at  the  cases,  it  certainly  strikes  me,  that  few 
questions  can  be  suggested,  about  which  it  is  possible  to 
raise  a  doubt,  which  are  more  conclusively  settled  by  autho- 
rity, than  that  under  consideration. 

But  the  learned  judge  also  discusses  the  question  upon 
principle;  and  although  I  think  it  equally  clear  in  that 
aspect,  I  will  not  enter  at  large  into  the  discussion,  but  will 
simply  refer  to  one  or  two  of  the  suggestions  which  he 
makes.  He  says  in  substance,  that  the  question  of  sanity 
or  insanity  is  one  of  extreme  difficulty;  and  one  which 
**  requires  in  many  cases  the  most  comprehensive  know- 
ledge of  the  various  mental  phenomena,  and  especially  those 
which  characterize  disordered  states  of  the  mind.'*  He 
seems  therefore  to  think,  that  it  belongs  to  that  class  of 
questions,  concerning  which,  men  of  science  alone,  t.  e., 
experts,  can  give  their  opinions. 

Now,  however  true  this  reasoning  may  be,  of  cases  of  the 
mere  derangement  of  mental  powers  otherwise  vigorous,  it 
has  no  application  to  cases  of  idiocy,  or  of  imbecility  from 
the  natural  decay  of  those  powers.  The  latter  class  of 
cases  depend  upon  indications  which  are  equally  patent  to 
all ;  and  a  man  of  sound  judgment  and  experience  in  life, 
can  observe  these  indications,  and  draw  just  inferences  from 
them,  as  well  without  as  with  a  scientific  education.  But 
even  in  cases  of  insanity  proper,  if  the  derangement  of  the 
mind  is  general,  science  is  rarely  necessary  to  enable  persons 
having  opportunities  for  personal  observation,  to  judge  of 
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its  existence.    It  is  only  when  the  derangement  is  partial* 
involving  only  a  portion  of  the  mental  powers,  or  where  it 
consists  in  some  single  hallucinated  idea,  that  much  diffi- 
culty arises.    It  would  be  far  better  to  make  of  these  cases' 
an  exceptional  class,  than  to  adopt  a  general  rule  in  refe- 
rence to  them,  which  would  include  a  much  larger  class,  to 
which  such  rule  could  have  no  just  application.    But  when 
we  consider  that  witnesses  whose  opinions  are  received  upon 
the  ground  that  the  facts  and  circumstances  upon  which  an 
opinion  is  to  be  formed,  cannot  be  adequately  described  in 
words,  are  never  permitted  to  give  their  opinions  upon  a 
hypothetical  case,  or  upon  a  state  of  facts  detailed  by  others; 
that  they  can  speak  from  personal  observation  only,  and 
must  state,  so  far  as  they  are  able  to  do  so,  the  reasons  upon 
which  their  conclusions  are  founded,  it  would  seem  that 
even  in  cases  of  monomania,  little  if  any  danger  could  arise 
from  receiving  their  testimony ;  although  it  might  be  neces-      j 
sary  in  cases  of  peculiar  difficulty,  to  call  in  the  aid  of      I 
persons  having  the  requisite  scientific  knowledge  and  skill, 
to  enable  them  to  form  a  correct  conclusion. 
\J      The  rule  authorizing  the  reception  of  opinions  is  no  doubt  < 
exceptional.     It  is  not  a  species  of  evidence  which  the  L 
law  favors,  but  is  admitted  from  necessity  alone.  vHenceO 
it  IS  required  that  the  jury  should  be  furnished  with  every 
practicable  mean&i  of  testing  the  accuracy  of  the  opinion,  v/ 
The  witness  must  state,  as  far  as  he  is  able,  the  facts  and 
reasons  upon  which  he  bases  his  conclusion  ;  and  if  the  jury 
are  able  to  see,  from  this  statement,  that  such  conclusion  is 
unfounded,  they  are  of  course  to  disregard  it.    This  doctrine 
involves  no  such  self-contradiction  as  that  suggested  by  the 
learned  judge,  who  expressly  concedes  the  rule,  when  applied 
to  cases  other  than  that  which  he  seeks  to  except  from  its 
operation.    I  am  enturely  unable,  therefore,  to  see  the  force 
of  the  grounds  upon  which  he  comes  to  the  conclusion  that 
the  opinions  of  witnesses  in  cases  like  the  present,  should, 
upon  principle,  be  rejected.    It  is  plain  from  what  has  been 
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said,  that  to  adopt  that  conclusion  would  place  this  court  in 
a  position  diroctly  antagonistic  to  that  of  nearly  every  court, 
both  in  England  and  in  this  country,  which  has  had  occa- 
sion to  pass  upon  the  question. 
V  But  there  is  a  still  stronger  reason  for  declining  to  follow 
the  dicta  contained  in  the  opinion  referred  to.  This  court 
itself,  since  the  former  decision  in  this  case,  has,  upon  a 
question  strictly  analogous,  unanimously  established  a  difle- 
rent  rule.  I  refer  to  the  case  of  The  People  v.  Eattujoodt 
( 14  N.  r.,  662  )•  Upon  the  trial  of  that  case,  a  witness  was 
asked  whether,  at  the  time  of  the  homicide,  the  prisoner  was 
intoxicated.  This  question  was  objected  to  and  excluded 
upon  the  ground  that  it  called  for  the  opinion  of  the  witness. 
Exception  was  taken  to  this  ruling,  and  upon  that  exception 
the  case  was  brought  to  this  court,  where  it  was  unani- 
mously held  that  the  evidence  ought  to  have  been  received, 
and  a  new  trial  was  granted  for  that  among  other  reasons. 
The  admissibility  of  the  evidence  was  there  placed  upon  the 
precise  ground  which  has  been  assumed  here,  viz.,  that  the 
appearances  which  indicate  intoxication  cannot  be  so  perfectly 
described  in  words  as  to  enable  persons  not  eye-witnesses 
•  to  judge  with  accuracy  on  the  subject.  The  questions  in 
that  case  and  in  this,  are  in  principle  identical,  and  opinions 
cannot  be  held'  inadmissible  in  the  present  case  without 
virtually  overruling  that  of  EagtwoocL  There  are  few,  I 
think,  who  would  not  regret  to  see  this  court  brought  in 
conflict,  upon  this  important  rule  of  evidence,  with  the 
courts  of  nearly  all  of  the  States  and  of  the  Union,  as  well  as 
the  ecclesiastical  courts  of  England. 

It  was  said  upon  the  argument  of  this  case  that  no  ques- 
tion arises  as  to  the  admissibility  of  opinions  in  evidence ; 
that  no  opinions  were  in  fact  received.  Upon  a  careful 
examination  of  the  testimony,  however,  I  have  been  forced 
to  adopt  the  opponte  conclusion.  The  witness,  Snyder,  in 
testifying  in  respect  to  De  Witt,  the  grantor,  said :  **  He  did 
not  know  me."    This  was  objected  to  as  embracing  matter 
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of  opinion,  and  the  objection  was  overruled.  Now,  although 
it  is  clear  that  this  remark  was  a  mere  expression  of  the 
opinion  of  the  witness,  yet  as  he  immediately  proceeded  to 
give  the  facts  from  which  he  drew  the  inference,  viz.,  that 
Mr.  De  Witt  either  said  he  did  not  know  him  or  asked  who 
he  was,  the  objection  may  perhaps  be  regarded  as  removed. 
But  in  answer  to  the  question,  **How  was  his  conversation 
at  that  time  ?  "  the  witness  said :  *'It  was  disconnected ;  he 
would  talk  about  his  horses  and  fall  off  entirely  on  another 
discourse,  entirely  disconnected.  It  was  undoubtedly  omng 
to  this  that  I  could  not  get  the  information  1  desired  to  getJ^  It 
cannot  be  denied  that  the  latter  part  of  this  answer  embraces 
matter  of  opinion,  and  it  was  objected  to  for  that  reason.  I 
see  no  way  of  meeting  the  exception  taken  to  the  decision 
overruling  this  objection,  except  to  hold  that  opinions  were 
admissible.  Again,  the  witness  Isaac  Smith,  in  answer  to 
the  question,  "  Did  you  discover  any  change  in  Mr.  De  Witt 
before  you  moved  off  the  premises?"  said:  '^I  did.  It 
appears  the  old  man  was  getting  a  little  childish;  I  thought  so. 
•  •  •  The  old  man  was  a  little  light-headed  some  way, 
I  took  itf  in  the  way  of  business."  The  objection  taken  to 
this,  as  matter  of  opinion,  was  overruled  and  exception  was 
taken  to  the  decision.  It  is  obvious  that  this  entire  answer 
consisted  solely  of  an  expression  of  the  opinion  of  the  wit- 
ness, bearing  in  the  most  direct  manner  upon  the  very  point 
to  be  determined.  Unless  opinions  were  admissible,  it  is 
quite  apparent  that  the  objection  taken  to  this  testimony 
was  improperly  overruled.  It  is  clearly  necessary,  therefore, 
to  pass  upon  the  question  which  has  been  discussed. 

The  objection  made  to  the  reception  of  the  witness'  con- 
versation with  Mrs.  De  Witt  is  untenable.  That  conversa- 
tion took  place  in  the  presence  of  Mr.  De  Witt,  and  was  of  a 
nature  to  call  forth  observation  and  comment  from  him. 
The  manner  of  his  receiving  such  remarks,  made  in  his  pre- 
sence and  hearing,  had  a  bearing  upon  the  question  as  to 
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his  mental  conditioD,  and  was  undoubtedly  competent  evi- 
dence. 
•  The  judgment  should  be  afSrmed. 

All  the  judges  concurred ;  Dekio.  J.,  upon  the  ground  that 
this  case  had  been  tried  substantially  according  to  the  opin- 
ion of  the  court  on  the  former  appeal,  and  although  as  an 
original  question,  he  thought  opinions  upon  a  question  of 
capacity  diould  be  received,  he  considered  the  question  as 
settled  otherwise  in  this  court. 

Judgment  affirmed. 


VooRHis  and  another  v.  Childs'  Executor. 

The  personal  representotiTe  of  a  deceased  partner  cannot  be  Joined,  as  a  party 
defendant,  with  the  saryiviDg  partner,  to  an  action  for  a  partnership  debt, 
where  the  complaint  does  not  show  the  plaintiff's  inability  to  procnre  satis- 
faction fh>m  the  snrriyor. 

The  inability  to  procure  satis&ction  by  an  action  against  the  snrriTing  partner 
is  essential  to  a  cause  of  action,  either  at  law  or  in  equity,  against  the  repre- 
sentative of  the  deceased  partner,  as  well  under  the  Code  of  Procedure  as 
before. 

Whether,  to  a  complaint  alleging  such  inability,  the  Code  authorises  the  Jofai- 
der  of  the  executor  of  a  deceased  partner  with  the  sunriyor,  as  a  proper 
party,  because  of  his  interest  in  contesting  the  allegation,  and  for  the  pur- 
pose of  ac^usting  the  equities  between  the  partnership  estate  and  that  of  its 
members  in  one  Judgment,  Quere. 

Appeal  from  the  Supreme  Court.  Theplaintifis  brought 
their  action  against  the  surviving  members  of  the  firm  of 
Baxter,  Brady,  Lent  &  Co.,  and  against  the  respondent  as 
surviving  executor  of  Heman  W.  Childs,  a  deceased  membei 
of  said  firm.  The  complaint  alleged  the  making  of  a  pro- 
missory note  by  the  partnership  in  the  lifetime  of  Heman 
W.  Childs ;  its  maturing  and  non-payment ;  the  subsequent 
death  of  Childs ;  the  granting  of  letters  testamentaiy  to  the 
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respondent  as  his  executor,  &c.  '  It  did  not  aver  any  previous 
suit  against  the  surviving  partners,  or  their  insolvency.  The 
respondent,  Childs'  executor,  demurred  on  the  ground  that 
the  complaint  did  not  state  a  cause  of  action  against  him. 
He  had  judgment  for  the  dismissal  of  the  complaint  as  against 
him,  which  having  on  appeal  been  affirmed  by  the  Supreme 
Court  at  general  term  in  the  seventh  district,  the  plaintiffs 
appealed  to  this  court. 

Richard  W.  Harrington^  for  the  appellants. 

Charles  JP.  Sandford^  for  the  respondent. 

Selden,  J.  Prior  to  the  enactment  of  the  Code  of  Pro- 
cedure there  was  a  conflict  of  opinion  between  the  courts 
of  this  state  and  those  of  England,  as  to  the  remedy  allowed 
to  the  creditors  of  a  partnership  against  the  representatives 
of  a  deceased  partner.  It  was  conceded  by  both  that  only 
the  surviving  partners  could  be  sued  at  law,  but  it  was  held 
by  the  English  courts  that  the  representatives  of  the  deceased 
partner  might  be  immediately  proceeded  against  in  equity 
and  compelled  to  pay  the  entire  debts  of  the  firm,  without 
any  previous  resort  to  the  surviving  members  or  any  evidence 
that '  such  debts  could  not  be  collected  from  them ;  while 
on  the  other  hand  our  courts  held,  either  that  the  remedy 
against  the  survivors  must  first  be  exhausted  or  it  must 
appear  that  they  were  insolvent  and  unable  to  pay. 

Prior  to  the  case  of  Devaynes  v.  Noble  ( 1  Afer.,  397 )  the 
decisions  of  the  Court  of  Chancery  in  England  appear  to 
have  been,  for  a  considerable  time  at  least,  in  accordance 
with  those  in  this  state.  The  precise  ground  of  the  change 
seems  to  have  been  this :  In  the  earlier  cases  it  had  been 
assumed  that  the  liability  in  equity  of  the  estate  of  the 
deceased  partner  was  produced  by  a  sort  of  equitable  trans- 
fer to  the  creditor  of  the  right  of  the  surviving  partners  to 
insist  that  the  estate  of  their  deceased  associate  should  con- 
teibute  to  the  payment  of  the  debts  of  the  firm ;  but  appir 
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its  being  afterwards  held  that  the  obligations  of  partners 
were  to  be  regarded  as  joint  and  several,  the  English  courts 
said  that  in  all  cases  of  that  kind  creditors  had  a  right  to 
pursue  their  remedies  against  all  or  either  of  their  debtors. 
They  therefore  held  that  they  might  proceed  immediately  in 
equity  against  the  representatives  of  a  deceased  partner, 
without  resorting  to  their  legal  remedies  against  the  survi- 
vors. The  courts  in  this  state,  however,  refused,  for  what 
appear  to  be  substantial  reasons,  to  adopt  the  change.  Its 
effect  was,  to  apply  to  a  proceeding  in  equity  the  strict  legal 
rules  applicable  to  suits  at  law.  It  obviously  overlooked 
many  equitable  considerations  of  great  force.  The  surviving 
partners  succeed  primarily  to  all  the  rights  and  interests  of 
the  partnership.  They  have  the  entire  control  of  the  part- 
nership property,  and  the  sole  right  to  collect  the  partnership 
dues.  The  assets  of  the  firm  are  of  course  to  be  regarded 
as  the  primary  fund  for  the  payment  of  the  partnership  debts, 
and  it  would  seem  equitable  at  least  that  the  parties  having 
the  exclusive  possession  of  this,  fund  should  be  first  called 
upon.  The  answer  g^ven  to  this  by  the  English  courts, 
that  the  representatives  of  the  deceased  partner  have  their 
remedy  over,  seems  hardly  satisfactory.  The  presumption 
is,  that  the  primary  fund  is  sufiicient  to  meet  the  demands 
upon  it.  Why  then,  permit  in  equity  a  resort  to  another 
fund,  and  thus  give  rise  to  a  second  action  for  its  reimbuise- 
ment.  Besides,  these  English  decisions  permitting  the 
creditor  to  proceed  in  the  first  instance  in  equity  against  the 
estate  of  the  deceased  partner,  are  in  conflict  with  the  estab- 
lished doctrine  that  parties  must  first  exhaust  their  legal 
remedies  before  resorting  to  courts  of  equity. 

But  whether  these  considerations  are  sufiicient  to  justify 
the  positions  assumed  by  our  courts  or  not,  it  may  be 
regarded  as  having  been  settled  in  this  state,  prior  to  the 
Code,  that  the  creditor  in  such  a  case,  could  not  come  into 
a  court  of  equity  without  showing,  either  that  the  surviv- 
ing partners  had  been  proceeded  against  to  execution  at  law» 
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or  that  they  were  insolvent.  {Grant  v.  Shurter^  1  Wend.^  148 ; 
Hamersly  v.  Lambert^  2  John-,  Ch.,  608;  Xeoitf  a7u2  J^o^r^ 
Orphan  House  v.  Lawrence,  1 1  Pat^c,  80 ;  2  Denio,  577, 5.  C) 
In  the  last  of  these  cases,  the  English  cases  referred  to  were 
cited  and  distinctly  overruled.  There  are  many  American 
cases,  both  in  the  State  and  United  States'  courts  support* 
ing  and  confirming  the  doctrine  of  the  courts  of  this  state 
upon  this  subject.  {Pendleton  v.  Phelps,  4  Day,  481 ;  Reims* 
dyk  V.  Kane,  1  Qallis.  385 ;  Sturges  v.  Beach,  1  Cown.^ 
509;  Alsop  V.  Mather,  8  Conn.,  584;  Caldwell  v.  Stileman, 
1  Bawle,  212 ;  HvbbeU  v.  Perrin,  3  Ham.  Ohio,  287.)         —- 

The  complaint  in  this  case  is  in  the  form  of  an  ordinary 
action  at  law  upon  a  promissory  note  against  all  the  surviv- 
ing partners,  together  with  the  executors  of.  the  deceased 
partner;  and  contains  no  averment  that  any  proceedings 
have  ever  been  had  against  any  oreither  of  the  surviving 
partners,  or  that  they  are  without  the  means  of  payment. 
From  what  has  been  already  said,  it  is  plain  that  formerly 
no  such  action  could  have  been  maintained.  The  question 
presented  is,  how  far  the  Code  has  changed  the  law  in  this 
respect.  It  cannot  be  claimed  that  it  has  altered  the  princi- 
ples which  govern  the  responsibility  of  the  representatives 
of  a  deceased  partner  for  the  partnership  debts,  or  the  order  of 
liability  as  between  them  and  the  surviving  partners.  It  con 
tains  not  >i.word  indicative  of  such  an  intent.  The  latter, 
therefore,  are  still  primarily  liable  for  the  debts ;  and  the 
estate  of  the  deceased  partner  can  only  be  resorted  to  in 
ease  of  the  inability  of  the  survivors  to  meet  them.  Hence 
it  is  plain  that  this  action  cannot  be  sustained  as  a  suit  in 
equity,  founded  upon  the  ultimate  liability  of  the  representa- 
tives of  Childs ;  because  it  has  been  shown,  that  in  such  an 
action  it  is  indispensable  to  aver,  either  that  the  survivors 
have  been  prosecuted  to  execution  at  law,  or  that  they  are 
without  the  means  of  payment. 

What  I  understand  the  plaintiffs'  counsel  to  claim  is,  that 
considering  the  suit  as  founded  upon  the  legal  liability  of  the 
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flurviving  partners,  the  plaintiffs  were  warranted  in  making 
the  executors  parties,  by  section  118  of  the  Code,  which 
provides,  that  **any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff;  or  who  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  questions  involved  therein/' 
This  section  is  in  its  terms,  a  mere  statutory  enactment  of 
the  rule  as  to  parties  which  haa  always  prevailed  in  courts 
of  equity;  but  as  it  is  not  expressly  limited  to  cases  of  that 
character,  it  has  been  contended,  not  only  in  this  case  but 
in  others,  that  it  is  applicable  to  all  legal  as  well  as  equita- 
ble actions. 

The  difference  in  the  rule  as  to  parties  between  courts  of 
law  and  of  equity  was  not  accidental,  but  had  an  obvious 
foundation  in  reason.  Where  all  persons  having  an  interest 
in  a  controversy  are  made  parties,  cases  are  frequently  ren- 
dered exceedingly  complex.  Judges  can  command  the 
time  and  patience,  and  may  be  safely  endowed  with  the 
discretion  required  to  disentangle  their  intricacies  and  dis- 
pose of  their  varied  equities.  But  it  is  extremely  incon- 
venient, if  not  impossible,  to  try  such  cases  by  a  jury. 
They  are  qualified  to  deal  with  simple  issues  only  ;  and  the 
rules  of  the  common  law  as  to  parties,  as  well  as  those 
which  prevailed  in  the  formation  of  issues,  were  adapted  to 
the  nature  of  the  tribunal  before  which  the  cases  were  to 
bo  tried.  The  attempt  to  apply  the  equitable  rule  as  to 
parties,  to  all  legal  actions,  would  lead  to  infinite  embarass- 
ment  in  the  trial  of  jury  cases.  If,  however,  the  legislature 
had  power  to  prescribe  such  a  change,  and  has  done  so,  the 
courts  have  no  discretion  in  the  matter,  but  are  bound  to 
execute  the  legislative  will. 

It  is  supposed  by  some  that  it  was  intended  to  abolish  by 
the  Code  all  distinction,  not  only  in  form  but  substance, 
between  legal  and  equitable  actions ;  and  it  must  be  con- 
ceded that  many  of  its  provisions  taken  by  themselves  might 
ta  indicate  such  an  intent ;  and  yet  nothing  can  be 
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clearer  than  that  the  legislature  has  wholly  failed  to  carry 
into  effect  such  an  intention  if  it  existed.  On  the  contrary, 
the  Code  expressly  retains  the  principal  differences  which 
distinguished  the  two  classes  of  actions.  Actions  at  law 
were  to  be  tried 'by  a  jury;  suits  in  equity  by  the  court. 
This  distinction  remains  undisturbed.  •  In  legal  actions,  with 
few  exceptions,  compensation  in  damages  was  the  only  mode 
of  redress ;  while  in  such  as  were  equitable  the  relief  was 
adapted  to  the  exigencies  of  the  case.  The  Code  makes  no 
change  in  this  respect.  In  one  of  these  classes  of  action 
costs  were  recoverable  by  the  successful  party  as  a  matter 
of  course ;  in  the  other,  they  rested  in  the  discretion  of  the 
court.    This  remains  as  before. 

Now  it  is  plain,  that  if  we  would  make  of  the  Code  a 
consistent  system,  one  that  can  be  practically  administered, 
we  must  construe  it,  not  in  view  of  the  general  proposition, 
obviously  untrue,  that  the  distinctions  between  actions  at 
law  and  suits  in  equity  are  abolished,  but  in  the  light 
afforded  by  a  comparison  of  its  various  provisions.  Take, 
then,  the  case  in  hand.  Is  it  reasonable,  in  view  of  the 
important  distinctions  thus  made  by  the  Code  itself  between 
legal  and  equitable  actions,  to  hold  that  it  was  intended 
that  section  118  should  apply  to  both  these  classes?  Let 
us  look  at  some  of  the  difficulties  to  which  this  would  lead. 
The  mode  of  trial  depends  upon  the  nature  of  the  action. 
Those  which  merely  seek  to  recover  a  sum  of  money  are  to 
be  tried  by  a  jury.  The  legislature  was  forced  to  adopt 
this  provision  by  the  constitution,  which  preserves  trial  by 
jury  in  all  cases  where  it  had  theretofore  existed. 

If,  however,4he  action  involves  anything  whatever  besides 
the  recovery  of  money,  unless  it  be  for  the  recovery  of 
specific  real  or  personal  property,  or  to  obtain  a  divorce,  if 
it  seek  the  least  modification  of  the  judgment  in  respect  to 
any  of  the  parties,  it  then  becomes  triable  by  the  court. 
The  language  of  the  Code  is,  that  *^an  issue  of  fact  in  an 
action  for  the  recovery  of  money  only  *  *  *  must  be  tried  by* 
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a  jury."  It  is  easy  to  see,  therefore,  that  if  section  118  is 
to  receive  the  construction  contended  for,  most  actions  for 
the  recovery  of  money,  as  well  as  actions  for  the  recovery 
of  specific  real  or  personal  property  by  bringing  in  parties 
having  some  equitable  interest,  real  or  supposed,  in  the 
controversy,  may  readily  be  converted  into  actions  to 
be  tried  by  the  court  instead  of  a  jury.  Has  the  legislature 
power  thus  to  subvert,  or  enable  parties  to  evade,  an  impor- 
tant constitutional  provision  ?  If  there  is  any  one  clause 
of  the  constitution  which  the  courts  are  under  greater  obli- 
gation to  protect  from  all  encroachment  than  others,  it  is 
that  which  preserves  trial  by  jury ;  and  it  is  clearly  impos^ 
sible  for  them,  in  view  of  their  duty  in  this  respect,  so  to 
construe  the  provisions  of  the  Code  as  to  render  all  actions, 
legal  as  well  as  equitable,  triable  by  the  court  at  the  option 
of  the  plaintiff. 

But  there  are  other  embarrassments  in  the  way  of  the  con* 
struction  of  section  118,  for  which  the  plaintiff  contends, 
growing  out  of  the  provisions  of  the  Code  in  respect  to 
costs.  It  will  be  found  difficult  if  not  impossible  to  recon- 
cile that  construction  with  those  sections  which  give  costs 
q/*  cimrse  to  the  successful  party  in  all  actions  for  the  reco* 
very  of  money  or  of  specific  real  6r  personal  property.  In 
actions  of  ejectment  especially,  where  so  many  collateral 
and  subordinate  equities  frequently  exist,  the  task  of  harmo- 
nizing the  equity  rule  as  to  parties  with  the  common  law 
rules  as  to  costs,  and  as  to  the  mode  of  trial,  would  b^ 
attended  with  serious  embarrassment. 

Taking  the  Code  then  as  a  whole,  and  comparing  its  various 
provisions  with  each  other,  it  seems  evident  that  the  legisla- 
ture never  intended  section  1 1 8,  to  receive  a  construction 
which  would  authorize  a  suit  like  the  present.  Although 
all  the  difficulties  which  have  been  suggested,  might  not 
arise  in  this  case,  yet  the  section  in  question  can  only  receive 
one  of  two  interpretations.  It  must  either  be  confined 
strictly  to  actions  of  an  equitable  nature,  to  which  alone  it 
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seems  appropriate,  or  it  must  extend  to  actions  of  every 
kind,  whether  legal  or  equitable ;  and  I  have  no  hesitation 
in  holding,  for  the  reasons  suggested,  that  it  should  be 
regarded  as  a  mere  statutory  adoption  of  the  equitable  rule 
on  the  subject  of  parties,  and  was  intended  to  have  substan- 
tially the  same  application.  The  language  of  the  section 
itself  points  to  this  interpretation.  It  authorizes  the  bring- 
ing of  all  those  who  are  necessary  parties  '*  to  a  complete 
determination  or  settlement  of  the  questions  involved." 
This  language  is  inappropriate  to  actions  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal  property ;  but 
embraces  the  very  gist  of  the  rule  which  has  always  pre- 
vailed in  equitable  actions. 

It  is  worthy  of  remark  that  the  construction  here  con- 
tended for,  is  that  which  has  been  of  necessity  to  a  very 
great  extent  practically  put  upon  the  various  provisions  of 
the  Code.  Cases  are  found  so  naturally  to  arrange  them- 
selves according  to  the  classification  which  existed  prior  to 
the  Code,  that  the  distinction  between  legal  and  equitable 
actions,  is  nearly  as  marked  upon  all  the  papers  presented 
to  the  courts  as  formerly.  The  same  names  are  not  used, 
but  the  nature  of  the  cases  has  not  changed,  nor  have  the 
distinctions  been  abrogated.  Very  few  attempts  have  been 
made  to  carry  into  practical  effect  the  idea  of  blending  legal 
and  equitable  causes  of  action  in  one  common  proceeding. 
Were  it  necessary  to  the  decision  of  this  case,  I  should  be 
prepared  to  hold,  that  that  clause  of  the  constitution  which 
provides,  that  ^^  There  shall  be  a  Supreme  Court  having 
general  jurisdiction  in  law  and  equity, ^^  presents  an  insupera- 
ble barrier  to  any  legislative  merger  of  the  two  jurisdictions. 
'  While  the  legislature  may,  as  it  has  done,  ^bolish  the  dis- 
tinctions which  existed  in  mere  matters  of  form,  yet  it  is 
easy  to  show  that  to  blend  the  two  in  respect  to  matters  of 
substance  and  principle,  would  be  virtually  to  subvert  the 
jurisdiction  of  the  court  in  regard  to  the  one  or  the  other; 
which  the  legislature  clearly  has  not  the  power  to  do.  But 
SMTrH.— Vol.  HI.  46 
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I  will  not  pursue  this  topic  farther,  as  the  conclusion  to 
which  I  have  arrived  seems  to  me  fully  warranted  by  the 
previous  reasoning. 

As  therefore  the  present  action  must  be  regarded  as  one 
of  a  purely  legal  nature,  brought  against  the  surviving 
partners,  upon  their  legal  liability,  it  follows,  that  the  execu* 
tors  of  the  deceased  partner,  who  is  liable  only  in  equity, 
were  improperly  made  parties.  Had  the  defendants  united 
in  a  demurrer  upon  the  ground  that  several  causes  of  action 
were  improperly  joined,  they  might  all  perhaps  have  been 
entitled  to  judgment.  But  the  demurrer  is  actually  put  in 
by  the  executors  alone,  and  rests  upon  the  narrower  ground 
that  the  complaint  does  not  state  facts  enough  to  constitute 
a  cause  of  action  against  them* 

If  we  are  right  in  our  reasoning,  the  complaint  is  clearly 
defective  in  this  respect,  and  the  judgment  of  the  Supreme 
Court  should  therefore  be  affirmed. 

Pbatt  and  Strong,  Js.,  concurred  in  this  opinion,  and 
Denio,  J.  in  the  construction  therein  put  on  ^  118  of  the 
Code.  All  the  other  judges  concurred  in  the  result,  upon 
the  ground  that  the  complaint  made  no  cause  of  action 
against  the  respondent,  reserving  the  question  whether  the 
insolvency  of  the  surviving  partners,  or  of  the  partnership 
estate,  would  justify  a  joint  action  against  the  survivors  and 
the  representatives  of  the  deceased  partner. 

Judgment  affirmed. 


Weed  and  another  v.  The  Pakaha  Railroad  Compant.   * 

It  is  no  defence  to  an  action  against  a  railroad  corporation  for  its  failure 

to  transport  a  passenger  with  proper  despatch,  that  the  detention  was  the 

willfsil  act  of  a  condactor  in  charge  of  the  train. 
It  is  immaterial  whether  a  breach  of  contract  result  ftrom  the  negligence  or 

the  willfulness  of  the  defendant's  agent,  if  his  act  is  within  the  scope  of  bis 

employment  and  authority. 
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Appeal  from  the  Superior  Court  of  New- York  city.  The 
action  was  brought  by  husband  and  wife  to  recover  damages 
for  breach  of  duty  by  the  defendant  as  a  carrier  of  passengers, 
whereby  the  wife  was  injured  in  her  health.  On  the  trial 
before  Mr.  Justice  Oakley  and  a  jury,  it  was  proved  that  in 
August,  1854,  the  plaintiffs  were  passengers  on  a  train  of 
cars  of  the  defendant  from  Obispo  to  Aspinwall,  about  thirty 
miles  distant.  The  train  proceeded  about  seven  miles  on 
the  route,  to  a  place  called  the  Barbacoas  Switch,  where  it 
was  detained  during  a  night,  and  did  not  reach  Aspinwall 
until  the  afternoon  of  the  day  following.  There  were  about 
four  hundred  passengers  on  the  train,  who  remained  in  the 
cars  during  the  night,  from  inability  to  procure  other  accom- 
modations. The  weather  was  stormy,  and  the  wife  was 
taken  sick  in  the  night  and  experienced  great  suffering. 
Much  evidence  was  given  tending  to  prove  that  in  conse- 
quence of  the  detention  her  health  was  greatly  and  perma- 
nently injured. 

In  summing  up,  the  plaintiffs*  counsel  insisted  that  the 
evidence  established  that  the  conductor  designedly  lefb  the 
train  at  the  Barbacoas  Switch,  having  that  intention  when 
he  left  Obispo,  and  that  for  this  reason  exemplary  damages 
might  be  given.  He  claimed  damages  on  the  ground  of 
willful  misconduct  and  negligence.  The  counsel  for  the 
defendant  asked  the  court  to  charge  the  jury  that  if  the 
conductor  acted  willfully  in  the  detaining  of  the  train  the 
defendant  was  not  liable  for  that,  as  there  was  no  evidence 
that  defendant  authorized  or  approved  such  misconduct.  The 
justice  refused  so  to  charge,  and  to  such  refusal  the  defend- 
ant's counsel  excepted.  The  justice  then  directed  the  jury, 
among  other  things,  that  although  they  should  find  that  the 
conductor  acted  willfully  in  the  detention  of  the  train,  the 
defendant  would  not  for  that  reason  be  entitled  to  a  verdict; 
to  which  the  defendant's  counsel  excepted.  The  justice, 
after  delivering  his  charge,  directed  the  jury  to  answer  the 
following  questions,  which  were  submitted  to  them  in  writ- 
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ing:  First.  Was  the  detention  at  the  Barbacoas  Station,  byi 
the  conductor  of  the  defendant,  a  willful  act  of  the  conductor?  I 
Second.  In  detaining  the  train  as  he  did  there,  did  the  con- 
ductor act  negligently  or  without  reasonable  care  and 
judgment?  The  counsel  for  the  defendant  excepted  to  tiie 
submission  of  the  first  question  to  the  jury.  The  jury 
answered  each  of  these  questions  in  the  affimiative,  and 
rendered  a  verdict  for  the  plaintifl^,  assessing  damages  at 
S2,000.  Judgment  was  suspended  and  a  case  made  which, 
in  pursuance  of  a  direction  at  the  close  of  the  trial,  was 
argued  at  a  general  term,  where  judgment  was  rendered  for 
the  plaintiffs  on  the  verdict.  The  defendant  appealed  to 
this  court. 

James  T.  Brady,  for  the  appellant 

A.  J.  WUlard,  for  the  respondents. 

Stbono,  J.  The  principal  question  in  this  case  is, 
whether  the  defendants  are  liable  for  the  detention  of  the 
train  producing  damages  to*the  wife,  although  the  detention 
was  the  willful  act  of  the  conductor,  neither  authorized  nor 
approved  by  the  defendants.  The  obligation  of  the  defend- 
ants, from  receiving  the  wife  on  their  train  of  cars  to  be 
carried  to  Aspinwall  and  proceeding  with  the  train  part  of 
the  distance,  to  carry  her  to  that  place  with  all  reasonable 
diligence,  is  not  disputed  by  them  and  admits  of  no  doubt. 
{Story  on  Bailm.,  ^  646  ;  Wibert  v.  New-York  and  Erie  Rail- 
road  Company,  2  Kern.,  263.)  Nor  is  it  claimed  by  them 
that  detention  and  delay  on  the  route,  from  the  mere  negli- 
gence of  the  conductor  or  other  servants  of  the  defendants 
connected  with  the  management  of  the  train,  occasioning 
damage  to  the  wife,  would  not  be  a  breach  of  the  obligation 
for  which  the  defendants  would  be  responsible;  but  they 
insist  that  their  obligation  is  not  broken  and  that  they  are 
not  liable  for  the  willful  act  of  the  conductor  followed  by 
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such  a  result;  and  they  invoke  in  support  of  their  position 
the  rule,  well  sustained  by  principle  and  authority,  that  a 
master  is  not  liable  for  a  willful  trespass  of  his  servant. 

It  is  important,  therefore,  to  inquire  whether  that  rule 
extends  to  a  case  like  the  present,  and  for  that  purpose,  to 
consider  the  basis  on  which  it  is  founded.  The  reason  of 
the  rule  clearly  appears  by  the  cases  in  which  it  has  been 
declared  and  applied.]^ Among  those  cases,  McManus  v. 
Crickett  { 1  Eaht^  106),  is  a  leading  one ;  and  that  was  an 
action  of  trespass  for  driving  a  chariot  against  a  chaise  in 
which  the  plaintiff  was  riding,  whereby  the  plaintiff  was 
thrown  from  his  chaise  and  hurt.  It  appeared  at  the  trial, 
that  a  servant  of  the  defendant,  in  the  absence  of  and  without 
the  direction  or  assent  of  the  latter,  willfully  drove  the  cha- 
riot against  the  chaise ;  and  the  question  was,  whether  for 
that  willful  and  designed  act  of  the  servant  an  action  would 
lie  against  the  defendant,  his  master.  The  court  held  it 
would  not.  Lord  Kenton,  who  delivered  the  opinion,  says, 
"  it  is  laid  down  by  Holt,  C.  J.,  in  Midileum  v.  Fowler^ 
(Salk.9  282),  as  a  general  position,  ^  that  no  master  is  charge- 
able with  the  acts  of  his  servant  but  when  he  acts  in  execu- 
tion of  the  authority  given  him.'  Now  when  a  servant 
quits  sight  of  the  object  for  which  he  is  employed,  and 
without  having  in  view  his  master's  orders,  pursues  that 
which  his  own  malice  suggests,  he  no  longer  acts  in  pursu- 
ance of  the  authority  given  him,  and  according  to  the 
doctrine  of  Lord  Holt,  his  master  will  not  be  answerable 
for  such  act."  The  ground  of  the  decision  was,  that  the 
act  complained  of  was  wholly  without  the  sphere  of  the 
servant's  duties,  and  that  in  the  commission  of  it  the  ser- 
vant was  not  acting  in  his  master's  business ;  that  in  refer- 
ence to  that  ant,  he  was  not  the  servant  of  the  defendant ; 
and  that  the  defendant  could  not  be  held  liable  for  a  wrong 
which  he  had  neither  committed,  nor  authorized  nor  adopted. 

Wright  V.  Wilcox  (19  Wejid.f  343),  is  a  similar  case. 
The  action  was  brought  for  an  injury  to  the  son  of  the 
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plaintiff  in  being  run  over  by  a  wagon  driven  by  one  of  the 
defendants,  a  son  of  the  other  defendant,  while  in  the  employ- 
ment of  the  latter.  At  the  trial,  the  judge  charged  the  jury 
that  both  defendants  were  answerable,  whether  the  injury 
was  willful  or  only  attributable  to  negligence.  On  a  motion 
for  a  new  trial,  which  was  granted,  Cowek,  J.,  who  gave 
the  opinion,  says,  if  the  act  was  willful  the  master  '*  is  no 
more  liable  than  if  his  servant  had  committed  any  other 
assault  and  battery.  All  the  cases  agree  that  a  man  is  not 
liable  for  the  willful  mischief  of  his  servant,  though  he  be 
at  the  time,  in  other  respects,'  engaged  in  the  service  of  the 
former."  After  citing  several  cases,  he  adds :  "  Why  is  a 
master  chargeable  for  the  act  of  his  servant?  Because 
what  a  man  does  by  another,  he  does  by  himself.  The  act  is 
within  the  scope  of  his  agency."  He  says,  *'  the  authorities 
deny  that  when  the  servant  willfully  drives  over  the  man  he 
is  in  his  master^s  business.  They  hold  it  a  departure  aiid 
going  into  the  servant's  own  independent  business." 

Richmond  Turnpike  Co.  v.  Vanderbih  (1  Hill^  4:80),  is  a  case 
of  the  like  character — a  collision  of  steamboats — and  the 
judge  in  the  court  below  refused  to  charge  the  jury  that  if 
the  servant  of  the  defendants  willfully  produced  the  collision 
the  defendants  were  not  liable.  The  plaintiff  recovered, 
and  the  judgment  was  reversed  by  the  Supreme  Court, 
which  held  that  if  the  collision  was  willful  on  the  part  of 
the  defendant's  servant,  the  defendant  w^s  not  liable,  refer- 
ring to  Wright  V.  Wilcox.  After  another  trial,  the  case 
came  into  this  court  (2  Com.,  479),  where  the  doctrine  applied 
in  the  Supreme  Court  was  sanctioned ;  and  it  was  further 
held  that  the  corporation  was  not  liable,  although  the  willful 
act  producing  the  injury  was  authorized  and  sanctioned  by 
the  president  and  general  agent  thereof.  The  reason  of  the 
decision,  stated  in  the  ^pinion  delivered  by  Cadt,  J.,  is  in 
substance,  that  a  general  or  special  agent,  when  he  commits 
or  orders  a  willful  trespass  to  be  c6mraitted,  acts  without  the 
scope  of  his  authority.    In  Hibbard  v.  The  New- York  and 
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Erie  R.  R.  Co.,  in  this  court  (16  iVl  F.,  466,  467,  468), 
the  opinion  is  advaiibed  by  one  of  the  members  of  the  court, 
that  for  an  excess  of  force  in  removing  a  passenger  from  a 
train  of  cars,  in  a  proper  case  for  removal,  by  the  servants 
of  a  railroad  corporation,  the  servants  and  not  the  corpora- 
tion are  responsible.  Another  member  of  the  court  expresses 
the  opinion  that  if  the  removal  viras  unauthorized,  the  only 
remedy  is  against  those  by  whom  the  act  was  done.  The 
doctrine  of  the  cases  above  cited  is  stated  and  fully  discussed 
in  Story  on  Agency ^  %%  466  to  462 ;  and  the  rule  and  the 
reason  of  it  are  thus  given :  '^  But  although  the  principal 
is  liable  for  the  torts  and  negligences  of  his  agent ;  yet 
we  are  to  understand  the  doctrine  with  its  just  limitations, 
that  the  tort  or  negligence  occurs  in  the  course  of  the 
agency.  For  the  principal  is  not  liable  for  the  torts  or  neg- 
ligences of  his  agent  in  any  matters  beyond  the  scope  of  the 
agency,  unless'he  has  expressly  authorized  them  to  be  done, 
or  he  has  subsequently  adopted  them  for  his  use  or  benefit. 
Hence  it  is  that  the  principal  is  never  liable  for  the  unau- 
thorized, the  willful,  or  the  malicious  act  or  trespass  of  his 
agent.|'  /yi  the  cases  on  the  subject,  so  far  as  I  have 
observed,  agree  in  regard  to  the  principle  of  the  rule,  and 
also  in  limiting  the  rule  to  that  principle.  For  acts  of  an 
agent  within  his  authority,  the  principal  is  liable,  but  not 
for  willful  acts  without  his  authority.  ( Phil,  ir  Read.  R.  R. 
Co.  V.  Derby,  14  Hmo.  U.  S.  R.,  468). 

In  the  light  of  this  examination  of  the  class  of  cases  which 
has  been'  considered,  it  cannot  fail  to  be  seen  that  there  is 
an  important  difference  between  those  cases  and  the  one 
before  the  court.  The  former  are  cases  of  willful,  unautho- 
rized, wrongful  acts  by  agents,  unapproved  by  their  princi- 
pals, occasioning  damage,  but  which  do  not  involve  nor 
C^ork  any  omission  or  violation  of  duty  by  their  principals  to 
the  persons  injured ;  wrongs  by  the  agents  only,  with  which 
the  principals  are  not  legally  connected.  In  the  present 
case,  by  means  of  the  wrongful,  willful  detention  by  the 
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conductor,  the  obligation  assumed  by  4;he  defendants  to  carry 
the  wife  with  proper  speed  to  her  destination,  unless  this 
willful  wrong  of  the  conductor  was  an  excuse  to  them,  was 
broken.  The  real  wrong  to  the  wife  in  this  case,  and  from 
which  the  damage  proceeded,  was  the  not  carrying  her  in  a 
reasonable  time  to  Aspinwall,  as  the  defendants  had  under- 
taken to  do ;  and  this  was  a  wrong  of  the  defendants,  the 
carriers,  unless  the  law  excused  them  for  their  delay  on 
account  of  the  misconduct  of  their  agent.  It  is  for  this 
alleged  wrong  of  the  defendants  in  not  performing  their  duty 
as  carriers  with  reasonable  diligence,  from  which  injury  has 
been  experienced,  that  this  action  was  brought;  and  the 
only  question  in  relation  to  the  point  under  consideration 
would  seem  to  be,  whether  they  can  defend  themselves  by 
showing  that  the  delay  on  the  route  was  the  willful  wrong 
of  one  of  their  servants.  The  jury  have  found,  as  necessarily 
included  in  their  general  verdict  for  the  plaintiffs,  that  the 
defendants  did  not  use  due  diligence ;  but  they  have  also 
found,  in  answer  to  a  special  inquiry,  that  the  detention  I 
to  which  it  was  owing  was  a  willful  act  of  the  conductor.  | 
Upon  these  findings,  connected  with,  the  exceptions  to  the 
reftisal  of  the  judge  to  charge  that  if  the  conductor  acted 
willfully  in  detaining  the  train  the  defendants  were  not  liable 
and  charging  the  contrary,  the  question  must  be  whether  the 
fact  that  the  detention  was  a  willful  wrong  of  the  conductor 
at  all  varies  the  law  of  the  case. 

Viewing  the  general  question,  as  it  appears  to  be  clear  we 
must,  as  being  whether  the  defendants  have  discharged  their 
duty  as  carriers,  and  the  particular  point  of  inquiry,  whether 
the  circumstance  that  the  detention  was  a  willful  act  of  their 
servant  will  excuse  what  would  otherwise  be  a  want  of 
proper  diligence,  this  part  of  the  case  is  relieved  from  difiS* 
culty.  If  the  detention  had  resulted  from  negligence  of  the 
conductor,  the  liability  of  the  defendants  would  be  unques- 
tionable. A  master  is  answerable  for  negligence  of  his 
servants  in  the  performance  of  their  duties.  (2  Kent  C^m.^ 
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601,  602.)  Story,  in  his  Treatise  on  Agency  (%  462),  says: 
^'It  is  a  general  doctrine  that  a  principal  is  liable  to  third 
persons,  in  a  civil  suit,  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligence  and  other  malfeasances 
or  misfeasances  and  omissions  of  duty  of  his  agent  in  the 
course  of  his  employment,  although  the  principal  did  not 
authorize  or  justiiy  or  participate  in  or  indeed  know  of  such 
misconduct,  or  even  if  he  forbadel  the  acts  or  disapproved  of 
them,"  &c«  "In  every  such  case,  the  principal  holds  out 
his  agent  as  competent  and  fit  to  be  trusted,  and  thereby,  in 
in  effect,  he  warrants  his  fidelity  and  good  conduct  in  all 
matters  within  the  scope  of  his  agency.''  ( Story  an  Bailm.^ 
%%  400-406;  Stoka  v.  SaUofutaU,  13  Pet,,  U.  S.  R.,  181.) 
No  reasons  exist  for  holding  a  master  liable  for  injuries  from 
negligence  of  his  servants  in  his  employment,  which  do  not 
equally  and  with  like  force  preclude  him  from  alleging  an 
intentional  default  of  a  servant  as  an  excuse  for  delay  in  the 
performance  of  a  duty  the  master  has  undertaken.  In  the 
former  case,  the  negligence  of  the  servant  is  that  of  the 
master,  and  that  is  the  ground  of  the  master's  liability ;  in 
the  latter,  the  act  of  the  servant  is  the  act  of  the  master, 
constituting  negligence  of  the  master;  the  motive  of  the 
servant  making  no  difference  in  regard  to  the  legal  character 
of  the  master's  default  in  doing  his  duty.  The  obligation 
to  be  performed  was  that  of  the  master,  and  delay  in  per- 
formance, from  intentional  violation  of  duty  by  an  agent,  is 
the  negligence  of  the  master. 

In  the  present  case,  the  defendants,  as  carriers,  were 
bound  to  carry  the  wife  the  entire  journey  with  reasonable 
dispatch,  but  the  conductor  stopped  the  train  on  the  route 
unreasonably,  in  known  disregard  of  his  duty;  the  defendants, 
did  not  send  it  forward  as  it  was  their  duty  to  do,  providing 
another  conductor  if  that  was  necessary,  and  that  was  negli* 
gence  of  the  defendants.  It  must  be  assumed,  in  the  absence 
of  any  finding  or  even  proof  to  the  contrary,  that  it  was 

Smth.— Vol.  IH.  47 
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practicable  for  the  defendants  to  forward  the  train  without 
injurious  delay. 

I  am  satisfied,  for  the  reasons  stated,  that  the  rule  of  law 
rMied  on  by  the  defendants  to.  sustain  their  position,  which 
*has  now  been  considered,  is  inapplicable  to  the  case. 

It  is  made  a  point  by  the  defendants  that  judgment  could 
not  properly  be  rendered  against  them,  for  the  reason  that 
the  findings  of  the  jury  that  the  detention  was  a  willful  act 
of  the  conductor,  and  also  that  in  detaining  the  train  he 
acted  negligently  or  without  reasonable  care  and  judgment, 
are  inconsistent  with  each  other ;  but  in  the  view  I  have 
taken  of  the  case,  whether  the  act  was  willful  or  negligent 
makes  no  difference  as  to  the  liability  of  the  defendants ;  in 
either  aspect  the  judgment  was  right. 

Harris,  J.,  did  not  sit  in  the  case :  all  the  other  judges 
concurring, 

V/ 

Judgment  afBrmed«J^ 


The  People  v.  Eeeleb. 

A  Justice  of  the  peace  elected  to  fiU  a  vacaocy  created  otherwise  than  by  the 

expiration  of  a  regular  term,  is  entitled  to  enter  npon  his  office  immediately 

after  the  election. 
The  term  of  a  justice  of  the  peace  appointed  by  the  goTenor  to  flU  a  Tacancy , 

terminates  npon  the  election  of  a  person  to  fill  the  resldae  of  the  unexpired 

term,  at  the  next  annual  town  meeting. 
80  fkr  as  the  act  {eh.  28  of  1849  ),  "  to  proTide  for  filling  Tacancles  in  offlceSf" 

may  be  construed  as  extending  the  term  beyond  siich  election,  it  Is  nncon- 

stitutional. 
Whether  that  act  applies  to  yacancies  in  the  ofiice  of  Justice  of  the  peace,  or 

any  oflices  except  those  which  may  be  filled  at  the  general  state  election 

InKovember,  Quere. 

Appeal  from  the  Supreme  Court    The  attorney-general, 
in  May,  1866,  commenced  an  action  in  the  name  of  the 
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people,  in  the  nature  of  an  information,  and  by  the  com- 
plaint charged  the  "(defendant  with  having  usurped  and 
intruded  into  the  ofSce  of  justice  of  the  peace  of  the  town 
of  Kortright,  in  the  county  of  Delaware.  The  defendant 
put  in  an  answer  to  which  the  plaintiffii  demurred,  and  the 
Supreme  Court  overruled  the  demurrer  and  gave  judgment 
for  the  defendant,  with  costs.  This  judgment  having  been 
affirmed  at  a  general  term  in  the  third  district,  the  attorney- 
general  appealed. 

The  facts  admitted  by  the  pleadings  are  as  follows :  The 
annual  town  meeting  in  Kortright  is  held  in  February  each 
year :  At  the  town  meeting  in  1854,  Theodore  F.  Langley 
was  elected  a  justice  of  the  peace  for  the  full  term  of  four 
years  from  January  1, 1855,  and  entered  upon  the  duties  of 
the  office  on  the  last  mentioned  day,  and  held  the  same  until 
the  first  day  of  June  in  that  year,  when  he  died.  On  the 
twenty-eighth  day  of  July  following,  Governor  Clark,  by 
writing  under  his  hand  and  the  great  seal  of  the  state,  ap- 
pointed the  defendant  to  fill  the  vacancy.  On  the  ninth  of 
August  thereafter,  he  took  the  oath  and  entered  upon  the 
office,  and  has  since  executed  its  duties.  The  annual  town 
meeting  in  1856  fell  on  the  twelfth  day  of  February,  and  on 
that  day  Stephen  Forman  was  chosen  a  justice  of  the  peace, 
by  a  majority  of  the  qualified  voters  of  Kortright,  to  fill  the 
vacancy  occasioned  by  the  death  of  Langley.  He  immedi* 
ately  took  the  oath  of  office  and  claimed  to  be  entitled  to 
enter  upon  its  duties.  The  answer  admitted  the  legality  of 
Forman's  election,  but  claimed  that  he  was  not  entitled  to 
enter  upon  the  office  until  the  1st  day  of  January,  1857. 

John  H.  Reynolds^  for  the  people. 

W.  Murray^  Jr.^  for  the  respondent. 

Denio,  J.  Langley  having  died  in  office  in  June,  1855, 
the  ensuing  town  meeting  in  February,  1856,  presented  the 
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legal  occasion  for  electing  a  person  to  fill  the  vacancy  thus 
arising.  A  choice  was  accordingly  made,  and  Forman  being 
the  successful  competitor,  was  elected  a  justice  of  the  peace 
of  the  town  of  Eortright,  to  fill  the  vacancy.  No  question 
is  made  as  to  the  legality  of  that  election,  and  there  can  be 
none.  But  in  the  interval  between  the  death  of  Langley 
and  the  occurrence  of  the  town  meeting,  namely,  in  July, 

1855,  the  governor  had  appointed  the  defendant  to  fill  the 
vacancy.  The  .terms  of  the  appointment  are  not  stated  in 
the  pleadings ;  but  as  it  could  be  made,  if  at  all,  only  under 
the  act  of  1849  {chr  28),  it  must  have  been  for  the  period 
mentioned  in  that  act,  that  is  to  say,  until  the  commence- 
ment of  the  political  year  next  after  the  annual  election  of 

1856.  This,  if  the  annual  election  means  the  annual  town 
meeting,  as  is  argued,  would  make  the  defendant's  term  of 
office  extend  to  January  1,  1857,  if  the  appointment  is  legal. 
The  contest  between  the  parties  relates  to  this  period  of 
time,  that  is,  from  the  aforesaid  town  meeting  in  February, 
1856,  until  the  first  day  of  January  following ;  the  attorney- 
general  maintaining  that  Forman  was  entitled  to  enter  upon 
the  office  immediately  after  his  election,  and  the  defendant 
claiming  that  the  election  gave  him  only  the  right  to  the 
office  on  the  first  day  of  January,  1857,  some  eleven  months 
after  the  election,  when  his,  the  defendant's,  term  would, 
'according  to  the  argument,  expire.  Upon  this,  two  inqui- 
ries are  presented :  first,  whether  such  an  appointment  as 
was  made  by  the  governor  in  this  case  was  authorized  by 
the  constitution  ;  and  secondly,  whether  the  act  of  1849 
embraced  the  case  of  a  vacancy  in  the  office  of  a  justice  of 
the  peace.  The  last  question  ia  not  material  to  the  decision 
of  the  case,  unless  the  first  is  resolved  in  favor  of  the  de- 
fendant.' 

The  constitutional  provisions  bearing  upon  the  case,  are 
the  following :  **  The  electors  of  the  several  towns  shall,  at 
their  annual  town  meeting,  and  in  such  manner  as  the  legis- 
lature may  direct,  elect  justices  of  the  peace,  whose  term 
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of  office  shall  be  four  years.  In  case  of  an  election  to  fill 
a  vacancy  occurring  before  the  expiration  of  a  full  term, 
they  shall  hold  for  the  residue  of  the  unexpired  term.  Their 
number  and  classification  may  be  regulated  by  law."  {Art. 
6,  §  17.) 

'^The  legislature  shall  provide  for  filling  vacancies  in 
office;  and  in  case  of  elective  offices,  no  person  appointed 
to  fill  a  vacancy  shall  hold  his  office  by  virtue  of  such  ap- 
pointment, longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the 
happening  of  the  vacancy.**    {Art.  10,  ^6). 

Pursuant  to  the  first  of  these  provisions,  the  legislature 
had  determined  that  there  should  be  four  justices  in  each 
town,  who  are  to  be  divided  into  four  classes,  so  that  one 
shall  be  elected  in  each  year.  {1  R.  5.,  Ill,  ^  35).  Where 
a  justice  is  chosen  for  the  full  term,  he  is  to  enter  upon  his 
duties  on  the  first  day  of  January  next  succeeding  the  elec- 
tion ;  but  where  the  election  is  to  supply  a  vacancy,  the 
person  chosen  is  to  take  the  oath  of  office  and  enter  upon 
his  duties  immediately.  {Latos  of  1829,  ch.  356,  ^  2  $  Law 
(f  1880,  ch.  290,  ^  1). 

In  considering  the  question  of  the  constitutional  power 
of  the  legislature  to  postpone  the  commencement  of  the 
term  of  office  of  a  person  chosen  to  supply  a  vacancy  in 
this  office,  we  are  to  bear  in  mind  that  the  constitution  de- 
clares that  a  person  so  chosen  shall  hold  for  the  residue  of 
the  unexpired  term.  If  this  language  is  to  be  understood 
in  its  most  obvious  meaning,  tiiere  is  no  authority  in  the 
legislature  to  abridge  that  residue  and  deprive  the  party 
chosen  of  a  part  of  it ;  or  to  divide  it,  giving  to  a  person 
designated  by  appointment  a  portion  of  it,  and  to  the  person 
chosen  at  the  town  meeting  the  remainder.  By  the  system 
of  the  constitution,  the  office  of  justice  of  the  peace  was 
made  an  elective  office.  It  was  not  only  elective  when  a 
full  term  was  to  be  supplied,  but  also  when  there  was  a 
fraction  of  a  term  left  to  be  provided  for  on  account  of  the 


874  CASES  IN  THE  CX)XJRT  OF  APPEALS. 

The  People  v,  Keeler. 

death,  resigDation  or  removal  of  an  incumbent.  The  only 
vacancy  to  be  supplied  by  appointment  which  could  possibly 
arise,  according  to  these  arrangements,  would  be  during  the 
period  between  the  death,  &c«,  of  the  incumbent  and  the 
occurrence  of  the  next  annual  town  meeting.  It  would  be 
preposterous  to  say  that  the  office  was  vacant  when  there 
was  a  person  at  hand  who  had  been  chosen  by  election  in 
the  manner  required  by  the  constitution,  whose  term  of  ser- 
vice had  commenced,  and  who  stood  ready  to  serve.  In  a 
case  which  may  be  supposed,  and  which  is  not  unlikely  to 
occur,  the  mandate  of  the  constitution,  that  a  person  chosen 
to  fill  a  vacancy  shall  hold  for  the  residue  of  the  unexpired 
term,  would,  upon  the  defendant's  position,  be  entirely  dis- 
obeyed. Suppose  the  term  of  Langley  to  have  expired  on 
the  first  day  of  January,  1857,  Foiman,  on  being  elected  at 
the  town  meeting  of  1856,  would,  according  to  the  consti- 
tution, have  been  entitled  to  serve  during  the  remainder  of 
the  term  ;  but  if  the  defendant's  position  is  sustained,  the 
office  during  that  whole  period  would  belong  to  a  person 
appointed  by  the  governor.  In  other  words,  the  election  to 
fill  the  vacancy,  though  made  according  to  the  constitution, 
would  be  wholly  nugatory. 

But  the  other  provision  of  the  constitution  which  has  been 
referred  to,  must  not  be  lost  sight  of.  The  legislature  is 
required  to  provide  for  filling  vacancies  in  office.  So  far 
there  is  no  conflict  between  the  two.  If  a  justice  die  during 
the  year  a  vacancy  necessarily  arises ;  and  without  legisla- 
tive intervention  it  must  continue  until  the  next  town  meet- 
ing ;  but,  under  the  power  above  mentioned  to  provide  for 
filling  vacancies,  the  legislature  might  properly  direct  it  to 
be  supplied  by  an  executive  appointment.  Such  an  appoint- 
ment would  be  coextensive  with  the  vacancy,  that  is,  it 
would  extend  to  the  next  annual  town  meeting.  This  is  all 
that  the  case  would  require,  and  all  that  could  be  done  con- 
sistently with  the  constitution,  unless  the  power  of  the 
legislature  is  enlarged  by  the  language  which  follows :  "  No 
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person  appointed  to  fill  a  vacancy  (in  an  elective  office) 
shall  hold  his  office,  by  virtue  of  such  appointment,  longer 
than  (until)  the  commencement  of  the  political  year  next 
succeeding  the  first  annual  election  after  the  happening  of 
the  vacancy."  I  will  assume  for  the  present  that  the  words 
*^  annual  election"  as  here  used,  are  to  be  understood  in  a 
general  sense,  so  as  to  embrace  town  meetings  as  well  as 
state  elections,  according  to  the  exigency  of  the  particular 
case.  The  language  is  not  that  the  person  appointed  shall 
hold  the  office  {pr  the  period  indicated,  but  that  he  shall  not 
in  any  case  hold  it  longer.  But  it  may  be  said  the  power 
is  conferred  to  provide  for  an  appointment  which  shall  con- 
tinue for  the  whole  time  mentioned,  and  where  the  power 
exists  the  court  is  not  allowed  to  inquire  whether  it  has  been 
properly  exercised  in  a  given  case.  The  argument  refers  to 
a  sound  principle  of  constitutional  law,  but  upon  a  question 
of  construction  we  must  look  at  all  the  language  of  the 
instrument  to  be  construed.  The  power  conferred  is  to  pro- 
vide for  the  filling  vacancies  in  office,  and  it  cannot  be  made 
to  embrace  the  authority  to  provide  an  incumbent  for  an 
office  not  vacant,  or  for  a  period  beyond  the  vacancy,  unless 
the  intention  is  clear. 

The  direction  that  the  incumbent  selected  to  fill  a  vacan- 
cy shall  not  hold  longer  than  until  a  certain  period,  no  doubt 
implies  that  one  may  in  some  cases  be  appointed  to  hold 
until  that  period,  but  it  does  not  prove  that  under  all  cir- 
cumstances an  appointment  for  so  long  a  time  may  be  made. 
Nearly  all  the  offices  provided  for  by  the  constitution  have 
fixed  terms  of  service.  If  a  vacancy  occurs  during  the 
term,  it  is  to  be  filled  (if  no  particular  provision  for  the 
particular  office  is  made  by  the  con9titution  itself)  pursuant 
to  the  provision  under  consideration ;  but  in  the  case  of 
elective  offices,  an  appointment  to  fill  the  vacancy  is  so  lim- 
ited in  duration  as  to  preserve  as  far  as  practicable  the 
elective  principle.  Except  for  a  consideration  to  be  pre- 
sently mentioned,  the  limitation  would  have  been  simply  until 
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the  Dext  annual  election.  But  at  the  commencement  of  the 
goyemmeut  under  the  constitutiony  the  principal  stat^  offices 
uuder  the  former  constitution  ceased  on  the  last  day  of  the 
year  1847,  and  the  terms  of  new  state  offices  commenced 
on  the  first  day  of  January  1848.  ( ArU  14,  %%  1,  3.)  The 
first  day  of  the  calendar  year  was  fixed  on  as  the  commence- 
ment of  the  political  year.  The  constitution  fixed  the  time 
for  the  annual  election  for  the  Tuesday  succeeding  the  first 
Monday  of  November,  subject  to  be  changed  by  the  legislar 
ture.  ( Art.  3,  ^  9 ;  Art.  14,  §  1.)  This  was  the  general 
election  at  which  the  principal  officers  were  to  be  chosen. 
{^Art.  4,  ^  3  ;  Art.  5,  1-4. )  Thus  a  period  of  nearly  two 
months  intervened  between  the  election  and  the  commence- 
ment of  the  terms  of  the  officers  elected.  And  this  feature 
would  continue  permanentty  unless  the  time  for  holding  the 
general  election  should  be  changed;  and  as  convenience 
would  always  require  some  length  of  time  for  ascertaining 
and  making  known  the  result  of  the  canvass  of  a  state  elec- 
tion, it  followed  of  course  that  there  would  always  be  a 
space  between  the  election  and  the  commencement  of  the 
terms  of  office.  The  method  which  should  preserve  the 
least  possible  departure  from  the  elective  principle  would 
have  been  to  allow  the  appointment,  to  fill  a  vacancy,  to 
extend  only  to  the  next  general  election.  But  if  the  regular 
incumbent  died  during  the  last  year  of  his  term,  there  would 
inevitably  be  a  vacancy  in  the  office  for  the  period  between 
the  election  and  the  commencement  of  the  next  year,  unless 
an  election  for  the  few  weeks  comprising  this  interval  was 
allowed.  In  any  case  great  practical  inconvenience  would 
be  occasioned  by  having  the  term  commence  immediately 
after  the  election.  Hence  instead  of  the  nearest  possible 
approximation  to  the  elective  theory,  the  convention  adop- 
ted that  which  was  practically  the  nearest,  by  allowing  an 
appointment  to  fill  a  vacancy  to  extend  to  the  commence- 
ment of  the  next  political  year  after  the  election.  Such  an 
appointment  to  a  state  office  would  still  be  for  the  vacancy, 
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and  would  not  embrace  a  longer  period.  The  space  of  time 
between  the  election  and  the  beginning  of  the  next  year 
would  be  a  part  of  the  term  of  the  late  incumbent.  The 
appointee  would  hold  to  the  first  day  of  January  succeeding 
the  election,  and  the  person  chosen  by  election  would  enter 
into  the  office  on  that  day.  It  is  apparent  that  the  motives 
for  this  arrangement  are  for  the  most  part  inapplicable  to 
the  case  of  justices  of  the  peace  who  are  to  be  chosen  at 
town  meetings.  The  results ''of  these  elections  may  gener<- 
ally  be  ascertained  without  delay.  Still  the  legislature,  as 
we  have  seen,  have  adopted  the  same  system  in  respect  to 
the  election  ^f  justices  for  the  regular  term.  Whatever 
may  be  the  time  for  holding  the  annual  town  meeting,  the 
justice  chosen  for  the  full  term  does  not  enter  upon  his  office 
until  the  commencement  of  the^ext  year.  I  do  not  doubt 
thewlegality  of  this  provision  for  it  was  a  matter  of  legisla- 
tive discretion.  There  was  propriety  in  confining  the 
terms  of  office  to  the  political  year.  When,  however,  the 
election  is  to  fill  a  vacancy  in  that  office,  the  constitution  has 
itself  determined  the  limit  of  the  appointment  for  the  ante- 
cedent vacancy,  by  giving  to  the  person  elected  the  whole 
residue  of  the  term.  This  is  not  at  all  inconsistent  with  the 
powers  implied  in  the  fiilh  section  of  the  tenth  article 
authorizing  such  appointments  to  extend  to  the  commence- 
ment  of  the  ensuing  year.  The  two  provisions,  when  con- 
strued together,  as  they  must  be,  show  that  although 
appointments  extending  beyond  the  election  may  be  made 
in  many  cases,  the  office  of  justice  of  the  peace  presents  an 
exception.  I  am,  therefore,  of  opinion  that  the  provision  of 
the  act  of  1830,  allowing  justices  elected  to  fill  a  vacancy 
to  enter  upon  the  office  immediately,  was  in  accordance 
with  the  true  construction  of  the  constitution,  and  that  if 
the  act  of  1849  assumes  to  take  away  this  right  and  to  allow 
an  executive  appointment  to  be  interposed  in  its  place,  the 
provision  is  a  plain  violation  of  that  instrument 

Smith.— Vol.  in.  48 
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Having  come  to  this  conclusion  upon  the  question  of  con- 
stitutional power,  it  is  not  important  to  decide  whether  this 
case  of  vacancies  in  the  office  of  justice  of  the  peac«  is 
embraced  in  the  act  of  1849.  The  provision  is  not  limited 
to  state  officers,  as  is  shown  by  the  exception  of  the  cases 
of  county  judge  and  surrogate,  under  certain  circumstances. 
I  am  inclined  to  the  opinion  that  the  words  *'  annual  elec> 
tion,"  as  used  both  in  this  act  and  in  the  tenth  artide  of  the 
constitution,  refer  to  a  state  election,  and  that  the  **  town 
meetings"  are  not  embraced  in  it.  But  however  that  may 
be,  it  is  plain  to  my  mind  that  the  office  of  justice  of  the 
peace  is  not  within  the  enactment.  In  the  cases  intended  to 
be  provided  for,  the  legislature  may,  by  concurrent  resolu- 
tion, remove  the  person  appointed  by  the  governor,  where- 
upon both  houses  are  to  appoint  a  person  in  his  place. 
Independently  of  the  consideration  that  it  could  not  proba- 
bly have  been  intended  to  subject  a  local  officer  of  this  grade 
to  such  a  mode  of  appointment  under  any  circumstances,  the 
constitution  provides  that  the  removal  of  justices  shall  be 
by  such  court  as  shall  be  prescribed  by  law.  It  can  only 
be  done  upon  cause  shown  and  after  an  opportunity  of  being 
heard.  {Art.  6,  ^  17 ).  This  is  a  provision  intended  to  secure 
the  independence  of  this  class  of  judicial  officers,  and  applies 
as  well  to  justices  appointed  to  fill  a  vacancy,  as  to  those 
elected  for  a  full  term.  The  case  of  a  justice  of  the  peace 
cantiot  be  brought  within  the  scope  of  the  act  of  1849, 
unless  the  act  of  1830,  to  which  reference  has  been  made, 
is  considered  as  repealed.  The  provision  of  the  last  men- 
tioned act  upon  the  point  under  consideration,  is  precise 
and  direct.  To  hold  that  it  is  repealed  by  the  provisions  of 
a  general  statute,  which  makes  no  mention  of  it,  or  of  the 
office  in  question,  and  which  would  have  an  extensive  opera- 
tion without  touching  this  subject,  would  be  contrary  to 
the  sound  and  well-settled  doctrine,  that  repeals  of  statutes 
bjr  implication  are  not  allowed,  except  in  cases  where  the 
implication  is  extremely  plain.    ( Duxirris  an  Stama^  674  )• 
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The  judgment  of  the  Supreme  Court  must  be  reversedi 
and  judgment  be  rendered  for  the  plaintiff. 

JoHNSOK,  Ch.  J.,  CoMSTOCK,  Pbatt  and  Roosevelt,  Js., 
concurred  in  this  opinion.  Selden,  Habbis  and  StboivG} 
Js.,  dissented,  the  latter  delivering  the  following  opinion : 

Stbono,  J.  ( dissenting ),  after  stating  the  provisions  of 
the  constitutionandof  the  act  of  Februarys,  1849,  {ch.  28), 
said :  Under  this  act  the  appointment  of  the  defendant  by 
the  Governor  was  made.  It  is  contended  by  the  plaintiffi' 
counsel  that  the  legislature  could  not  authorize  an  appoint- 
ment in  such  a  case  by  any  other  than  the  local  authorities ; 
and  section  2  of  article  10  of  the  constitution  is  referred  to  in 
support  of  the  position.  That  section  is  as  follows :  ^*  AH 
county  oificers  whose  election  or  appointment  is  not  provided 
for  by  this  constitution  shall  be  elected  by  the  electors  of  the 
respective  counties,  or  appointed  by  the  boards  of  supervisors 
or  other  county  authorities,  as  the  legislature  shall  direct. 
All  city,  town  and  village  officers  whose  election  or  appoint* 
ment  is  not  provided  for  by  this  constitution,  shall  be  elected 
by  the  electors  of  such  cities,  towns  and  villages,  or  of 
some  division  thereof,  or  appointed'  by  such  authorities 
thereof  as  the  legislature  shall  designate  for  that  purpose. 
All  other  officers  whose  election  or  appointment  is  not  pro- 
vided for  by  this  constitution,  and  all  officers  whose  offices 
may  hereafter  be  created  by  law,  shall  be  elected  by  the 
people  or  appointed  as  the  legislature  may  direct."  That 
section  applies  only  to  elections  or  appointments  for  full 
terms,  and  not  for  filling  vacancies.  This  is  manifest  not 
merely  from  the  phraseology  of  the  section,  which  is  appro- 
priate only  to  an  election  or  appointment  for  a  full  term, 
but  from  the  fact  that  the  subject  of  filling  vacancies  is  pro- 
vided for  by  the  6th  section  above  recited.  The  latter  pro- 
vision would  be  a  mere  repetition  if  section  2  embraced  cases 
of  vacancies.    Besides,  it  may  perhaps  be  said  that  as  section 
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2  does  not  include  officers  whose  election  or  appointment  is 
otherwise  provided  for  in  the  constitution,  it  does  not  extend 
to  officers  to  fill  vacancies,  the  election  or  appointment  of 
whom  is  provided  for  by  the  6th  section.  The  last  named 
section  imposes  no  restriction  upon  the  legislative  power  in 
regard  to  the  mode  in  which  the  vacancy  shall  be  supplied. 
Regarding  the  act  of  1849  as  valid,  it  conferred  full  authority 
upon  the  governor  to  appoint  for  the  vacancy,  as  was  done 
by  him,  unless  there  was  some  other  provision  of  law  for 
filling  the  same.  The  counsel  for  the  plaintiffi  insists  that 
full  provisions  for  the  case  is  made  by  section  36  {1  R.  5., 
p.  348, )  which  declares  that  **  vacancies  in  all  town 
offices,  except  the  office  of  supervisor,  assessor,  com* 
missioner  of  highways,  overseer  of  the  poor,  collector  or 
overseer  of  highways  shall  be  supplied  by  the  justices  of 
the  town  "  in  the  manner  provided  by  a  previous  section, 
that  is,  by  three  justices  of  the  peace  by  warrant  under 
their  hands  and  seals.  That  section  relates  only  to  town 
officers,  and  unless  a  justice  of  the  peace  is  a  town  officer, 
it  is  wholly  inapplicable.  At  the  time  the  section  became  a 
law,  the  offices  particularly  contemplated  by  the  legislature 
for  its  application  were  doubtless  those  to  which  the  title,  of 
which  the  section  formed  a  part,  had  reference,  and  which 
are  not  expressly  excepted.  The  section  is  in  the  title 
entitled,  <'  of  the  election  and  qualification  of  town  officers, 
and  the  terms  of  their  offices,"  which  did  not  include  jus- 
tices of  the  peace.  Justices  were  then  elected  at  the  annual 
general  elections,  under  provisions  in  the  chapter  entitled 
"  Of  elections  other  than  for  militia  and  town  officers."  The 
mode  of  filling  vacancies  in  that  office  was  prescribed  by 
sections  8  and  9  of  that  chapter,  which  was  at  the  general 
election  next  succeeding  the  happening  thereof,  and  if  not 
then  supplied,  at  a  special  election  to  be  held.  But  beyond 
this  consideration  as  to  the  offices  intended  by  the  legislature 
by  the  section  in  question,  the  fact  that  the  office  of  justice 
of  the  peace  belonged  to  the  class  of  offices  other  than  mill- 
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tia  and  town  offices,  affords  very  strong,  if  not  conclusiye 
evidence*  that  the  office  was  then  regarded  by  the  legislature  • 
a  county,  and  not  a  town  office.  In  1829  a  law  was  passed 
for  the  election  of  justices  of  the  peace  at  the  annual  town 
meetings,  as  is  provided  by  the  present  constitution,  instead 
of  the  general  election  in  the  fall,  but  their  election  was  to 
be  certified,  as  is  the  case  now,  to  the  clerk  of  the  county, 
and  it  was  provided,  as  it  is  by  the  present  law,  that  they 
should  enter  on  their  duties  on  the  1st  of  January  following, 
as  in  the  case  of  all  officers  elected  by  the  people,  except  to 
supply  vacancies,  other  than  officers  of  towns.  Then,  as 
now,  the  oath  of  office  was  to  be  taken  before  the  clerk  of 
the  county.  These  provisions  as  to  the  commencement  of 
the  term  of  office,  and  for  having  the  evidence — of  who  held 
the  office — with  the  county  clerk,  indicate  that  the  office  has 
ever  since  been  regarded  by  the  legislature  as  a  county  office. 
Again,  justices  of  the  peace  are  classed  among  the  '*  public 
officers  of  the  state  other  than  militia  and  town  officers"  in 
the  chapter  of  the  Revised  Statutes  relating  to  the  election 
and  appointment  of  such  officers,  their  qualifications  and 
the  tenure  of  their  offices.  {1  R.  jS.,  95.)  Added  to  these 
evidences  is  the  fact  that  the  jurisdiction  of  justices  for  many 
purposes  extends  throughout  the  county  where  they  reside ; 
and  that,  even  in  respect  to  their  residence  and  the  trial  of 
dvil  suits,  a  statutory  limitation  has  been  supposed  by  the 
legislature  to  be  necessary  to  prevent  their  residing  and 
exercising  that  portion  of  their  powers  where  they  might 
choose  in  the  county.  ( 1  ^.  5.,  102,  ^  12 ;  Ouemsey  v. 
LoveUy  9  Wend.^  319. )  In  judicial  proceedings  they  are 
usually  designated  as  justices  in  and  for  the  county,  instead 
of  naming  the  town  as  their  locality.  I  am  therefore  satis- 
fied that  they  are  not  town  officers  within  the  meaning  of 
the  section  referred  to,  of  the  Revised  Statutes,  for  filling 
vacancies  in  town  offices,  and  that  the  section  has  no  appli- 
cation to  this  case. 
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It  is  clear  to  my  mind  that  the  phrase  *^  offices  of  this 
state,"  in  the  act  of  1849,  embraces  the  office  of  justice  of 
the  peace.  That  language,  in  its  ordinary  interpretation, 
includes  local  offices  under  the  constitution,  those  limited  to 
particular  localities,  as  well  as  offices  for  the  entire  state,  the 
powers  and  duties  of  which  extend  throughout  the  state. 
And  the  provision  in  the  act,  that  nothing  contained  in  it 
shaM  authorize  the  governor  to  fill  a  vacancy  in  the  office 
of  county  judge  and  surrogate  in  certain  cases,  shows  that 
the  words  mentioned  were  used  by  the  legislature  in  such  a 
sense.  All  offices  under  the  constitution,  are  offices  of  the 
state,  without  regard  to  any  other  consideration.  The  office 
of  justice  of  the  peace  is  also  an  office  filled  at  an  annual 
election,  and  the  regular  term  of  which  commences  with 
the  political  year  next  succeeding  the  election.  A  town 
meeting  annually  is  as  much  an  annual  election  as  the  gen- 
eral state  election  held  in  the  fall  for  the  whole  state ;  and 
no  other  provision  existing  by  law  for  filling  a  vacancy  in 
the  office  of  justice  of  the  peace,  there  would  seem  to  be  no 
ground  for  doubt  that  the  law  of  1849  is  applicable  to  that 
office. 

The  defendant  was  entitled  to  hold  the  office  until  the 
end  of  the  year  1856 ;  the  act  of  1830,  so  far  as  it  declares 
that  a  justice  appointed  to  a  vacancy  shall  forthwith  enter 
upon  the  duties  of  the  office,  being  inconsistent  with  the  act 
of  1849  and  therefore  repealed  by  it. 

1  see  no  objection  under  the  constitution  to  the  provision 
in  the  act  of  1849,  entitling  a  person  appointed  to  fill  a 
vacancy  in  the  office  of  justice  of  the  peace,  to  hold  until 
the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  at  which  the  vacancy  could  be  filled. 
Section  five  of  article  ten  of  the  constitution,  confers  express 
power  to  provide  by  law  for  filling  the  vacancy  for  that 
period.  And  the  exercise  of  that  power  is  in  no  respect 
inconsistent  with  the  provision  in  section  seventeen  of  arti- 
cle six  of  the  constitution,  that  '*  in  case  of  an  election  to 
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fill  a  vacancy  occurring  before  the  expiration  of  the  fail 
term/^  in  the  office  of  justice  of  the  peace,  '^  they  shall 
hold  for  the  residue  of  the  unexpired  term."  Construing  the 
two  sections,  as  should  be  done,  together,  the  latter  provi- 
sion means  the  residue  of  the  unexpired  term  after  the 
commencement  of 'the  political  year  next  succeeding  the 
election.  It  is  no  answer  to  this  view  that  the  full  term 
may  expire  at  that  time ;  in  such  a  case  an  election  to  fill 
the  vacancy  would  be  useless  and  should  not  be  held.  It 
follows  that  tiie  judgment  should  be  affirmed. 

Selden  and  Habbis,  Js.,  concurred  in  this  opinion. 

Judgment  reversed. 


Bennett  v.  The  Cnr  op  Buffalo. 

The  power  conferred  by  the  charter  of  Bnf&lo  upon  the  city  comptroller  and 
common  conncil,  to  make  out  an  accurate  description  of  land  returned  for 
the  non-payment  of  taxes  or  assessments  so  imperfectly  described  that  the 
same  cannot  be  located  with  certainty,  and  to  make  out  a  new  tax-roll  there- 
for, does  not  authorize  the  insertion  in  such  new  roll  of  the  name  of  another 
person  as  owner  of  the  land  than  the  person  so  named  in  the  original  roll. 

A  tax  or  assessment  cannot  thus  be  made  a  personal  charge  without  giving  to 
the  person  upon  whom  it  is  sought  to  be  imposed,  the  notice  and  opportunity 
to  apply  for  correction  secured  by  statute  to  persons  named  in  original 
assessment  rolls. 

Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was  in  the  nature  of  trespass,  for  taking  and  carrying 
away  a  quantity  of  bank  notes,  the  property  of  the  plaintiff*, 
of  the  value  of  $4,824.65.  The  defendant  justified  the  taking 
of  the  notes,  by  a  collector  of  taxes  of  the  city,  for  the  non- 
payment of  an  assessment  for  benefit  against  the  real  estate 
of  the  plaintifi*,  which,  as  the  defendant  contended,  was  a 
charge  upon  the  plaintifi*  personally.  The  assessment  was 
for  the  expense  of  constructing  a  ship  canal,  and  was  made 
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by  virtue  of  the  act  oonsolidating  and  amending  the  prior 
acts  respecting  the  city  of  Buffalo,  passed  April  17, 1843, 
( Sest.  LatvSi  116),  as  further  amended  by  several  subsequent 
acts.  The  case  was  tried  by  Mr.  Justice  Bowen,  without  a 
jury.  The  taking  of  the  bills  by  the  collector  was  proved. 
It  appeared  by  the  defendants  evident  that  after  appro- 
priating land  for  the  canal,  an  assessment  was  made  out  and 
signed  by  the  assessors,  who  had  been  appointed  by  the 
common  council  to  assess  the  expense  of  constructing  the 
improvement,  and  that  the  same  was  filed  in  the  office  of 
the  city  clerk  on  the  6th  day  of  March,  1850.  By  this  roll, 
among  other  lands,  sundry  parts  of  outer  lots  numbers  forty- 
seven,  forty-eight  and  forty-nine  were  assessed  for  various 
sums,  amountiDg  to  $5,260.33.  Against  each  of  these 
parcels  of  land  the  name  '* Whitney"  was  written  in  the 
column  of  persons'  names.  The  roll  was  duly  confirmed  by 
the  common  council,  and  after  remaining  in  the  treasurer's 
hands  thirty  days  to  enable  the  parties  assessed  to  pay  volun- 
tarily, it  was  delivered  to  a  collector  of  taxes,  with  a  warrant 
annexed  according  to  the  provisions  of  the  statute.  After 
being  once  renewed,  it  was  finally  returned  by  the  collector, 
with  the  assessment  upon  the  parcels  of  land  above  men- 
tioned unpaid.  The  defendant  gave  in  evidence  a  report 
made  by  Mr.  Cadwalader,  the  comptroller  of  the  city,  annexed 
to  a  schedule  of  lots  and  parts  of  lots,  and  which  was  therein 
stated  to  be  a  description  of  lands  returned  by  Israel  Gillett, 
collector  of  taxes  and  assessments  for  the  city  of  Buffiilo,  for 
non-payment  of  assessments  levied  for  the  puipose  of  defray- 
ing the  expense  of  constructing  the  ship  canal  above  men- 
tioned, *<  the  location  of  which  was  imperfect  in  the  original 
assessment  roll."  The  comptroller  certified  that  the  descrip- 
tion in  his  schedule  was  a  correct  description  of  the  parcels 
of  land  mentioned  in  it,  and  that  the  same  were  so  imper- 
fectly described  in  the  original  roll  that  they  could  not 
be  located  with  certainty.  The  schedule  embraced  the 
parcels  of  land  in  outer  lots  numbers  fortynseveni  forty-eight 
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and  forty-nine,  against  which  the  name  <<  Whitney"  was 
written  in  the  original  roll,  with  the  word  "northerly"  sub^ 
stituted  for  "southerly"  in  a  part  of  the  description.  The 
defendant  then  gave  in  evidence  certain  proceedings  of  the 
common  council,  by  which  the  report  above  mentioned  was 
accepted  and  adopted,  and  the  comptroller  was  directed  to 
make  the  necessary  corrections  in  the  descriptions  of  land 
in  the  said  assessment  roll.  The  comptroller  thereupon 
made  out  a  new  assessment  roll  of  the  several  lots  and  parts 
of  lots  so  stated  to  have  been  returned  by  the  collector  for 
imperfect  descriptions.  This  roll,  as  t<^the  parcels  of  land 
assessed  to  Whitney,  was  identical  with  the  original  roll, 
except  that  the  description  was  corrected  in  the  manner 
stated  in  the  comptroller's  report,  and  except  that  the  name 
of  "Philander  Bennett,"  the  plaintiff,  was  written  in  the 
column  of  persons'  names  instead  of  "  Whitney,"  and  except 
also  that  the  interest  on  the  tax  was  added  to  the  former 
amount.  It  was  properly  certified  by  the  comptroller. 
This  new  roll  was  confirmed  by  the  common  council  March 
8, 1852,  and  after  remaining  with  the  treasurer  thirty  days 
as  required  by  law,  was  placed  in  the  hands  of  Miller,  a 
collector  of  taxes,  who  seized  the  plaintiff's  bank  notes  for 
ihe  assessment  on  the  lots  mentioned.  The  defendant  proved 
that  on  the  5th  November,  1849,  William  Whitney  and  his 
wife  conveyed  to  the  plaintiff  an  undivided  eighth  part  of 
lots  numbers  forty-seven,  forty-eight  and  forty-nine. 

The  plaintiff's  counsel,  among  other  points,  insisted  that 
the  common  council,  under  the  power  to  correct  the  descrip- 
tion of  land  imperfectly  described,  could  not  insert  in  the 
new  assessment  roll  a  different  name  from  the  one  con- 
tained in  the  fonner  roll,  as  the  owner  of  the  land  and  the 
party  to  be  personally  assessed,  and  that  having  done  so  in 
this  instance,  the  proceeding  was  illegal  and  inoperative 
upon  the  plaintiff.  The  judge  decided  that  the  plaintiff  had 
established  a  cause  of  action,  and  that  the  defendant's  evi* 
dence  did  not  make  out  a  defence.    The  defendant's  comiBel 

Smith.— Vol.  HI.  49 
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excepted.  Finally,  the  judge  directed  a  judgment  for  the 
value  of  the  bank  notes,  and  the  defendant  excepted.  The 
court,  at  general  tevm  in  the  eighth  district,  affirmed  the 
judgment.    The  defendant  appealed  to  this  court. 

Nicholas  HUlj  for  the  appellant. 

A*  P.  Laning  and  Solomon  Gf.  Haoen^  for  the  respondent. 

Johnson,  Ch.  J.  The  question  of  the  liability  of  the 
corporation,  if  the  warrant  on  which  the  plaintiff's  property 
was  taken,  was  not  Authorized  by  law,  we  regard  as  settled 
in  favor  of  the  plaintiff  by  the  adjudications  in  this  court. 
(Conrad  v.  Ithaca^  16  N.  F.,  168 ;  Weet  v.  Brockport^  id.^ 
161,  innoU;  Howell  v.  Bt^alo^  16  id.^  612).  In  the  last 
case  cited,  an  error  occurs  in  the  report  which  should  be 
corrected.  Judge  Comstock  agreed'  with  the  minority  of 
the  court  on  the  original  question,  as  to  the  responsibility 
of  the  corporation  for  the  wrongful  acts  of  its  officers,  and 
dissented  from  the  judgment  only  on  the  ground  that  the 
demand  ought  to  have  been  presented  to  the  common 
council  for  audit  or  allowance  before  suit  brought. 

Upon  the  original  assessment  roll,  the  name  of  the  plain- 
:  tiff  does  not  appear,  and  on  that  roll,  therefore,  no  warranty 
could  have  been  lawfully  issued  against  his  personal  pro- 
perty. The  question  therefore  is,  whether  any  authority 
existed  by  law  in  virtue  of  which,  a  personal  responsibility 
has  been  subsequently  imposed  upon  the  plaintiff. 

Section  21  of  chapter  166  (Lam  of  1849,  p.  228),  pro- 
vides for  cases  where  by  mistake  or  otherwise,  lands 
have  been  omitted  and  not  taxed  or  assessed,  nor  included 
in  the  roll  for  such  tax  or  assessment.  In  such  cases,  if  the 
omission  or  mistake  have  occurred  in  an  assessment  for  local 
improvements,  the  common  council  have  power  to  direct 
any  city  officer  to  correct  the  error  by  amending  the  roll, 
or  making  a  further  assessment,  and  includmg  therein  the 
lands  so  omitted. 
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In  the  case  before  us,  the  land  was  not  omitted,  but  was 
imperfectly  described,  so  that  in  the  opinion  of  the  city 
comptroller,  it  could  not  be  located  *with  certainty.  Nor 
were  the  further  proceedings  in  the  assessment  based  upon 
the  statutory  provision  just  stated.  They  were  plainly 
founded  on  section  3  of  chapter  101  {Laios  of  1848,  p. 
117,)  which  provides  for  the  case  of  lands  so  imperfectly 
described  that  they  cannot,  in  the  opinion  of  the  comptrol- 
ler, be  located  with  certainty.  In  that  case,  he  has  power 
to  make  out  an  accurate  description  of  such  lands,  with  the 
amount  of  the  tax  or  assessment,  and  the  interest  thereon, 
and  to  report  the  same  to  the  common  council,  and  they 
thereupon  have  power  to  or^er  a  new  tax  roll  to  be  made 
out  for  the  same,  which  (the  act  says,)  shall  be  filed  and 
become  a  lien  on  such  lands,  and  the  same  shall  be  collected 
in  the  tame  manner  as  original  rolls  are  collected  and 
enforced. 

With  these  provisions  a  compliance  was  had ;  but  it  will 
be  observed  that  the  only  defect  which  can  give  occasion 
for  the  exercise  of  the  power  is  a  defective  description  of  the 
lands,  and  even  if  the  power  of  amendment  were  conferred 
in  larger  words  than  those  employed,  the  probable  construc- 
tion would  not  extend  them  beyond  correcting  the  defect. 
An  error  in  the  name  of  the  party  alone  would  make  no  case 
for  the  correction  of  the  assessment,  nor  would  it  be  a  just 
•construction  to  hold  that  the  coexistence  of  such  an  error 
with  one  on  which  the  power  of  amendment  is  made  to 
depend,  enlarges  the  power  of  amendment  beyond  the  pre- 
cise error  the  existence  of  which  brings  it  into  action.  The 
statute  says  the  new  assessment  shall  become  a  lien  on  the 
lands  and  shall  be  collected  as  original  rolls  are  collected. 
No  original  roll  can  be  collected  by  a  levy  on  the  personal 
property  of  a  party  not  named,  and  we  are  therefore  brought 
back  to  the  question  of  authority  to  insert  a  new  name. 
'  The  statute  does  not  in  terms  confer  it.  If  it  should  be 
implied,  the  party  wodld  be  cut  off  from  those  modes  of 
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correction  and  that  advantage  of  notice  which  the  statutes 
give  to  parties  named  in  original  assessment  rolls.  Sach 
an  implication  of  power  is  not  reconcilable  with  the  just 
construction  of  the  statute,  as  has  already  been  shown. 

We  are  therefore  compelled  to  say  that  the  power  has 
not  been  conferred,  and  that  there  was  no  legal  authority 
for  inserting  in  the  roll  the  name  of  the  plaintiff. 

CoMSTOCK,  Seldek,  Stbokg  and  Habkis,  Js.,  concurred 
in  this  opinion. 

Denio,  J.  ( dissenting.)  It  was  conceded  on  the  argu- 
ment that  an  assessment  if  properly  made  would  contain  a 
personal  charge  against  the  individual  named  on  the  roll  as 
owner  of  the  land,  as  well  as  a  lien  upon  the  land  itself 
This  is  undoubtedly  so  though  it  requires  some  care  to  find 
the  authority  to  make  the  personal  charge.  The  statute 
declares  that  the  common  council  shall  have  power  to  cause 
the  expenses  of  such  an  improvement  as  this  ''  to  be  assessed 
upon  the  real  estate  in  said  city  deemed  benefited  by  such 
improvement  in  proportion  to  the  benefits  Resulting  thereto 
as  nearly  as  may  be."  For  this  purpose  the  common  coun- 
cil is  to  appoint  assessors,  who  are  to  '^make  an  assessment 
roll,  briefly  describing  the  land  on  which  any  assessment  is 
made,  and  assess  the  amount  fixed*  by  the  council  upon  the 
property  benefited  as  equitably  as  they  can."  The  assessment 
when  completed  is,  if  approved,  to  be  confirmed  by  the 
council.  (Irau»^1849,|7.229,^ll.)  Thus  far  the  proceeding 
would  seem  to  be  against  the  land  only.  Then  it  is  pro- 
vided that  all  local  taxes  and  assessments  imposed  by  the 
common  council  shall  be  liens  on  the  real  estate  on  which 
they  are  assessed,  and  that  the  same  proceedings  shall  be 
had  for  the  collection  and  accounting  for  these  taxes  and 
assessments  as  are  provided  for  the  collection  of  and  account- 
ing for  the  general  annual  tax.  ( Act  of  1843,  til.  5,  ^  8, 
ji.  185.)  By  referring  to  the  enactments  respecting  the  annual 
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tax,  we  find  that  the  assessment  roll  is  to  be  delivered  to  the 
collector,  with  the  warrant  thereunto  annexed  commanding 
him  to  levy  and  collect  the  several  sums  in  the  roll  specified 
against  the  persons  or  property  therein  mentioned  or  des- 
cribed and  remaining  unpaid,  in  the  manner  provided  by  law 
for  the  collection  and  levying  of  county  taxes  by  town  col- 
lectors ;  and  it  is  further  declared  that  the  collector  shall 
have  and  possess  all  the  power  and  authority  conferred  by 
law  on  the  collectors  of  county  taxes.  {Lawsof  18^9  j  p.  227  ^ 
^  7,  amending  %  4,  of  tit.  6,  of  the  act  ^1843.)  Again  by  section 
six  of  title  five  of  the  act  of  1843  all  taxes  and  assessments 
remaining  unpaid  for  three  months  may  be  recovered  with 
interest  against  any  person  liable  therefor.  This  clearly 
contemplates  a  personal  liability  in  addition  to  the  lien  upon 
the  land.  The  general  tax  law  for  county  taxes,  as  is  well 
known,  requires  the  names  of  the  taxable  inhabitants  to  be 
set  down  in  the  first  column  of  the  roll ;  then  the  warrant 
authorizes  the  collection  of  the  tax  of  the  persons  named  in 
the  roll  by  distress  and  sale.  ( 1  R.  S.,  390,  <^  9,  396,  ^  37.) 
From  these  different  provisions  I  collect  that,  in  making 
assessments  for  local  improvements  in  Buffalo,  as  the  law 
stood  when  this  transaction  took  place,  the  roll  should  con- 
tain  the  name  of  the  owner  of  the  land  assessed,  and  thail 
the  tax  is  a  personal  demand  against  him,  which  may  be 
enforced  by  levy  and  sale  of  his  personal  property.  This 
leads  us  to  the  question  which  was  warmly  disputed  on  the 
argument,  namely,  whether  the  common  council,  in  making 
the  new  roll,  which  had  become  necessary  in  consequence 
of  the  imperfect  description  of  the  lots  in  question  on  the 
roll  made  by  the  assessors,  could  insert  the  name  of  a  person 
as  owner  different  from  the  one  inserted  in  the  assessors' 
roll.  In  effect  the  common  council  did  insert  the  name  of 
the  plaintiff  instead  of  the  name  of  Whitney,  which  was  on 
the  former  roll,  and  the  consequence  of  such  change  if  legal 
is  that  the  plaintiff  was  made  personally  chargeable  with  this 
assessment.    It  is  argued  by  the  plaintiff's  coimsel  that  the 
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ouiy  circumstance  which  gave  the  common  council  joiisdic- 
t  ii>u  to  make  a  new  roll  was  that  these  lots  were  not  properly 
ilt»6oribtHl.  The  change  then  it  is  argued  should  be  such 
oaly  aii  the  exigency  required,  that  is  to  say,  the  rectifica- 
iiou  of  the  description.  Under  color  of  such  a  power,  the 
couucil,  it  is  insisted,  had  no  right  to  change  the  former  roll 
iu  a  matter  in  which  it  was  in  all  respects  regular.  The 
auuioiity  of  the  council,  it  is  said,  is  limited  to  cor- 
k^tiug  the  description.  The  language  of  the  statute, 
ho  w%>v^r»  is  that  the  council  in  such  eases  has  power  to  order 
^  ck  now  roll  to  be  made  ouf  This  new  roll  is  to  be  filed 
miU  ''  to  be<vme  a  lien  on  such  lands,''  and  the  money  men- 
uoiioU  iu  it  is  to  be  collected  in  the  same  manner  as  original 
loU&ituv  cplltH)ted  and  inforeed.  (X.aacsar*lS4d,  p.  117,  ^  26.) 
It  m  uot  a  mere  correction  of  the  former  roll  as  to  the  des- 
04t)^uou  of  the  land  that  is  autiiorized  to  be  made,  but  a  new 
loll.  'i%^  \m\  created  by  the  assessors'  roll  is  not  continued, 
tna  a  tVo«h  lion  is  established.  The  new  roU  is  itself  to 
b<\H»a4t»  a  lien.  This  substituted  lien  takes  date  from  the 
luuo  th<»  roll  it  filed  or  confirmed,  and  only  from  that  time. 
tu  lht»  int^antime,  changes  in  ownership  may  have  taken 
iWhoOx  nuil  the  person  named  as  owner  when  the  assessors' 
K'U  was  prepared  may  not  be  the  owner  when  the  new  one 
Mi  u^aUn  out.  But  there  is  no  authority,  express  or  implied, 
io  uiNOi't  Ute  name  of  a  person  in  the  roll  who  is  not  the 
v^w  \m  ol'  the  land  assessed.  The  party  personally  liable  is 
\M  iM^^  who  owns  the  land  when  the  lien  is  created.  It 
w>>uUI  h^  incongruous  to  make  a  personal  charge  against  one 
ki^fwon  while  you  annex  a  lien  to  the  land  of  another  for  the 
saiM^  burthen.  There  is  no  cause  for  making  the  personal 
^haril^i  except  that  the  person  upon  whom  it  is  made  is  the 
owner  of  Und  benefited  by  the  improvement ;  when  such  a 
mrson  is  found  a  lien  is  imposed  upon  his  land,  and  in  order 
to  allbrd  an  additional  remedy  for  its  collection  he  is  made 
paifonally  liable  for  its  payment.  In  my  opinion,  the  inten- 
Son  of  the  legislature  in  allowing  the  common  councU  to 
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make  a  new  roll  in  the  case  of  imperfect  descriptions  of 
land  was,  in  the  first  place,  to  make  the  description  certain 
and  then  to  make  such  other  alterations  as  the  change  of 
circumstances  occasioned  by  the  lapse  of  time  had  rendered 
necessary.  They  are  required  to  make  a  perfect  roll,  and  to 
do  so  they  must  charge  the  individuals  with  the  assessment 
whom  they  find  to  be  the  owners  when  the  new  roll  is 
made. 

It  was  not  necessary  for  the  defendant  to  prove  that  the 
plaintiff  had  become  the  owner  of  the  land*  If  he  lived  in 
the  city,  and  it  is  not  asserted  that  he  did  not,  the  council 
had  jurisdiction  in  the  case,  and  the  exercise  of  that  juris- 
diction cannot  be  questioned  in  an  action  of  tort.  The 
council  determined,  in  a  case  within  their  jurisdiction,  that 
the  plaintiff  as  the  owner  of  this  land  was  personally  liable 
for  this  tax.  That  is  sufficient  for  their  protection  and  for  the 
protection  of  the  corporation  of  which  they  were  officers. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

Pratt  and  Roosevelt,  Js.,  concurred  in  this  opinion. 

Judgment  affirmed. 


Obosvekob  v.  The  Atlantic  Fibb  Iksubakge  Compant 
OF  Bbookltk. 

Where  a  fire  policy  names  the  owner  of  the  property  as  the  person  insnred, 
and  declares  the  damages  in  case  of  loss  to  be  payable  to  another  person 
therein  named  as  mortgagee,  the  latter  cannot  recover  in  case  of  a  breach 
of  the  conditions  of  the  policy  by  the  mo^j||g[agor. 

In  snch  case,  the  contract  is  with  the  mortgagor,  and  for  the  insurance  of  his 
interest,  and  the  mortgagee  can  recover  only  where  the  mortgagor  could 
have  done  so,  had  the  money  been  payable  to  himself  instead  of  being  pay- 
able for  his  benefit  to  the  mortgagee. 

The  cases  of  The  Tradtri  Intvranee  Company  v.  Robert  (9  Wend.^  404), 
and  TUlou  y.  The  JTin^^^M  MrUwd  Tmurance  Company  (1  SeU.,  406\  so 
Air  as  it  follows  the  former,  overmled. 
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only  circumstance  which  gave  the  co^ 
tion  to  make  a  new  roll  was  that  thesr 
described.    The  change  then  it  is  ; 
only  as  the  exigency  required,  that  ' 
tion  of  the  description.    Under  co^ 
council,  it  is  insisted,  had  no  right  - 
in  a  imatter  in  which  it  was  in  a-' 
authority  of   the   council,   it   is 
recting  the  description.     The 
however,  is  that  the  council  in 
**  a  new  roll  to  be  made  out." 
and  ^*  to  became  a  lien  on  sucli 
tioned  in  it  is  to  be  collected 
rolls  are  collected  and  inforce 
It  is  not  a  mere  correction  ' 
cription  of  the  land  that  is 
roll.    The  lien  created  by ' 
but  a  fresh  lien  is  estal)' 
become  a  lien.    This  sp> 
time  the  roll  is  filed  or 
In  the  meantime,  eha> 
place,  and  the  person 
roll  was  prepared  ma  • 
is  made  out.    But  ti 
to  insert  the  name  o- 
owner  of  the  land  . 


-JfiGty.    The 

.  juir  did  ^'  insure 

.  _^  JT  fire,  to  the 

^  loose,  &c.,  until 

:  -  a>  Seth  Grosve- 

..  1  condition  that  in 

.  -zs  interest  of  the 

le  policy,  either  by 

-^js  of  the  company 

saiold  from    tbence- 

.:•  j£r.  Justice  Slosson 

.    vf  policy,  the  loss  and 

..  jEfwC^    He  then  proved 

.^T  i»de  by  Eugene  Mc 

.  .jmriment  by  the  latter  to 

je  wiicT.    The  defendant's 

e  njinadrs  counsel  admitted 

.    ^4»  «De  month  before  the 

_riA  a  ±e  policy  as  the  assured, 

n-'  :nereiQ  described  to  one 

c^  oui:  die  evidence  was  inad- 

^  .tianwl  excepted.    A  verdict 

.  5um^*t  to  the  opinion  of  the 

•^(wi^cowtti  having  been  ordered 

i^ytftkd  to  this  court. 


the  one  who  own^ 
would  be  incongi 
person  while  y< 
same  burthen, 
charge,  excep* 
ovmer  of  Ian 
person  is  fon 
to  afibrd  an  .: 
personally  !• 
tion  of  the 


jtfJ^UiDt. 


■MCfi  w<r  iMorance  is  a  contract  of 
A  «swa  upon  such  a  contract,  it 
J*  Mr<^  Wttwd  kas  sustained  a  loss. 
^  ^w4M«t(7  V  «  w»r»ble  interest  at  the 
j^^    W^xilrttsft  MMch  mterest,  the  party 
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contract  was  between  the  defendants 
'  agreement  was  to  insure  Eugene  W. 
s  or  damage  by  fire,  to  the  amount  of 
I*  story  bridL  dwelling-house.    But  after 
uiade,  and  before  the  alleged  loss,  McCarty 
iveyed  the  property  insured*    At  the  time 
tJ  no  insurable  interest;  of  course,  he  has 
indemnity.     No  actioui  therefore,  could  be 
;»on  the  policy  by  McCarty.  ^^    ^ 
■'  time  the  insurance  was  effected,  the  plaintiff 
Ion,  Grosvenor,  was  the  holder  of  a  mortgage 
premises  insured.    As  such  mortgagee,  he,  too, 
isurable  interest.    The  extent  of  that  interest  was 
imt  of  his  debt.    To  that  extent  he  might  have  con- 
1  with  the  defendants  to  indemnify  him  against  loss  by 
The  payment  of  his  debt  would  as  completely  termi- 
the  contract  to  insure  as  would  the  alienation  of  the 
|)erty,  when  the  contract  is  made  with  the  owner. 
The  important  inquiry  in  this  case  is,  to  which  of  these 
•  lasses does  the  contract  in  question  belong?    The  action  is 
brought  by  the  plaintiff  as  mortgagee.    The  contract  was 
made  with  McCarty,  the  mortgagor.    But  the  policy  pro- 
vides that  in  case  of  loss,  such  loss  should  be  payable  to  the  . 
plaintiff.    What  is  the  legal  effect  of  this  provision  ?    With- 
out it  the  plaintiff  could  have  had  no  claim  against  the  defend- 
ants for  indemnity.     Is  this  provision  to  be  regarded  as  an 
appointment  of  th'e  plaintiff  to  receive  any  money  which 
might  become  due  from  the  insurers  by  reason  of  any  loss 
sustained  by  the  mortgagor,  or  has  it  the  effect  to  render 
the  policy,  which  would  otherwise  be  a  contract  to  indemnify 
the  mortgagor  against  a  loss,  a  contract  to  indemnify  the 
mortgagee?    A  determination  of  thia^tjuestion  will  also 
determine  the  rights  of  the  parties  to  this  action. 

Were  it  not  for  one  or  two  decisions  in  this  state  bearing 
upon  the  question,  I  should  have  little  difficulty  in  pronounc- 
ing in  favor  of  the  former  of  these  propositions.    It  seems  to 
Shith. — Vol.  III.  50 
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'  me  to  be  very  clear  that  it  was  the  intention  of  all  the 
parties  that  the  interest  of  the  ^mortgagor,  and  not  that  of 

r  the  mortgagee,  should  be  insured.  It  is  stated  in  the  policy 
that  the  property  insured  is  the  property  of  McCarty,  and 
that  he  is  the  person  insured.  McCarty  paid  the  premium. 
He  made  the  contract.  His  interest  as  owner,  and  not  that 
of  the.plaintiff  as  mortgagee,  was  the  subject  of  the  insu- 
rance. The  plaintiff  was  merely  the  appointee  of  the  party 
insured  to  receiye  the  money  which  might  becoqie  due  him 
from  the  insurers  upon  the  contract  The  provision  in  the 
policy  in  this  respect  had  no  more  effect  upon  the  contract 
itself  than  it  would  if  it  had  been  provided  that  the  loss  for 
which  the  insurers  should  become  liable  should  be  deposited 
in  a  specified  bank  to  the  credit  of  the  party  insured. 

Suppose  that  the  plaintiff,  although  described  in  the  policy 
as  a  mortgagee,  had,  in  fact,  held  no  mortgage,  could  it  be 
pretended  that  the  defendants  might  have  avoided  the  policy 
on  the  ground  that  the  plaintiff  had  no  insurable  interest  ? 
Or,  suppose  again,  that  after  the  contract  had  been  made, 
the  mortgage  had  been  paid,  could  it  be  claimed  that  the 
contract  to  insure  had  also  ceased  ?  I  presume  none  vnll 
deny  that,  in  either  case,  the  contract  would  have  con- 
tinued in  force  for  the  benefit  of  the  ovmer  of  the  property 
insured.  If  so,  it  must  have  been  because  the  interest  of 
the  mortgagor,  and  not  that  of  thq^  mortgagee,  was  the  thing 
insured.  I  agree  with  the  court  below  that  "there  is 
nothing  in  the  language  of  the  policy  on  which  the  court  can 
adjudge  that  in  legal  effect  it  is  a  contract  insuring  the 
interest  of  the  mortgagee  as  such,  except  in  the  provision 
which  declares  that  the  loss,  if  any,  which  occurs  under  the 
contract  insuring  the  mortgagor's  interest,  shall  be  payable 

^  to  the  mortgagee.  '^That  provision  merely  designates  a  per- 
son to  whom  such  loss  is  to  be  paid,  and  shows  that  he  is  a 
person  who  may  have  an  interest  in  its  being  so  paid." 

The  undertaking  to  pay  the  plaintiff  was  an  undertaking 
collateral  to  and  dependent  upon  the  principal  undertaking 
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&  insure  the  mortgagor.  The  effect  of  it  was,  that  the.: 
defendants  agreed  that  wheneiyer  any  money  should  become 
due  to  the  mortgagor  upon  tke  contract  of  insurance,  they 
would,  instead  of  paying  it  to  the  mortgagor  himself,  pay 
it  to  the  plaintiff.  The  mortgagor  must  sustain  a  loss  for 
which  the  insurers  were  liable,  before  the  party  appointed 
to  receive  the  money  would  h^^ve  a  right  to  claim  it.  It 
is  the  damage  sustamed  by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that  is  recoverable  from 
the  insurers.  ( Macomher  v.  The  Cambridge  Mutual  Fire  Ins. 
Co.j  8  Cush.j  133.)  The  insurance  being  upon  the  interest  of 
the  mortgagor,  and  he  having  parted  with  that  interest  before 
the  fire,  no  loss  was*8ustained  by  him,  and,  of  course,  none 
was  recoverable  by  his  assignee  or  appointee.  The  right  of 
such  a  party  being  wholly  derivative,  cannot  exceed  the 
right  of  the  party  under  whom  he  claims.  ( Carpenter  v.  The 
Providence  Washington  Ins.  Co.j  16  Peters^  495;  Foster  v. 
The  Equitable  Fire  Ins.  Co.,  2  Gray,  216). 

I  agree  with  the  learned  judges  who  delivered  opinions 
upon  the  decision  of  this  case  in  the  court  below,  that 
there  is  no  just  ground  for  discrimination^between  this  case 
and  that  of  an  assignment  of  the  policy  to  a  mortgagee  to 
be  held  by  him  as  collateral  security  for  his  debt,  with  the 
consent  of  the  insurer.  In  either  case  the  insurance  is  upon 
the  interest  of  the  mortgagor.  The  terms  and  conditions 
upon  which  indemnity  may  be  claimed  are  agreed  upon,  and 
then  the  original  parties  further  agree  that  when,  by  the  terms 
and  conditions  of  the  contract,  the  insurers  shall  become 
liable  by  reason  of  a  loss  sustained  by  the  party  insured,  the 
money  shall  be  paid,  not  to  the  party  who  has  sustained  the 
loss,  but  to  his  appointee  or  assignee  for  his  benefit.  Such 
an  appointment  or  assignment  ought*  not  to  be  construed  so 
as  to  vary,  in  any  respect,  the  liabilities  of  the  insurers  upon 
their  original  contract.  It  is  certainly  true,  as  was  said  by 
Mr.  Justice  Woodeuff,  that  "  when  applied  to  other  agree- 
ments for  the  payment  of  money,  an  assignment  does  no 
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more  than  direct  to  -whom  it  shall  be  paid  wben^it  shalf 
become  due." 

The  case  of  The  Traders'  iwf  Co.  v.  Ihbert  (9  Wend.^  404), 
was,  in  my  judgment,  erroneously  decided^  and  im^s  by 
subsequent  recognition  or  acquiescence,  it  has  Dlecome  so 
securely  imbedded  in  Hke  law  of  thiS  state  that  it  may  not 
be  disturbed,  it  ought  not  ta.be  followed.  It  was  a  condi- 
tion of  the  policy  in  that  case,  that  it  should  cease  if  the 
assured  should  effect  a  further  insurance  upon  the  property, 
and  should  omit  to  give  notice  of  such  further  insurance  with- 
in a  reasonable  time.  The  policy  in  question  was  assigned  to 
a  mortgagee  with  the  assent  of  the  insurers.  After  this  assign- 
ment, the  party  insured  effected  a  further  insurance  with 
another  company^  and  neglected  to  give  the  requisite  notice. 
It  was  held  that  the  action  being  brought  by  the  assignee  of 
the  policy,  though  in  the  name  of  his  assignor,  lio  act  of  the 
latter  after  the  assignment,  could  be  allowed  to  prejudice 
the  rights  of  the  former.  The  argument  by  which  this 
result  was  reached,  seems  to  me  to  have  been  singularly  illo- 
gical and  inconclusive.  Indeed,  it  depends  entirely  upon 
the  misapplication  of  a  very  familiar  principle :  "  Had  the 
nominal  plaintiff  executed  a  release  to  the  insurance  com- 
pany," say  the  court,  "  it  would  have  no  effect  upon  the 
rights  of  the  assignee ;  and  if  he  could  not  directly  discharge 
the  right  of  action  which  he  had  assigned,  surely  he  cannot 
do  it  indirectly.  The  fact,  therefore,  of  his  having  effected 
a  subsequent  insurance  upon  the  same  premises,  can  have 
no  influence  upon  the  rights  of  the  real  plaintiff  in  this  suit." 
It  is  quite  obvious,  I  think,  that  the  learned  judge  who  deli- 
vered the  opinion,  entirely  failed  to  discriminate  between 
acts  done  for  the  purpose  of  discharging  the  liability  of  the 
insurers  upon  their  contract,  and  acts  which,  by  the  terms  of 
the  contract,  were  necessary  in  order  to  contiuue  such  lia- 
bility. All  will  agree  in  the  soundness  of  the  premises 
upon  which  the  argument  is  founded.  It  is  true  that  the 
assignor  of  a  right  in  action  cannot  indirectly,  any  more 
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than  he  can«directly^  do  any  thing  which  will  discharge  the 
liability  o&  the  other  contracting  party  to  his  assignee.  But 
it  is  e(][bally  true,  thitwhere  sush  liability  is,  by  the  terms 
of  the  contract,  made  to  depend  upon  the  performance  of 
an  act  by  the  assignor,  an  assignment  of  the  contract  will 
not  operate  to  dispense  with  the  periiirmanci  of  the  act  as  a  ^^ 
condition  of  liability.  '  It  had  teen  stipulated  between  the  \ 
contracting  parties,  that  if  the  assured  should  effect  a  fur- 
ther insurance  and  should  omit  to  give  notice  to  the  insurers 
of  such  further  imurance,  the  whole  contract  should  be  at 
an  end.  This  was  the  condition  upon  which  the  insurers 
were  to  continue  liable.  It'was  no  less  a  condition  after 
the  assignment  than  before.  The  assignee  took  the  contract 
with  knowledge  that  it  might  be  avoided  bf  a  failure  toper- 
form  this  condition.  The  inference  of  the  court,  therefore, 
that  because  the  assignor  of  a  right  in  action  cannot, 
directly  or*  indirectly,  release  such  right  of  action  to  the 
prejudice  of  his  assignee,  the  fact  that  subsequent  to  the 
assignment  of  the  policy,  the  assignor  effected  a  further 
assurance  without  giving  notice  as  required  by  the  terms  of 
the  policy,  could  have  no  influence  upon  the  rights  of  the 
assignee,  is  not  justified. 

Again,  it  is  said  by  the  court,  in  The  Traders^  Ina.  Co.  v. 
Roberta  that  *'  after  the  assignment  of  the  policy  to  Bolton, 
the  mortgagee,  Robert,  in  whose  name  it  was  originally 
taken,  had  no  interest  in  it,  and  that  the  rights  of  the  par-  : 
ties  were  the  same  as  if  the  policy  had  been  given  to  Bolton.'*  1 
This,  too,  is  an  obvious  error.    Robert  was  as  much  inte- 
rested in  the  policy  after  he  had  assigned  it  to  his  creditor 
as  before.    The  money  for  which  the  insurers  might  become 
liable  was  to  be  applied  to  his  use.    The  only  effect  of  the  . 
assignment  was  to  make  a  specific  appropriation  of  the 
money  beforehand  to  the  payment  of  a  specific  debt.    The  . 
insurance  was  for  the  benefit  of  the  owner  of  the  property 
by  whom  it  was  obtained,  but  it  was  convenient  for  him,  as 
in  the  case  now  in  hand,  to  appoint  the  particular  creditor 
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who  should  receive  the  money  in  case  of  a  loss.  The  real 
interest  of  the  party  insured  remained  unchanged^ 

From  the  judgment  of  tlfe  Supreme  t!ourt  in  The  'Praden^ 
Ins.  Co,  V.  Robert^  there  was  no  appeal. .  The  decision  was 
suffered  to  become  the  law  of  the  case.  There  stood  upon 
the  records  of^the  c9urt  an  absolute,  unimpeachable  and 
irreversible  judgment  in  fSRror  of  Robert  against  the  insu- 
rance company.  The  legal  title  to  the  judgpient  was  in 
Robert.  A  contingent,  equitable  interest  was  vested  in 
Bolton,  the  assignee  of  the  policy.  That  interest  was 
extinguished  by  the  payment  of  the  debt,  to  secure  which 
it  had  been  assigned.  Thus  the  entire  equitable  as  well  as 
legal  right  to  the  judgment  became  united  in  Robert  the 
plaintiff.  Undef  these  circumstances,  the  Supreme  Court, 
as  though  aware  of  the  injustice  which  its  decision  was 
likely  to  work  out,  made  an  order,  upon  motion  of  the 
defendant  in  the  judgment,  staying  all  further  j^roceedingii 
thereon,  thus,  practically,  reversing  their  own  judgment  in 
the  case.  This  order  was  reversed  by  the  Court  for  the 
Correction  of  Errors,  and,  in  my  judgment,  very  properly. 
The  decision  was  put  upon  the  ground  that,  as  a  valid 
judgment  had  been  obtained  upon  the  policy,  the  payment 
by  Robert  of  the  debt  to  Bolton,  for  the  security  of  which 
the  policy  had  been  assigned,  <'  had  no  other  effect  than  to 
bring  back  to  him  that  interest  in  the  policy  which  he  had 
assigned,  and,  of  course,  the  interest  also  in  the  judgment 
which  had  been  obtained  upon  the  policy.  {Robert  y.  The 
Traders'  Im.  Co.,  17  Wend.,  631.) 

Were  the  question  left  here,  I  should  have  little  hesitation 
in  saying  that  the  judgment  of  this  court  ought  not  to  be 
controlled  by  the  decision  in  The  Traders'  Ins.  Co.  v.  Robert. 
But  the  same  question  was  before  this  court  in  TUlouy.  The 
Kingston  Mutual  Ins.  Co.  ( 1  Seld.,  405 ),  and  was  disposed 
of  in  a  similar  way.  In  that  case  the  insurance  had  been 
effected  by  three  partners  and  the  policy  had  been  assigned 
to  a  mortgagee  of  the  premises  to  secure  his  debt.    After- 
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wards,  one  of  the  partners  sold  out  and  released  to  his  co- 
partners his  interest  in  the^^roperty  insured.  A  loss  having 
occurred,  an  a6tion  was  brought  upon  the  policy  in  the  name 
of  all  three  of  the  partners.  The  action  was  defended  on 
the  ground  that  the  policy  had  been  rendered  void  by  the 
alienation.  The  Supreme  Court  held  that  the  transfer  of 
the  interest  of  one  partner  to  fais  co-partners  was  not  such 
an  alienation  of  the  property  as  would  avoid  the  policy. 
Judgment  was  accordingly  rendered  against  the  company  for 
the  full  ampunt  of  the  loss.  The  case  being  brought  into 
this  court  upon  appeal,  it  was  held  here,  upon  the  authority 
of  Murdoch  v.  The  Chenango  County  Mutual  Ins.  Coj  ( 2  Conut.^ 
210),  that  the  plaintflfs  could  not  recover  for  their  own  benefit 
on  the  ground  that  one  of  the  plaintiflfs  had  no  interest  in  the 
action. 

The  question  now  before  the  court  was  decided  enturely 
upon  the  authority  of  Robert  v.  The  Traders*  Ins.  Co.,  and 
I  think  I  may  be  allowed  to  add,  without  much  consideration. 
The  learned  judge  who  pronounced  the  opinion  of  the  court, 
though  he  had  been  the  successful  counsel  in  the  case  of 
Robert  v.  The  Traders*  Ins.  Co.j  evidently  misapprehended 
the  value  of  that  case  as  an  authority,  for  he  says,  after 
stating  the  point  decided  by  the  Supreme  Court,  that  **  the 
case  afterwards  came  in  a  different  form  before  the  court  for 
the  correction  of  errors,  and  that  court  recognized,  approved 
and  substantially  affirmed  the  judgment."  In  this  I  think 
he  was  mistaken.  I  have  already  noticed  the  circumstances 
under  which  the  case  came  before  the  court  of  errors,  and 
shown  that  the  question  now  under  consideration  had  already 
passed  beyond  the  reach  of  that  court;  Had  it  not  been 
so,  the  report  of  the  case  furnishes  strong  ground  for  the  belief 
that  the  result  would  have  been  different. 

The  learned  judge,  further  to  sustain  the  authority  of 
Robert  v.  The  Traders^  Ins.  Co.y  and  to  show  that  the  ques- 
tion ought  to  be  regarded  as  closed  against  further  conside- 
ration, proceeded  to  say,  that  the  case  had  already  been  twice 
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only  circumstance  which  gave  the  common  council  jurisdic- 
tion to  make  a  new  roll  was  that  these  lots  were  not  properly 
described.  The  change  then  it  is  argued  should  be  such 
only  as  the  exigency  required,  that  is  to  say,  the  rectifica- 
tion of  the  description.  Under  color  of  such  a  power,  the 
council,  it  is  insisted,  had  no  right  to  change  the  former  roll 
in  a  matter  in  which  it  was  in  all  respects  regular.  The 
authority  of  the  council,  it  is  said,  is  limited  to  cor- 
recting the  description.  The  language  of  the  statute, 
however,  is  that  the  council  in  such  cases  has  power  to  order 
**  a  new  roll  to  be  made  out."  This  new  roll  is  to  be  filed 
and  ^*  to  became  a  lien  on  such  lands,"  and  the  money  men- 
tioned in  it  is  to  be  collected  in  the  same  manner  as  original 
rolls  are  collected  and  inforced.  ( Lattfs  of  1848,  p.  117,  ^  26.) 
It  is  not  a  mere  correction  of  the  former  roll  as  to  the  des- 
cription of  the  land  that  is  authorized  to  be  made,  but  a  new 
roll.  The  lien  created  by  the  assessors'  roll  is  not  continued, 
but  a  fresh  lien  is  established.  The  new  roll  is  itself  to 
become  a  lien.  This  substituted  lien  takes  date  from  the 
time  the  roll  is  filed  or  confirmed,  and  only  from  that  time. 
In  the  meantime,  changes  in  ownership  may  have  taken 
place,  and  the  person  named  as  owner  when  the  assessors^ 
roll  was  prepared  may  not  be  the  owner  when  the  new  one 
is  made  out.  But  there  is  no  authority,  express  or  implied, 
to  insert  the  name  of  a  person  io  the  roll  who  is  not  the 
owner  of  the  land  assessed.  The  party  personally  liable  is 
the  one  who  owns  the  land  when  the  lien  is  created.  It 
would  be  incongruous  to  make  a  personal  charge  against  one 
person  while  you  annex  a  lien  to  the  land  of  another  for  the 
same  burthen.  There  is  no  cause  for  making  the  personal 
charge,  except  that  the  person  upon  whom  it  is  made  is  the 
ovmer  of  land  bencffited  by  the  improvement ;  when  such  a 
person  is  found  a  lien  is  imposed  upon  his  land,  and  in  order 
to  afibrd  an  additional  remedy  for  its  collection  he  is  made 
personally  liable  for  its  payment.  In  my  opinion,  the  inten- 
tion of  the  legislature  in  allowing  the  common  council  to 
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make  a  new  roll  in  the  case  of  imperfect  descriptions  of 
land  was,  in  the  first  place,  to  make  the  description  certain 
and  then  to  make  such  other  alterations  as  the  change  of 
circumstances  occasioned  by  the  lapse  of  time  had  rendered 
necessary.  They  are  required  to  make  a  perfect  roll,  and  to 
do  so  they  must  charge  the  individuals  with  the  assessment 
whom  they  find  to  be  the  owners  when  the  new  roll  is 
made. 

It  was  not  necessary  for  the  defendant  to  prove  that  the 
plaintifi'had  become  tlie  owner  of  the  land.  If  he  lived  in 
the  city,  and  it  is  not  asserted  that  he  did  not,  the  council 
had  jurisdiction  in  the  caise,  and  the  exercise  of  that  juris- 
diction cannot  be  questioned  in  an  action  of  tort.  The 
council  determined,  in  a  case  within  their  jurisdiction,  that 
the  plaintiff  as  the  owner  of  this  land  was  personally  liable 
for  this  tax.  That  is  sufScient  for  their  protection  and  for  the 
protection  of  the  corporation  of  which  they  were  ofScers. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

Pbatt  and  Roosevelt,  Js.,  concurred  in  this  opinion. 

Judgment  affirmed. 


Obosvenob  v.  The  Atlantic  Fibe  Iksubange  Compant 
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Where  a  fire  policy  names  the  owner  of  the  property  as  the  person  insnred, 
and  dedares  the  damages  in  case  of  loss  to  be  payable  to  another  person 
therein  named  as  mortgagee,  the  latter  cannot  recover  in  case  of  a  breach 
of  the  conditions  of  the  policy  by  the  mo^j||g[agor. 

In  such  case,  the  contract  is  with  the  mortgagor,  and  for  the  insurance  of  his 
interest,  and  the  mortgagee  can  recover  only  where  the  mortgaf(or  could 
have  done  so,  had  the  money  been  payable  to  himself  instead  of  being  pay- 
able for  his  benefit  to  the  mortgagee. 

The  cases  of  The  Tmderi'  Inturanee  Company  ▼.  Robert  (9  Wend.^  404), 
and  TUlou  v.  The  Kingstiifi  Mutual  Insurance  Company  (1  iS^.,  406),  so 
ftur  as  it  follows  the  former,  oTermled. 
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y^  Appeal  from  the  Snperior  Court  of  New-York  City.  The 
action  was  upon  a  policy  whereby  the  defendant  did  *^  insure 
Eugene  W.  McCarty  against  loss  or  damage  by  fire,  to  the 
amount  of  $7,000  on  his  brick  dwelling  houset  &C.9  until 
November  14, 1864.  Loss,  if  any,  payable  to  Seth  Grosve- 
nor,  mortgagee."  The  policy  contained  a  condition  that  in 
case**of  any  transfer,  or  termination  of  the  interest  of  the 
assured  in  the  property  insured  or  in  the  policy,  either  by 
sale  or  otherwise,  without  the  consent  of  the  company 
manifested  in  writing,  the  policy  should  from  thence- 
forth be  void.  At  the  trial  before  Mr.  Justice  Slosson 
and  a  jury,  the  plaintifif  proved  the  policy,  the  loss  and 
the  service  of  preliminary  proofs  thereof.  He  then  proved 
a  mortgage  of  the  insured  property  made  by  Eugene  Mc 
Carty  to  Edward  Eellog,  and  its  assignment  by  the  latter  to 
the  plaintiff  before  the  date  of  the  policy.  The  defendant's 
counsel  offered  to  prove,  and  the  plaintiff's  counsel  admitted 
it  to  be  true,  that  in  January,  1854,  one  month  before  the 
fire,  McCarty,  the  person  named  in  the  policy  as  the  assured, 
sold  and  conveyed  the  property  therein  described  to  one 
Bostwick.  The  judge  decided  that  the  evidence  was  inad- 
missible, and  the  defendant's  counsel  excepted.  A  verdict 
was  rendered  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  at  general  term,  and  judgment  having  been  ordered 
for  the  plaintiff,  the  defendant  appealed  to  this  court. 


/fo 


--William  C.  Noyes^  for  the  appellant. 

— -Daniel  Lordj  for  the  respondent. 

Hasris,  J.  The  contract  of  insurance  is  a  contract  of 
indemnity.  To  SQ^tain  an  action  upon  such  a  contract,  it 
must  appear  that  the  party  insured  has  sustained  a  loss. 
This  involves  the  necessity  of  an  insurable  interest  at  the 
time  of  the  alleged  loss.  Without  such  interest,  the  party 
insured  cannot  be  damnified. 
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In  this  case,  the  contract  was  between  the  defendants 
and  McCarty.  The  agreement  was  to  insure  Eugene  W. 
McCarty  against  loss  or  damage  by  fire,  to  the  amount  of 
$7,000,  on  his  three  story  brick  dwelling-house.  But  after 
the  contract  was  made,  and  before  the  alleged  loss,  McCarty 
had  sold  and  conveyed  the  property  insured.  At  the  time 
of  the  fire  he  had  no  insurable  interest ;  of  course,  he  has 
no  claim  for  indemnity.  No  action,  therefore,  could  be 
maintained  upon  the  policy  by  McCarty.  ^^    ^ 

But  at  the  time  the  insurance  was  efiected,  the  plaintiff* 
in  this  action,  Grosvenor,  was  the  holder  of  a  mortgage 
upon  the  premises  insured.  As  such  mortgagee,  he,  too, 
had  an  insurable  interest.  The  extent  of  that  interest  was 
the  amount  of  his  debt.  To  that  extent  he  might  have  con- 
tracted with  the  defendants  to  indemnify  him  against  loss  by 
fire.  The  payment  of  his  debt  would  as  completely  termi- 
nate the  contract  to  insure  as  would  the  alienation  of  the 
property,  when  the  contract  is  made  with  the  owner. 

The  important  inquiry  in  this  case  is,  to  which  of  these 
classes  does  the  contract  in  question  belong?  The  action  is 
brought  by  the  plaintiff*  as  mortgagee.  The  contract  was 
made  with  McCarty,  the  mortgagor.  But  the  policy  pro- 
vides that  in  case  of  loss,  such  loss  should  be  payable  to  the 
plaintiff*.  What  is  the  legal  effect  of  this  provision  ?  With- 
out it  the  plaintiff*  could  have  had  no  claim  against  the  defend- 
ants for  indemnity.  Is  tliis  provision  to  be  regarded  as  an 
appointment  of  th'e  plaintiff*  to  receive  any  money  which 
might  become  due  from  the  insurers  by  reason  of  any  loss 
sustained  by  the  mortgagor,  or  has  it  the  effect  to  render 
the  policy,  which  would  otherwise  be  a  contract  to  indemnify 
the  mortgagor  against  a  loss,  a  contract  to  indemnify  the 
mortgagee?  A  determination  of  this. ''question  will  also 
determine  the  rights  of  the  parties  to  this  action. 

Were  it  not  for  one  or  two  decisions  in  this  state  bearing 
upon  the  question,  I  should  have  little  difficulty  in  pronounc- 
ing in  favor  of  the  former  of  these  propositions.    It  seems  to 

Smith.— Vol.  III.  50 
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'  me  to  be  very  clear  that  it  Tvas  the  intention  of  all  the 
parties  that  the  interest  of  the  'mortgagor^  and  not  that  of 

\  the  mortgagee,  should  be  insured.  It  is  stated  in  the  policy 
that  the  property  insured  is  the  property  of  McCarty,  and 
that  he  is  the  person  insured.  McCarty  paid  the  premium. 
He  made  the  contract.  His  interest  as  owner,  and  not  that 
of  the. plaintiff  as  mortgagee,  was  the  subject  of  the  insu- 
rance. The  plaintiff  was  merely  the  appointee  of  the  party 
insured  to  receive  the  money  which  migjit  becoipe  due  him 
from  the  insurers  upon  the  contract.  The  provision  in  the 
policy  in  this  respect  had  no  more  effect  upon  the  contract 
itself  than  it  would  if  it  had  been  provided  that  the  loss  for 
which  the  insurers  should  become  liable  should  be  deposited 
in  a  specified  bank  to  the  credit  of  the  party  insured. 

Suppose  that  the  plaintiff,  although  described  in  the  policy 
as  a  mortgagee,  had,  in  fact,  held  no  mortgage,  could  it  be 
pretended  that  the  defendants  might  have  avoided  the  policy 
on  the  ground  that  the  plaintiff  had  no  insurable  interest  ? 
Or,  suppose  again,  that  after  the  contract  had  been  made, 
the  mortgage  had  been  paid,  could  it  be  claimed  that  the 
contract  to  insure  had  also  ceased  ?  I  presume  none  will 
deny  that,  in  either  case,  the  contract  would  have  con* 
tinned  in  force  for  the  benefit  of  the  owner  of  the  property 
insured.  If  so,  it  must  have  been  because  the  interest  of 
the  mortgagor,  and  not  that  of  th^  mortgagee,  was  the  thmg 
insured.  I  agree  with  the  court,  below  that  "there  is 
nothing  in  the  language  of  the  policy  on  which  the  court  can 
adjudge  that  in  legal  effect  it  is  a  contract  insuring  the 
interest  of  the  mortgagee  as  such,  except  in  the  provision 
which  declares  that  the  loss,  if  any,  which  occurs  under  the 
contract  insuring  the  mortgagor's  interest,  shall  be  payable 

^  to  the  mortgagee.^That  provision  merely  designates  a  per- 
son to  whom  such  loss  is  to  be  paid,  and  shows  that  he  is  a 
person  who  may  have  an  interest  in  its  being  so  paid." 

The  undertaking  to  pay  the  plaintiff  was  an  undertaking 
collateral  to  and  dependent  upon  the  principal  undertaking 
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1S>  insure  the  mortgagor.  The  effect  of  it  was,  that  the. 
defendants  agreed  that  whenqyer  any  money  should  become 
due  to  the  mortgagor  upon  ike  contract  of  insurance,  they 
would,  instead  of  paying  it  to  the  mortgagor  himself,  pay 
it  to  the  plaintiff.  The  mortgagor  must  sustain  a  loss  for 
which  the  insurers  were  liable,  before  the  party  appointed 
to  receive  the  money  would  h^ive  a  right  to  claim  it.  It 
is  the  damage  sustained  by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that  is  recoverable  from 
the  insurers.  ( Macomber  v.  The  Ckmbridge  Mutual  Fire  In». 
Co.y  8  Ctuh.i  133.)  The  insurance  being  upon  the  interest  of 
the  mortgagor,  and  he  having  parted  with  that  interest  before 
the  fire,  no  loss  was*  sustained  by  him,  and,  of  course,  none 
was  recoverable  by  his  assignee  or  appointee.  The  right  of 
such  a  party  being  wholly  derivative,  cannot  exceed  the 
right  of  the  party  under  whom  he  claims.  ( Carpenter  v.  The 
Providence  Washington  Ins.  Co,^  16  Peters^  495;  Foster  v. 
The  Equitable  Fire  Ins.  Co.,  2  Gray,  216). 

I  agree  with  the  learned  judges  who  delivered  opinions 
upon  the  decision  of  this  case  in  the  court  below,  that 
there  is  no  just  ground  for  discrimination^between  this  case 
and  that  of  an  assignment  of  the  policy  to  a  mortgagee  to 
be  held  by  him  as  collateral  security  for  his  debt,  with  the 
consent  of  the  insurer.  In  either  case  the  insurance  is  upon 
the  interest  of  the  mortgagor.  The  terms  and  conditions 
upon  which  indemnity  may  be  claimed  are  agreed  upon,  and 
then  the  original  parties  further  agree  that  when,  by  the  terms 
and  conditions  of  the  contract,  the  insurers  shall  become 
liable  by  reason  of  a  loss  sustained  by  the  party  insured,  the 
money  shall  be  paid,  not  to  the  party  who  has  sustained  the 
loss,  but  to  his  appointee  or  assignee  for  his  benefit.  Such 
an  appointment  or  assignment  ought  not  to  be  construed  so 
as  to  vary,  in  any  respect,  the  liabilities  of  the  insurers  upon 
their  original  contract.  It  is  certainly  true,  as  was  said  by 
Mr.  Justice  Woodeupf,  that  "  when  applied  to  other  agree- 
ments for  the  payment  of  money,  an  assignment  does  no 
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more  than  direct  to  -whom  it  shall  be  paid  w^en^it  Bhalf 
become  due." 

The  case  of  The  Traders'  iwf  Co.  v.  Robert  (9  Wend.;  404), 
was,  in  my  judgment,  erroneously  decided^  and  unj^s  by 
subsequent  recognition  or  acquiescence,  it  has  IKecome  so 
securely  imbedded  in  (Ihe  law  of  thifi  state  that  it  ma]^  not 
be  disturbed,  it  ought  not  toi^be  followed.  It  was  a  condi- 
tion of  the  policy  in  that  case,  that  it  should  cease  if  the 
assured  should  effect  a  further  insurance  upon  the  property, 
and  should  omit  to  give  notice  of  such  further  insurance  with* 
in  a  reasonable  time.  The  policy  in  question  was  assigned  to 
a  mortgagee  with  the  assent  of  the'insurers.  After  this  assign- 
ment, the  party  insured  effected  a  furUier  insurance  with 
another  company^and  neglected  to  give  the  requisite  notice. 
It  was  held  that  the  action  being  brought  by  the  assignee  of 
the  policy,  though  in  the  name  of  his  assignor,  ho  act  of  the 
latter  after  the  assignment,  could  be  allowed  to  prejudice 
the  rights  of  the  former.  The  argument  by  which  this 
result  was  reached,  seems  to  me  to  have  been  singularly  illo- 
gical and  inconclusive.  Indeed,  it  depends  entirely  upon 
the  misapplication  of  a  very  familiar  principle :  **  Had  the 
nominal  plaintiff  executed  a  release  to  the  insurance  com- 
pany," say  the  court,  "  it  would  have  no  effect  upon  the 
rights  of  the  assignee ;  and  if  he  could  not  directly  discharge 
the  right  of  action  which  he  had  assigned,  surely  he  cannot 
do  it  indirectly.  The  fact,  therefore,  of  his  having  effected 
a  subsequent  insurance  upon  the  same  premises,  can  have 
no  influence  upon  the  rights  of  the  real  plaintiff  in  this  suit." 
It  is  quite  obvious,  I  think,  that  the  learned  judge  who  deli- 
vered the  opinion,  entirely  failed  to  discriminate  between 
acts  done  for  the  purpose  of  discharging  the  liability  of  the 
insurers  upon  their  contract,  and  acts  which,  by  the  terms  of 
the  contract,  were  necessary  in  order  to  continue  such  liar 
bility.  All  will  agree  in  the  soundness  of  the  premises 
upon  which  the  argument  is  founded.  It  is  true  that  the 
assignor  of  a  right  in  action  cannot  indirectly,  any  more 
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than  he  caQ^directly.,  do  any  thing  which  will  discharge  the 
liability  o&  the  other  contracting  party  to  his  assignee.  But 
it  is  e(](hally  true,  thit' where  sxmh  liability  is,  by  the  terms 
of  the  contract,  made  to  depend  npon  the  performance  of 
an  act  by  the  assignor,  an  assignment  of  the  contract  will 
not  operate  to  dispense  with  the  perii^mancA  of  the  act  as  a  ^ . 
condition  of  liability.  '  It  had  Iteen  stipulated  between  the  \ 
contracting  parties,  that  if  the  assured  should  effect  a  fur- 
ther insurance  and  should  omit  to  give  notice  to  the  insurers 
of  such  further  insurance,  the  whole  contract  should  be  at 
an  end.  This  was  the  condition  upon  which  the  insurers 
were  to  continue  liable.  It -was  no  less  a  condition  after 
the  assignment  than  before.  The  assignee  took  the  contract 
with  knowledge  that  it  might  be  avoided  b^  a  failure  to  per- 
form this  condition.  The  inference  of  the  court,  therefore, 
that  because  the  assignor  of  a  right  in  action  cannot, 
directly  or^  indirectly,  release  such  right  of  action  to  the 
prejudice  of  his  assignee,  the  fact  that  subsequent  to  the 
assignment  of  the  policy,  the  assignor  effected  a  further 
assurance  without  giving  notice  as  required  by  the  terms  of 
the  policy,  could  have  no  influence  upon  the  rights  of  the 
assignee,  is  not  justified. 

Again,  it  is  said  by  the  court,  in  The  Traders*  Ins,  Co.  v. 
Roberta  that  ^^  after  the  assignment  of  the  policy  to  Bolton, 
the  mortgagee,  Robert,  in  whose  name  it  was  originally 
taken,  had  no  interest  in  it,  and  that  the  rights  of  the  par- 
ties were  the  same  as  if  the  policy  had  been  given  to  Bolton."  1 
This,  too,  is  an  obvious  error.    Robert  was  as  much  inte- 
rested in  the  policy  afler  he  had  assigned  it  to  his  creditor 
as  before.    The  money  for  which  the  insurers  might  become 
liable  was  to  be  applied  to  his  use.    The  only  effect  of  the  . 
assignment  was  to  make  a  specific  appropriation  of  the 
money  beforehand  to  the  payment  of  a  specific  debt.    The  . 
insurance  was  for  the  benefit  of  the  owner  of  the  property 
by  whom  it  was  obtained,  but  it  was  convenient  for  him,  as 
in  the  case  now  in  hand,  to  appoint  the  particular  creditor 
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who  should  receive  the  money  in  case  of  a  loss.  The  real 
interest  of  the  party  insured  remained  unchanged^ 

From  the  judgment  of  tlfe  Supreme  tlourt  in  The  Traders' 
Ins.  Co.  Y.  Robert,  there  was  no  appeal. .  The  decisio;^  was 
suffered  to  become  the  law  of  the  case.  There  stood  upon 
the  records  of^the  c6nrt  an  absolute,  unimpeachable  and 
irreversible  judgment  in  fSVor  of  Robert  against  the  insu- 
rance company.  The  legal  title  to  the  judgpient  was  in 
Robert.  A  contingent,  equitable  interest  was  vested  in 
Bolton,  the  assignee  of  the  policy.  That  interest  was 
extinguished  by  the  payment  of  the  debt,  to  secure  which 
it  had  been  assigned.  Thus  the  entire  equitable  as  well  as 
legal  right  to  the  judgment  became  united  in  Robert  the 
plaintiff.  Undef  these  circumstances,  the  Supreme  Court, 
as  though  aware  of  the  injustice  which  its  decision  was 
likely  to  work  out,  made  an  order,  upon  motion  of  the 
defendant  in  the  judgment,  staying  all  further  ]5roceedingB 
thereon,  thus,  practically,  reversing  their  own  judgment  in 
the  case.  This  order  was  reversed  by  the  Court  for  the 
Correction  of  Errors,  and,  in  my  judgment,  very  properly. 
The  decision  was  put  upon  the  ground  that,  as  a  valid 
judgment  had  been  obtained  upon  the  policy,  the  payment 
by  Robert  of  the  debt  to  Bolton,  for  the  security  of  which 
the  policy  had  been  assigned,  ^<  had  no  other  effect  than  to 
bring  back  to  him  that  interest  in  the  policy  which  he  had 
assigned,  and,  of  course,  the  interest  also  in  the  judgment 
which  had  been  obtained  upon  the  policy.  {Robert  v.  The 
Traders'  Ins.  Co.,  17  Wend.,  631.) 

Were  the  question  left  here,  I  should  have  little  hesitation 
in  saying  that  the  judgment  of  this  court  ought  not  to  be 
controlled  by  the  decision  in  The  Traders'  Ins.  Co.  v.  Robert. 
But  the  same  question  was  before  this  court  in  TUhu  v.  The 
Kingston  Mutual  Ins.  Co.  (  1  Seld.,  405 ),  and  was  disposed 
of  in  a  similar  way.  In  that  case  the  insurance  had  been 
effected  by  three  partners  and  the  policy  had  been  assigned 
to  a  mortgagee  of  the  premises  to  secure  his  debt.    After- 
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wards,  one  of  the  partners  sold  out  and  released  to  his  co- 
partners his  interest  in  the^^roperty  insured.  A  loss  having 
occurred,  an  action  was  brought  upon  the  policy  in  the  name 
of  all  three  of  the  partners.  The  action  was  defended  on 
the  ground  that  the  policy  had  been  rendered  void  by  the 
alienation.  The  Supreme  Court  held  that  the  transfer  of 
the  interest  of  one  partner  to  his  co-partners  was  not  such 
an  alienation  of  the  property  as  would  avoid  the  policy. 
Judgment  was  accordingly  rendered  against  the  company  for 
the  full  ampunt  of  the  loss.  The  case  being  brought  into 
this  court  upon  appeal,  it  was  held  here,  upon  the  authority 
of  Mwrdock  v.  The  Chenango  County  MtUtud  Ins.  Co,  (  2  ComsU^ 
210),  that  the  plaintffiTs  could  not  recover  for  their  own  benefit 
on  the  ground  that  one  of  the  plaintiffs  had  no  interest  in  the 
action. 

The  question  now  before  the  court  was  decided  entirely 
upon  the  authority  of  Robert  v.  The  Traders^  Ins.  Co.y  and 
I  think  I  may  be  allowed  to  add,  without  much  consideration. 
The  learned  judge  who  pronounced  the  opinion  of  the  court, 
though  he  had  been  the  successful  counsel  in  the  case  of 
Robert  v.  The  Traders^  Ins.  Co.^  evidently  misapprehended 
the  value  of  that  case  as  an  authority,  for  he  says,  after 
stating  the  point  decided  by  the  Supreme  Court,  that  "  the 
case  afterwards  came  in  a  different  form  before  the  court  for 
the  correction  of  errors,  and  that  court  recognized,  approved 
and  substantially  affirmed  the  judgment."  In  this  I  think 
he  was  mistaken.  I  have  already  noticed  the  circumstances 
under  which  the  case  came  before  the  court  of  errors,  and 
shown  that  the  question  now  under  consideration  had  already 
passed  beyond  the  reach  of  that  court.  Had  it  not  been 
so,  the  report  of  the  case  furnishes  strong  ground  for  the  belief 
that  the  result  would  have  been  different. 

The  learned  judge,  further  to  sustain  the  authority  of 
Robert  v.  The' Traders^  Ins.  Co.^  and  to  show  that  the  ques- 
tion ought  to  be  regarded  as  closed  against  further  conside- 
ration, proceeded  to  say,  that  the  case  had  already  been  twice 
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noticed  by  thia  court,  and  each  time  with  approbation.  In 
support  of  this  statement,  he  refq^  to  Conaver  v.  The  MtOwal 
Ins.  Co.  of  Albany  (1  Comst.^  293),  and  Murdoch  v.  The  Che- 
nango  Mutual  Ins.  Co.^  above  cited.  In  the  former  of  thes^ 
cases.  Judge  T.  A.  Johnson,  in  delivering  the  opinion  of 
the  court,  says :  *<  We  are  not  called  upon  to  decide  whether 
the  absolute  alienation  by  Conover,  after  the  assignment  of 
the  policy,  is  a  good  defence.  The  point  was  not  raised 
on  the  trial.  But  if  we  were,  I  do  not  see  how  the  interest 
of  the  assignee  could  be  effected  by  it."  He  then  cites  The 
Traders'  Ins.  Co.  v.  Robert  (9  Wend.^  404).  Such  a  notice  of 
an  authority,  it  seems  to  me,  can  add  but  little  to  its  judi- 
cial efficacy.  In  the  other  case,  the  appfobation  is  still  more 
faint.  Indeed,  I  construe  it  into  positive  disapprobation. 
Judge  Cadt,  who  alone  alluded  to  this  authority,  says  "it 
may  well  be  doubted  whether  the  court  in  that  case  did  not 
go  too  far  in  order  to  protect  the  assignee." 

Thus  the  question  stands  upon  authority.  TiMou  v.  The 
Kingston  Mutual  Ins.  Co.^  contains  the  only  adjudication  upon 
the  point  in  this  court.  Of  that  case,  it  is  not  too  much  to 
say,  that  it  was  decided  without  much  examination,  the 
court  relying  chiefly  upon  the  authority  of  Robert  v.  The 
Traders^  Ins.  Co.  The  value  of  that  case  as  a  precedent, 
was,  as  I  have  attempted  to  show,  entirely  over-estimated. 
Believing  as  I  do,  that  it  was  decided  upon  mistaken  views 
of  the  law  applicable  to  the  question  involved,  and  that  the 
decision  of  the  Supreme  Court  never  had  the  sanction  of  the 
Court  for  the  Correction  of  Errors,  and  that  the  case  in  this 
court  was  determined  upon  a  misapprehension  of  what  had 
before  been  adjudged,  I  regard  the  question  as  yet  open  for 
the  consideration  of  this  court. 

Upon  the  merits  of  the  qij^stion,  I  have  already  suffi* 
ciently  expressed  the  convictions  of  my  own  judgment.  The 
defendants  contracted  with  McCarty,  and  not  the  plaintiff. 
They  agreed,  upon  the  performance  of  certain  conditions, 
to  pay  for  him  to  the  plaintiff  certain  money.    Some  of 
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these  conditions  were  positive  tin  their  character;  others 
negative.  Certain  things  JPrere  to  be  done  by  the  assared, 
and  other  things  were  not  to  be  done*  If  all  these  condi- 
tions were  performed,  then,  if  a  loss  occurred,  ^he  defend- 
ants agreed  to  indemnify  him  against  that  loss,  to  the  extent 
specified  in  the  policy,  aod  he  appomted  the  plaintiff,  his 
creditor,  to  receive  from  the  defendants  the  amount  for 
which  they  were  thus  contingently  liable.  The  terms  of  this 
contract  have  neyer  been  waived,  relaxed  or  modified.  The 
defendants  have  shown  an  express  violation  of  one  or  more 
of  the  conditions  up^  which  their  liability  was  to  depend. 
And  yet  it  has  been  adjudged,  although  it  is  evident  that  it 
has  been  done  with  reluctance  and  against  the  better  judg- 
ment of  the  coi^rt  making  the  decision,  that  the  proof  of 
these  violations  constituted  no  defence  to  the  action. 

The  ju^ment  should^be  reversed  and  a  new  trial  granted, 
\vith  costs  to  abide  the  event. 


^^--•-Roos 


3SETELT,  J.,  dissented ;  Selden  and  Stbong,  Js.,  con- 
curred in  the  reversal,  distinguishing  this  from  the  case 
where  a  policy  is  assigned  with  the  assent  of  the  insurers  to 
a  mortgagee ;  they  were  of  opinion  that  in  such  case  a  privity  . 
of  contract  exists  between  the  mortgagee  and  insurers,  and 
the  doctrine  of  The  Traders*  Insurands  Company  v.  Robert 
should  be  maintained. 

Judgment  reversed,  and  new  trial  ordered.C^ 


y 

The  Buffalo  Steam  Engine  Wobks  v.  The  Sun  Mutual 

Insurance  Compant. 
# 

Where  a  polipy  of  insuranoe  U  aMigned  with  the  oonaentof  the  underwriter  to 
a  mortgagee  of  the  suhject  insared,  the  assignee  takes  subject  to  the  condi- 
tions imposed  by  the  terms  of  the  contract  vpon  the  person  insnred  and  his 
tight  to  recover  in  ease  of  a  loss  is  hatred  by  a  breach  of  svoh  conations 
by  the  assignor  subsequent  to  the  assignment. 

Smith.— Vol.  Ill-  61 
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So  S^ddf  where  the  owner  of  a  Teasel  procured  a  marine  policy  upon  her,  the 
onderwriter  knowing  at  the  time  ftaMhe  owner  was  indebted  to  the  plain- 
tiff for  an  engine  ftunished  the  ressel }  tl^at  he  was  to  mortgage  the  ressel'to 
secnre  such  debt,  and  that  his  object  in  obtaining  the  policy  was  to  assign 
it  as  secnrilp  for  the  debt.  The  policy  contained  pennission  to  insure 
840,000  and  to  assign  the  policies.  After  assigning  the  policy  the  mortga- 
gor eflfeeted  an  overinsnrance,  and  it  was  (ktal  to  a  recovery  by'Che  assignee. 

Appeal  from  the  Superior  Court  of  Buffiilo.  Action  on 
a  marine  policy  tried  before  Mr.  Justice  Verplanck,  a  jury 
being  waived.  Erastus  Crooker  was  the  owner  of  the 
steamboat  Garden  City.  He  was  indebted  to  The  Buffalo 
Steam  Engine  Works,  the  plaintiff  in  tlii  action,  in  the  sum 
of  $16,000,  for  the  engine  and  boilers  oT  the  boat,  and  was 
bound  by  contract  to  secure  the  debt  by  a  mortgage  of  the 
boat,  and  by  procuring  and  assigning  to  the  plaintiff  as  a 
further  collateral  security  a  marine  policy  or  policies.  On 
the  22d  June,  1863,  Crooker  obtaiutd  from  the  defendant, 
who  had  at  the  time  information  of  the  facts  before  stated, 
a  policy  of  marine  insurance  for  the  period  of  a  year.  The 
boat  was  insured  in  the  name  of  Crooker  ^'  on  account  of 
whom  it  may  concern ;  loss  payable  to  him,"  and  the  policy 
contained  '^permission  to  insure  $40,000  and  assign  policies." 
On  the  same  day  Crooker  by  writing  indorsed  on  the  policy 
assigned  to  the  plain^ff  all  his  right,  title  and  interest  therein 
and  to  the  moneys  which  fall  due  on  the  same  and  authorized 
it  to  collect  the  same  in  his  name  or  otherwise.  On  the  19th 
July,  1863,  Crooker  executed  a  mortgage  of  the  boat  to  the 
plaintiff,  and  on  the  same  day  executed  another  mortgage 
thereof,  subject  to  the  lien  of  the  mortgage  to  the  plain- 
tiff, to  Vincent  Bidwell  to  secure  a  de^t  of  $^,000  due  to 
him. 

Between  the  22d  June  and  the  19i;h  July,  1863,  Crooker 
effected  insurance  on  the  boat^  the  amount,  including  the 
policy  issued  by  the  defendant,  of  $46,000.  Default  haying 
been  made  in  the  conditions  of  the  mortgage  to  Bidwell,  he, 
by  virtue  of  the  stipulations  therein  contained,  sold  lier  at 
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public  auetion,  and  himself  became  the  purchaser,  in  Novem- 
ber, 1853.  The  sale  was  made  subject  to  the  plaintiff's 
mortgage.  Bidwell  took  possession  of  The  boat  and  ran  her 
as  owner  till  May  16th,  1854,  when  she  was  wrecked  upon 
a  reef  of  ro^ks  in  Lake  Huron* 

These  Ihcts  having  been  proved,  together  with  service  of 
preliminary  proof  of  loss,  &c.,  the  defendant's  counsel  asked 
the  court  to  decide  that  the  insured  interest  of  Crooker,  the 
assured,  having  ceased  prior  to  the  loss,  the  contract  of 
insurance  had  also  ceased,  and  also  that  no  recovery  could  be 
had  because  Crooker  had  insured  the  boat  for  more  than 
$40,000,  prior  to  thf  loss.  The  court  refused  so  to  decide, 
but  decided  that  the  plaintiff  was  entitled  to  recover  and 
ordered  judgment  in  his  favor.  The  defendant  took  excep- 
tions, and  the  judgment  having  been  a£Gbmed  at  general  term 
appealed  to  this  court.  ^ 

F.  B.  dating  for  the  appellant. 

John  Gansofi  for  the  respondent. 

Pratt,  i.  '  The  objection  that  Crooker,  the  assured,  had 
at  the  time  of  the  loss,  ceased  to  have  any  insurable  interest 
in  the  insured  property,  cannot  be  sustained.  He  still 
held  the  equity  of  redemption.  Of  this  he  was  not  abso- 
lutely divested  even  after  forfeiture  of  the  condition  of  the 
second  mortgage.  The  pretended  foreclosure  and  sale  could 
have  no  effect  to  divest  him  of  that  interest.  It  was  not  a 
judicial  sale,  but  simply  an  attempt  to  sell  by  virtue  of  the 
power  of  sale  contained  in  the  mortgage.  The  mortgagee, 
therefore,  becoming  himself  the  purchaser,  acquired  no 
additional  title  by  the  sale,  but  remained  mortgagee  still. 

As  owner  of  the  property,  by  virtue  of  the  mortgage,  he 
could  not  sell  to  himself,  and  as  the  grantee  of  a  power, 
although  coupled  with  an  interest,  he  would  be  equally 
unable  to  sell  to  himself  without  some  statutory  aid. 
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There  cannot,  in  the  nature  of  things,  be  that  aggregatio 
mentium  necessary  tq^ake  a  valid  contract  of  sale  in  such 
a  case.  ( Utica  Insurance  Company  v.  Toledo  Insurance  Com- 
pany, 17  Bc^b.j  132 ;  Van  Epps  v.  Van  Epps^  9  PaigCy  241 ; 
New -York  Central  Insurance  Company  v.  National  protection 
Insurance  Company,  4  JKcr/i.,  86.)  A  mortgagee  of  lands  is 
enabled  to  purchase  upon  a  foreclosure  by  advertisement 
only  by  the  aid  of  the  statute.  The  equity  of  redemption, 
therefore,  not  having  been  foreclosed,  but  still  remaining  in 
Crboker,  he  had  at  the  time  of  the  loss  an  insurable  interest. 
Indeed,  if  the  mortgage  had  been  foreclosed  so  as  to  divest 
him  entirely  of  the  equity  of  redem][f^on,  his  insurable 
interest  would  not  have  been  entirely  gone.  He  would 
have  had  still  left  an  interest  in  respect  of  the  first  mortr 
g|ge  which  would  have  been  insurable.  He  was  personally 
holden  for  the  debt  which  was  secured  by  that  mortgage. 
Ho  was  thus  directly  interested  himself  in  the  property  to 
the  amount  of  that  debt,  for  the  application  of  it  to  the 
payment  of  the  debt  would  so  far  discharge  his  personal 
liability.  *<In  case  of  a  debtor  assigning  property  to  be 
disposed  of,  and  the  proceeds  applied  to  thq  payment  of 
his  debts,  he  still  has  an  insurable  interest  in  the  pro- 
perty to  its  lull  value,  so  long  as  his  own  debts,  to  dis- 
charge which  his  property  is  assigned,  remain  in  force  against 
him,  and  unsatisfied  and  unreleased.'^  {Phill.  on  Insurance^ 
§287;  Gordon  v.  Massachusetts  Fire  and  Marine  Insurance 
Cimpany,  2  Tich^  249.)  Upon  the  same  principle,  the 
mortgagor  retains  an  insurable  interest  in  the  mortgaged 
property,  although  he  dispose  of  the  equity  of  redemption 
absolutely,  so  long  as  he  is  personally  liable  for  the  pay- 
ment of  the  mortgage  debt.  By  disposing  of  the  property 
subject  to  the  mortgage,  it  becomes  the  primary  fund  for 
the  payment  of  the  mortgage  debt.  The  loss  of  the  pro- 
perty, therefore,  would  be  a  direct  loss  to  the  mortgagor,  who 
is  personally  responsible  for  the  payment  of  the  debt. 
There  waa  in  this  case,  therefore,  no  want  of  interest  in  the 
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mortgagor,  if  any  interest  in  him  was  required  after  the 
assignment  of  the  policy  to  continu^  the  valitlity  of  it. 
It  is  not  claimed  but  that  the  mortgagee  had  an  insurable 
interest,  so  that  if  by  the  assignment  the  entire  interest  in 
the  policy  passed  to  him  it  would  be  a  v9kM  policy  in  his 
hands. 

The  more  difficult  question^in  this  case  grows  out  of  the 
oyer-insurance  by  Crocker.  It  was  not  eontended  on  the 
part  of  the  plaintiffi  that  the  permiision  in  the  policy  to 
insure  $40,000  was  not  designed  by  the  parties  to  limit  the 
whole  amount  of  insurance  to  that  sum,  and  constituted, 
therefore,  a  warranty  on  the  part  of  the  insured,  that  the 
property  should  not  be  iusured  for  a  greater  sum.  Nor  was 
it  contended  that  if  it  amounted  to  a  warranty,  a  breach  of 
it  on  the  part  of  the  insured,  provided  he  had  not  assignea, 
would  not  render  the  policy  void.  But  it  is  insisted  on  the 
part  of  the  plaintiffs  that  by  the  as^gnment  to  them  they 
acquired  an  interest  in  the  policy  which  could  not  be 
defeated  by  any  act  of  the  assignor  done  after  such  assign- 
ment. If  the  question  was  not  embarrassed  by  the  decision 
of  this  court  in  the  case  of  Tittou  v.  The  Kingston  MtUual 
Insurance  Company  {1  Seld.^  406),  it  would  not,  I  apprehend, 
be  very  difficult  of  solution. 

That  the  mortgagor  and  mortgagee  have  both  an  insura- 
ble interest,  is  not  denied.  That  either  or  both  may  effect 
an  insurance  to  protect  that  interest,  is  well  established. 
But  it  is  not  necessary,  in  this  case,  to  decide  upon  their  rela- 
tive rights  as  against  each  other  and  the  underwriters,  when 
one  procures  an  insurance  for  the  purpose  of  protecting  his 
interest  alone,  without  regard  to  the  interest  of  the  other. 
I  am  inclined  to  think,  that  in  cases  of  fire  policies  effected 
by  the  mortgagee  upon  the  property,  with  a  view  to  his 
own  protection,  the  relative  rights  of  himself,  the  mortga- 
gor and  the  underwriters,  as  between  each  other,  in  case  of 
loss,  have  not  yet  been  determined  upon  any  very  satisfac- 
tory legal  principles.    But  it  is  seldom  in  practice,  that  an 
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insurance  is  effected  by  the  mortgagee,  to  protect  his  interest 
alone.  As  the  object  of  the  mortgage  is  mere  security,  if  that 
security  is  endangered  by  the  exposure  of  the  mortgaged  pro- 
perty to  fire  or  oth0  ]pk2sai;ds,  there  is  generally  some  mutual 
arrangement  byVhich  both  parties  may  be  secured  through 
a  single  policy.  Hence,  in  mortgages  upon  real  property, 
where  much  of  the  value  of  the  property  consists  m  the 
buildings,  it  is  quite  common  to  insert  a  provision  that  the 
mortga,gee  may  keejf  the  property  insured  at  the  expense  of 
the  mortgagor,  or  that  the  mortgagor  shall  keep  it  insured, 
and  either  assign  the  policy  as  collateral  security  to  the 
mortgagee,  or  have  the  insurance  money,  in  case  of  loss, 
payable  by  its  terms  to  him.  In  the  former  case,  the  mort* 
^agee  would,  of  course,  be  nominally  the  party  to  the 
instrument,  and  would  alone  be  the  party  to  all  covenants, 
undertakings  and  conditions  contained  in  it,  and  would  alone 
be  responsible  for  their  performance.  He  would  not,  I  ap- 
prehend, in  such  case,  be  responsible  for  the  acts  of  the 
mortgagor,  unless  embraced  within  the  terms  of  his  under- 
taking. Still,  the  mortgagor  would  be  interested  In  the 
policy,  for,  in  case  of  loss,  the  insurance  money  received 
of  the  underwriters  would  be  applied  in  payment  of  the 
mortgage  debt. 

But  in  either  of  the  latter  cases,  the  mortgagor  would  be 
the  party  to  the  contract,  as  well  as  the  party  primarily 
interested  in  the  insurance.  The  mortgagee  would  seem  to 
have  no  interest,  except  as  security  for  the  mortgage  debt* 
It  would  seem  to  be  an  insurance  of  the  interest  of  the  mortga- 
gor, with  an  irrevocable  power  of  attorney  to  the  mortgagee, 
to  receive  the  avails  of  the  insurance,  in  case  of  loss,  and  apply 
it  upon  the  mortgage  debt.  {King  v.  State  Mutual  Fire  Insur 
ranee  Company^  7  Cush.^  1 ;  Robert  v.  Traders*  Insurance 
Company f  17  Wend.^  631 ;  Carpenter  v.  Providence  Washing' 
ton  Insurance  Company^  16  Pet.,  496.)  The  interest  of  the 
mortgagor  would  be  precisely  the  same  as  if  no  assignment, 
or  provision  for  payment  to  tiie  mortgagee,  had  been  made. 
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The  only  difference  is  that,  in  the  latter  case,  the  anticipated 
avails  of  the  policy,  in  case  of  loss,  are  thus  devoted  to  the 
payment  of  the  mortgage  debt.  Upon  payment  or  discharge^ 
of  that  debt,  the  mortgagee  would^  cease  to  have  yy  interest 
m  the  subject  of  insurance  anS^in  ifie  policy.  But  that 
would  not  affect  the  interest  of  the  i^ortgagor.  His  interest 
would  still  continue,  and  if  money  should  be  collected  by  the 
mortgagee  upon  such  policy,  after  the  4|e<^b&i'g6  ^^^  satis- 
faction of  his  mortgage,  he  would  .hold  it  as  a  mere  naked 
trustee  for  the  benefit  of  the  mortgagor.  The*  mortgagor 
being  thus  primarily  interested,  and  being  also  the  party  to 
the  contract,  it  would  seem«to  follow,  that  his  relations  to 
the  underwriters  would  not  be  dbanged  by  this  appointment 
of  the  proceeds  of  the  insurance  Ho  the  payment  of  the 
mortgage  debt.  It  is  difficult  to  peiteive  upon  what  legal 
principles  the  mortgagee  who  takes  an  assignment  of  the 
policy,  merely  as  collateral  security  for  the  payment  of  the 
mortgage  debt,  can  be  deemed  to  take  it  freed  from  all  the 
conditions  and  undertakings  to  whteh  it  was  subject  before 
such  assignment. 

First.  If  the  assignment  was  absolute,  divesting  the  mort- 
gagor of  all  interest  both  in  the  policy  and  in  the  subject 
of  insurance,  it  might  be  ^|£Cerent.  In  such  case  the  com- 
pany by  assenting  to  the  assignment  might  be  deemed  to 
consent  to  an  entire  change  in  the  contract,  so  far  as  the 
assignor  is  concerned.  The  assignee  in  such  case  becoming 
the  absolute  owner  of  the  subject  of  insurance,  and  entering 
into  possession  of  it,  ihight  be  deemed  thereby  to  become 
a  party  to  the  contract,  and  to  take  upon  himself  the  per- 
formance of  its  conditions ;  and  the  assignor  ceasing  to  be  in 
fact  a  party,  could  do  no  act  by  which  the  rights  of  the 
assignee  could  be  affected.  But  when  the  assignment  is 
made  by  a  mortgagor  to  his  mortgagee  merely  as  collateral 
security,  the  mortgagor  still,  as  a  general  rule,  retains 
possession,  and  his  interest  continuing  undimmished  there 
is   no  reason  why  the  relations   of  the  parties  to    the 
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contract  fehould  be  deemed  changed.  It  is  true  the  com- 
pany consents  to  the  assignmenti  but  such  consient  would 
not  be  necessary  unless  there  be  some  restriction  in  the  by- 

^Iglrs  making  it  necessary;  and  how  such  consent  can  be 
deemed  to*waiye  the  jp^rf(i|pance  of  those  conditions  of  the 
policy  which  were  deemed  by#he  parties  to  be  material  at 
the  time  of  its  executi(A,  surpasses  my  comprehension.  No 
new  comMideration  is  paid';  no  additional  premium  is  exacted; 
and  yet  it  is  inEflted  that  the  company,  by  consenting  to 
the  mei#  if^pointment  of  the  insurance  money,  if  any  should 
be  rec^yed^  to  the  payment  of  the  mortgage  debt,  waived 
all  those  restrictions  upon  the  use  of  the  subject  of  insurance 
which  were  deemed  necessary  to  enable  the  company  to 
insure  for  the  stipulated^remium.  No  such  intention,  it  is 
clear,  ever  entered  iafb  the  minds  of  the  underwriters. 

'  Secondly.  A  warranty,  or  undertaking  of  that  character, 
in  a  policy  of  insurance,  is  held  to  be  in  the  nature  of  a 
condition  precedent,  a  breach  of  which,  of  course,  renders 
the  contract  void  from  j;he  beginning.  ( 1  Am.  583.)  The 
policy,  until  a  loss  occurs,*  is  in  the  nature  of  an  executory 
contract^  and  I  know  of  no  principle  upon  which  the  assign- 
ment of  an  executory  contract  can  be  held  to  free  it  from 
those  conditions  upon  the  performance  of  which  it  was  to 
take  effect.  It  could  not  have  iiiat  effect,  even  if  these  con- 
ditions were  to  be  deemed  conditions  subsequent.  In  such 
case  it  might  be  likened  to  the  mortgage  of  a  leasehold 
estate  which  was  subject  to  conditions  and  covenants  to  be 
performed  by  the  tenant  under  a  pei^lty  of  forfeiture  of  the 
estate  for  non-performance.  In  such  case  no  one  would 
claim  that  the  landlord,  by  consenting  to  suc]ji  mortgage, 
would  thereby  waive  the  performance  of  the  covenants  'and 
conditions  contained  in  the  lease.  I  can,  therefore,  perceive 
no  reason  why  a  similar  consent  of  the  company  in  this 
case  should  have  any  different  effect ;  it  would  often  work 
great  injustice.  This  policy  affords  a  most  striking  illus- 
tration of  the  injustice  of  such  a  rule.    It  was  stipulated 
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in  the  policy  that  the  steamer  should  be  laid  up  on  the  30th 
da^  of  November  at  noon,  and  safely  moored  until  the  first  day 
of  April  thereafter.  Suppose  the  mortgagor  had  not  laid  up 
the  vessel  and  it  had  been  wrecked  and  lost  in  a  storm  in^R 
month  of  Decemberi  would  it  oot  be  a  monstrous  assump- 
tion that  the  company  shotld  be  held  liable  for  the  loss 
in  such  a  case ;  that  it  should  be  held  liable  upon  a  risk 
which  it  never  assignedi  and  especially  in  a  case  ^^ere  the 
mortgagor  would  receive  the  entire  benefit  o^the  afiiount 
paid  ?  Take  the  case  of  an  insurance  of  the  safeft  ^d  of  a 
building  against  loss  by  fire,  such  as  a  detached  dwelling- 
house,  which  is  insured  at  the  lowest  rate  of  premium.  After 
the  policy  is  delivered  the  insured  assigns  it,  by  the  consent 
of  the  underwriters,  to  a  mortgagor,  as  collateral  security 
and  then  appropriates  the  building  to  the  manufacture  of 
fireworks,  contrary  to  the  express  provisions  of  the  policy. 
It  is  needless  to  state  further  illustrations  of  the  injustice  of 
such  a  rule.  The  insurers  cannot,  unless  the  courts  are 
restrained  by  some  technical  rule  which  has  become  impreg- 
nable by  repeated  adjudications,  thus  be  made  to  assume 
risks  and  hazards  not  only  not  covered  by  the  terms  of  the 
policy,  but  excluded  therefrom  by  its  express  provisions. 
Except  the  case  of  TUlou  v.  The  Kingston  Mutual  Insurance 
Company^  and  the  case  whtbh  that  assumes  to  follow,  the 
authorities  are  ample  to  sustain  the  position  that  they  can- 
not thus  be  made  liable.  The  point  was  directly  decided 
in  Carpenter  v.  The  Providenqe  Washington  Insurance  Com- 
pany ( 16  Pet.f  496),  and  in  Macomber  v.  The  Cambridge 
Mutual  Insurance  Company.  (  8  Cush.^  133 );  see  also  4  Cush.i 
403;  7  Cushy  6;  17  Weni.,  631.) 

We  come  then  to  the  examination  of  the  case  of  TiUou 
V.  The  Kingston  Muttud  Insurance  Company  (1  Seld.^  403.),  to 
ascertain  if  that  case  interposes  any  insuperable  barrier 
to  prevent  this  court  from  disposing  of  the  case  at  bar  upon 
those  legal  principles  already  suggested,  as  the  principles 
which  should  be  applied  to  cases  of  this  kind.     That 
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case  assumes  to  be  based  upon  the  case  of  The  Tradxrf 
Insurance  Company  y.  Robert^  (9  Wend.f  404,  474),  and  the 
^fme  case  in  the  Court  for  the  Correction  of  Errors.  (17 
^eni.,  631.) 

In  that  case  Roberts,  the  mortgagor  of  real  estate,  effected 
an  insurance  upon  buildings  against  fire,  and  afterwards, 
with  tl^ -consent  of  the  company,  assigned  the  policy  to  one 
JSolt^i  the  mort^gagee,  as  collateral  s^urity  for  the  pay- 
ment of  .tlie  mortgage  debt.  The  policy  contained  a  stipu- 
lation that  .if  the  assured  or  his  assigns  should  effect  any 
other  insurance  upon  the  property,  and  not  give  immediate 
notice  to  the  insurers,  the  policy  should  cease  and  be  void. 
The  mortgagor  procured  another  insurance  upon  the  pro- 
perty, and  neglected  to  give  notice  to  the  company.  A  loss 
occurred  and  the  preliminary  proofs  were  made  by  the  mort- 
gagor; the  suit  was  brought  in  his  name  and  the  declaration 
counted  upon  the  policy  as  belonging  to  him,  and  averred 
that  the  plaintiff*,  at  the  time  of  the  loss,  was  interested  in 
the  premises  to  the  full  amoimt  of  the  policy.  The  plaintiff 
had  judgment  in  the  Superior  Court,  which  was  carried  to 
the  Supreme  Court  by  writ  of  error,  where  it  was  affirmed. 
The  latter  court,  Savaqe,  Ch.  J.,  giving  the  opinion,  held 
that  although  the  action  was.  necessarily  brought  in  the 
name  of  the  assignor,  he  had  no  interest  in  the  policy;  that 
by  tihe  assignment,  with  the  assent  of  the  company,  the 
entire  interest  in  the  insurance  passed  to  the  mortgagee,  and 
that  the  mortgagor  thereby  became  divested  of  all  interest; 
that  the  relation  of  the  parties,  after  the  assignment,  was 
precisely  the  same  as  if  the  policy  had  originally  been  taken 
out  by  the  mortgagee  as  such,  and  the  premium  paid  by 
Mm.  Upon  these  assumptions  the  court  could  not  hold 
otherwise  than  they  did,  to  wit,  that  the  interest  of  the 
mortgagee  in  such  case  could  not  be  affected  by  any  act  of 
the  assignor,  after  he  had  ceased  to  be  a  party  to  the  policy. 

After  the  recovery  of  the  judgment  against  the  company, 
the  mortgagee  commenced  a  foreclosure  and  compelled  the 
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mortgagor  to  pay  the  debt.  The  mortgagor  then  gave 
notice  to  the  company  that  they  must  pay  the  judgment  to 
him,  and  threatened  to  issue  execution  against  them.  And 
thereupon  the  company  made  a  motion  in  the  Supreme 
Court  for  a  perpetual  stay  of  execution  upon  the  judgment 
against  them,  upon  the  ground  that  after  the  assignment 
the  mortgagor  ceased  to  have  any  interest  in  the  policy. 
And  the  court  following  out  their  decision  in  it|i  Jiogioal 
consequences,  granted  the  motion  and  ordered  a  perpetual 
stay  of  execution.  (9  We7id.f  474.)  Savaqe,  Qh.  J.,*  again 
giving  the  opinion,  stated  that  the  only  ground  upon  which 
the  recovery  in  the  Superior  Court  could  be  upheld,  was 
that  Bolton,  the  mortgagee,  was  the  party  in  interest  in  the 
suit;  that  Roberts,  the  nominal  plaintiff,  had  no  interest 
in  the  policy,  nor  in  the  moneys  recovered,  and  that  pay- 
ment of  the  mortgage  therefore  gave  him  no  interest  in  the 
judgment;  that  after  the  assignment  the  mortgagee  held 
two  separate  securities  for  the  same  money,  and  having 
received  satisfaction  from  the  assignor,  it  therefore,  had  no 
right  to  receive  but  one  satisfaction,  and  enured  to  the 
benefit  of  the  company,  and  discharged  the  judgment. 

No  appeal  was  taken  from  the  judgment  affirming  the  judg- 
ment of  the  Supreme  Court,  but  an  appeal  was  taken  from 
the  order  perpetually  staying  execution,  to  the  Court  for  the 
Correction  of  Errors ;  the  order  was  reversed  by  that  court 
(17  Wend.i  631),  and  the  whole  principle  upon  which  both 
decisions  in  the  Supreme  Court  were  based,  was  entirely  repu- 
diated. The  court  held,  Edwabds,  Senator,  delivering  the 
opinion,  that  the  judgment  in  the  Supreme  Court  not  h&ving 
been  appealed  from,  must  be  deemed  valid  and  binding  upon 
the  parties,  but  he  entirely  repudiated  the  doctrine  upon 
which  it  was  based,  and  held  that  Robert,  the  mortgagor, 
was  the  party  substantially  interested  in  the  policy  and  in  the 
recovery ;  that  the  policy  and  judgment  thereon  was  only 
^eld  by  Bolton,  as  collateral  security,  reverting  to  Robert 
upon  his  paying  up  and  satisfying  the  mortgage  debt.    In 
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fine,  the  decision  of  the  Court  for  the  Correction  of  Errors, 
was  in  precise  accordance  with  the  principles  which  I  have 
already  suggested  as  applicable  to  the  assignment  of  a 
policy,  by  a  mortgagor  to  his  mortgagee,  as  collateral 
security  for  the  debt.  As  I  understand  its  force  and  effect, 
it  substantially  overruled  the  decision  of  the  Supreme  Court 
in  affirming  the  judgment  of  the  Superior  Court.  As  there 
was  no  direct  appeal  from  that  judgment,  the  Court  of 
Errors  was  bound  to  assume  it  to  be  a  valid,  existing  judg- 
ment^ but  ijie  court  utterly  repudiated  the  doctrine  of  the 
court  below,  the  only  doctrine  upon  which  it  was  or  could 
be  based.  Instead  of  being  an  authority,  therefore,  for  the 
judgment  of  this  court  in  Tillou  y.  The  Kingston  Mutual 
Insurance  Company y  it  was  an  authority  directly  against  it. 

In  the  latter  case,  there  was  an  insurance  in  the  name  of 
three  joint  owners  of  the  premises.  The  policy  was  after- 
wards assigned  to  the  mortgagee  of  the  same  premises  as 
collateral  security  for  the  payment  of  the  mortgage  debt, 
with  the  consent  of  the  company.  The  question  arose  in 
the  Supreme  Court  upon  the  effect  of  a  transfer  by  one  of 
the  owners  to  his  coo wners ;  the  policy  containing  a  prohi- 
bition against  alienation.  Judgment  was  had  against  the 
company.  Babculo,  J.,  who  gave  the  opinion  in  the 
Supreme  Court,  placed  his  decision  principally  upon  the 
ground  that  the  transfer  by  one  joint  owner  of  his  interest 
to  his  coowner  was  riot  within  the  prohibition  in  the  policy. 
In  this  I  think  he  was  right ;  but  the  case  was  afterwards 
brought  into  this  court  by  appeal  and  the  judgment  affirmed 
expressly,  as  it  seems,  upon  the  grounds  upon  which  the  deci- 
sion of  the  Supreme  Court  was  placed  in  Roberts  v.  Traders* 
Insurance  Company.  Foot,  J.,  who  delivered  the  opinion  in 
this  court,  assumed  to  follow  that  decision  as  authority.  He 
did  not  seem  to  suppose  that  the  force  of  that  decision,  as  a 
precedent,  was  at  all  weakened  by  the  decision  in  the  Court 
for  the  Correction  of  Errors,  but  rather  strengthened  and 
confirmed.    He  says,  alluding  to  the  decision  of  the  latter 
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court,  that  "  that  court  recognized^  approved  and  substantially 
affirmed  the  judgment  of  the  Supreme  Court.'*  He  then 
adopts  substantially  the  language  of  Chief  Justice  Savaqe, 
and  says,  '<  that  the  assignment,  with  the  assent  of  the  com- 
pany, creates  new  and  mutual  relations  and  rights  between 
the  assigned  and  the  insurers,  which,  on  the  pls^inest  princi- 
ples of  law  and  justice,  cannot  be  changed  or  impaired  by  the 
acts  of  a  third  person  over  whom  the  insured  party  has  no 
contrbl."  The  position  here  taken  has  already  been  dis- 
cussed. It  might  be  said  in  addition  that  if  the  mortgagee 
is  not  satisfied  to  take  the  assignment  of  the  policy  subject 
to  the  conditions  contained  in  it  he  may  decline  it.  The 
company  clearly  makes  nothing  by  the  assignment.  It 
receives  no  additional  premium,  but  consents  to  the  assign- 
ment for  the  accolnmodation  of  the  assignor  and  assignee 
merely.  What  injustice,  therefore,  there  can  be  in  its  insist- 
ing that  the  terms  and  conditions  of  the  policy  shall  be  ful- 
filled,' whoever  may  be  entitled  to  receive  the  money  in  case 
of  loss,  is  not  so  obvious  to  me  as  it  seemed  to  the  learned 
judge.  But  such  is  the  decision  of  the  court  in  that  case. 
Instead  of  following  the  principles  laid  down  by  the  Court 
of  Errors  in  Robert  v.  The  Traders^  Insurance  Company,  as 
the  learned  judge  professes  to  do,  he  substantially  overrules 
and  repudiates  them.  This  appears  still  more  manifest  from 
the  modification  which  was  made  in  this  court  of  the  judg- 
ment in  the  court  below.  In  the  court  below,  the  assignors, 
in  whose  names  as  plaintifiTs  the, action  was  prosecuted, 
recovered  some  |2,500,  the  full  extent  of  the  loss.  If 
they  were  entitled  to  recover  at  all  and  were  still  interested 
in  the  policy,  they  were  clearly  entitled  to  recover  that 
amount  subject  to  the  application  of  $2,000,  the  amount  of 
the  mortgage  debt,  to  the  payment  of  that  debt,  the  remain- 
der belonging  to  them.  But,  upon  the  assumption  that  by 
the  assignment  the  plaintifis  became  divested  entirely  of  all 
interest  in  the  insurance,  and  that  the  mortgagee  was  not 
bound  to  account  to  them  for  the  amount  received,  the 
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recovery  should  of  course  have  been  limited  to  12,000,  the 
amount  of  the  mortgage  debt.  The  court,  acting  upon  this 
assumption,  corrected  the  error  of  the  court  below  in  giving 
judgment  for  the  entire  loss,  by  reducing  the  judgment  to 
12,000.  This  modification  shows  that  the  decisioa  was  not 
put  upon  any  loose  idea  that  it  would  be  unjust  to  allow  the 
interest  of  the  assignee  to  be  affected  by  acts  of  the  assignor 
after  the  assignment,  although  the  latter  still  had  an  interest  in 
the  policy,  but  that  it  must  have  been  placed  upon  the  broad 
ground  taken  by  Judge  Savage  in  Roberts  v.  The  Traders^ 
Insurance  Company^  that  the  mortgagor's  interest  was  entirely 
gone  by  the  assignment,  and  that  the  mortgagee  was  in  pre- 
cisely the  same  position  as  if  he  had  himself  originally  pro- 
cured the  insurance  as  mortgagee  and  paid  the  premium 
thereon.  It  was  therefore  in  effect  a  reversal  of  that  case  as 
it  was  adjudicated  in  the  Court  for  the  Correction  of  Errors. 
But  the  question  now  for  our  decision  is,  whether  this 
court  will  adhere  to  its  decision  in  the  case  of  Tillou  v.  The 
Kingston  Mutual  Insurance  Company ^  based,  as  it  manifestly 
was,  upon  an  entire  misapprehension  of  the  decision  in  the 
late  Court  for  the  Correction  of  Errors.  This  court  in  that 
case  professed  to  follow  that  decision,  while  it  actually 
repudiated  the  principles  upon  which  it  was  based,  and 
affirmed  principles  directly  opposed  to  it.  Under  such  cir- 
cumstances, it  seems  to  me  it  should  have  but  little  weight 
with  this  court  as  authority.  I  appreciate  the  importance 
of  giving  all  due  force  to  the  maxim,  stare  decisis^  especially 
where,  as  in  this  case,  pecuniary  interests  to  a  large  amount 
may  be  affected.  But  it  appears  to  me  that  to  sustain  the 
principles  upon  which  that  decision  was  based,  and  upon 
which  it  must  be  sustained,  if  sustained  at  all,  will  be  not 
only  adopting  an  exceptional  rule  to  be  followed  by  the 
courts  of  this  state  alone,  but  wiU  be  engrafting  upon  the  law 
of  insurance  an  excrescence,  which,  carried  out  in  its  legal 
consequences,  must  materially  mar  the  symmetry  of  the 
law  upon  that  subject. 
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I  am,  therefore,  of  the  opinion  that  the  judgment  of 
the  Superior  Court  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

Selden,  Roosevelt,  and  Stbong,  Js.,  dissented;  all  the 
other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


Benjamin  v.  The  Saratoga  Gountt  Mutual  Fibb 
Insurance  Compant. 

The  plaintiff  obtained  a  fire  policy  to  himself  as  agent  of  the  owners,  upon 
property  on  which  he  held  a  mortgage,  notlQring  the  insurers  of  his  interest. 
He  afterwards  obtained  title  by  fbreclosnre,  and  agreed  to  convey  the  pro- 
perty to  a  third  person.  Upon  being  notified  of  these  fMits,  the  insurers 
consented  that  the  policy  should  remain  valid  until  title  should  be  perfected 
in  the  vendee;  Held,  that  this  was  equivalent  to  issuing  a  new  policy  to  the 
plaintiff  as  owner. 

Bnch  consent  having  been  given  by  the  insurers,  with  notice  that  the  vendee 
had  agreed  to  pay  to  the  vendor  the  premiums  for  continuing  the  insurance, 
the  insurers,  on  paying  a  loss  to  the  vendor,  have  no  right  of  subrogation  in 
respect  to  his  securities  fbr  the  unpaid  purchase  money. 

The  policy  being  conditioned  that,  in  case  of  fhrther  insurance,  the  insurers 
should  be  liable  only  for  such  proportion  of  any  loss  as  the  amount  insured 
by  him  should  bear  to  the  total  amount  of  insurance,  and  that  the  policy 
should  become  void  upon  any  fhrther  insurance  without  notice  to  them,  the 
policy  is  not  avoided  by  a  subsequent  insurance  with  notice  to  the  insurers 
of  its  amount,  but  with  an  erroneous  statement  as  to  the  companies  from 
which  it  had  been  obtained. 

Appeal  from  the  Supreme  Court.  Action  on  a  fire  policy 
issued  by  the  defendant  on  the  10th  of  October,  1864. 
The  trial  was  at  the  Chemung  circuit,  December,  1853, 
before  Mr.  Justice  Grat,  without  a  jury.  The  judge  found 
the  following  facts :  At  the  time  of  the  application  for  insu- 
rance, the  plaintiff  was  a  shareholder  in  an  association  which 
had  built  and  owned  a  hotel  in  the  village  of  Elmira.    D. 
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H.  Tuthill  and  two  others  were  trustees  of  the  association, 
and  held  the  legal  title  to  the  hotel,  for  its  benefit.  The 
plaintiff  was  also  a  creditor  of  the  association  in  the  sum  of 
$9,000,  secured  by  a  mortgage  of  the  hotel.  On  the  10th 
of  October,  1834,  application  in  writing  was  made  to  the 
defendant,  in  the  name  of  *^  D.  H.  Tuthill,  S.  Benjamin  and 
others,"  for  insurance  upon  the  hotel,  to  the  amount  of 
|2,000.  The  application  stated  that  the  hotel  was  owned 
by  a  company  of  which  Tuthill  and  the  plaintiff  were 
members,  and  that  it  was  mortgaged  to  tihie  latter  for  $9,000. 
It  was  signed,  as  was  the  premium  note,  <<S.  Benjamin, 
agent/'  The  defendant  issued  a  policy  to  "  S.  Benjamin, 
agent,"  reciting  that  he  had  become  a  member  of  the  com- 
pany and  had  bound  himself  to  pay  all  sums  that  might  be 
assessed  for  losses  by  the  directors.  It  contained  a  condi- 
tion that  in  case  of  subsequent  insurance  on  the  property 
insured,  notice  thereof  should  be  given  to  the  defendant, 
with  all  reasonable  diligence,  to  the  end  that  such  subse- 
quent insurance  might  be  indorsed  on  the  policy,  or  other- 
wise acknowledged  in  writing ;  in  default  whereof  the  policy 
should  cease  and  be  void.  The  condition  also  provided  that 
in  all  cases  of  insurance  the  defendant  was  to  be  liable  only 
for  such  ratable  proportion  of  the  loss  as  the  amount  insured 
by  it  should  bear  to  the  whole  amount  insured  thereon, 
without  reference  to  the  dates  of  the  different  policies. 
Another  condition  was,  that  if  the  insured  or  their  assigns 
should  alienate  the  property  insured,  by  mortgage  or  other- 
wise, or  suffer  any  judgment  or  decree,  operating  as  a  lien 
upon  the  property,  to  pass  against  him,  the  policy  should  be 
void,  unless  the  defendant  should  giv«  its  assent  to  the  same. 

On  the  9th  day  of  May,  1845,  the  plaintiff  foreclosed 
his  mortgage ;  and  at  the  mortgage  sale  purchased  the  pro- 
perty for  the  sum  of  $9,447.97,  being  less  than  the  sum  due 
upon  the  mortgage. 

On  the  1st  day  of  May,  1846,  the  plaintiff  contracted  to 
sell  the  premises  so  purchased  by  him  to  E.  B.  Brainard  for 
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$10,572,  $1,500  of  which  sum  was  to  be  paid  down,  and 
ihe  residue  in  ten  equal  annual  payments,  with  interest. 
By  the  contract,  Brainard  was  to  pay  to  Benjamin  the 
premium  for  keeping  an  insurance  of  at  least  $6,000  on  the 
property. 

After  the  plaintiff  had  become  the  absolute  owner,  in  fee, 
of  the  property  insured,  and  had  contracted  with  Brainard 
for  its  sale,  he  notified  the  defendant  of  the  fact,  and  that 
he  had,  subsequent  to  the  defendant's  policy,  effected  an 
insurance  upon  it  for  $6,000 ;  but  by  mistake,  and  without 
any  fraudulent  design,  stated  in  his  notice  that  the  whole 
$6,000  had  been  obtained  in  the  Howard  Insurance  Com- 
pany, whereas,  in  fact,  $d,0OO  of  the  insurance  was  by 
the  Hartford  Insurance  Company.  To  this  notice  the  de- 
fendant replied  by  letter,  under  date  of  July  3d,  1846, 
addressed  to  the  plaintiff  individually,  and  not  as  agent, 
that  the  company  consented  to  the  contract  he  had  made 
with  Brainard,  and  consenting  that  the  policy  remain  valid 
until  the  title  should  be  perfected  in  Brainard ;  consenting 
also  to  the  $6,000  insured  in  the  Howard  Insurance  Com- 
pany. After  the  defendant  consented  that  the  policy  should 
remain  valid,  two  several  assessments  upon  it  were  made, 
which  were  by  the  defendant  presented  to  and  paid  by  the 
plaintiff. 

In  September,  1849,  the  insured  property  was  destroyed 
by  fire;  a  loss  sustained  of  $12,000,  and  the  proper  prelimi- 
nary proofs  thereof  presented  by  the  plaintiff  to  the  defend- 
ant. In  May,  1850,  the  plaintiff,  in  pursuance  of  his 
contract  with  Brainard,  conveyed  to  him  the  site  and  what 
remained  of  the  tavern  property,  taking  from  him  a  mort- 
gage to  secure  $10,000,  the  purchase  money  remaining 
unpaid. 

The  defendant  claimed  that  the  insurance  was  to  the 
hotel  association  or  its  members,  and  was  effected  by 
Benjamin  as  their  agent ;  that  the  parties  insured  by  the 
policy  had  no  insurable  interest  at  the  time  of  the  loss ;  that 

Smith.— Vol.  HI.  53 
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the  insurance  in  the  Hartford  Company,  no  notice  thereof 
having  been  given  to  the  defendant,  avoided  the  policy, 
and  that  if  the  plaintiff  should  recover,  as  mortgagee,  the 
defendant  was  entitled  to  be  subrogated  to  all  the  securities 
held  by  the  plaintiff  against  Brainard.  The  plaintiff's  coun- 
sel requested  the  judge  to  decide  the  contrary  of  each  of 
these  propositions,  and,  to  his  refusal  so  to  decide,  took 
several  exceptions.  The  judge  ordered  judgment  in  favor  of 
the  defendant,  which,  having  been  affirmed  by  the  Supreme 
Court  at  general  term,  in  the  sixth  district,  the  plaintiff 
appealed  to  this  court. 

ifkhQlas  BiUf  for  the  appellant. 

.  W.  J,.  Beqchj  for  the  respondent. 

Habsib,  J.  The  application  for  insurance,  which  became 
a  part  of  the.  contract  between  the  parties,  stated  truly  that 
the  property  was  owned  by  a  company,  of  which  TuthiU 
and  the  plaintiff  were  members,  and  that  it  was  mortgaged 
to  the  plaintiff  to  secure  $9,000.  I  am  inclined  to  think 
the  policy,  issued  under  these  circumstances,  would  enure 
to  the  benefit  of  all  the  parties  interested  in  the  property ; 
primarily,  perhaps,  to  the  benefit  of  the  mortgagee,  and 
ultimately  to  the  benefit  of  the  owners.  But  this  is  a  ques- 
tion which,  though  discussed  at  the  bar,  it  is  deemed  unne- 
cessary to  determine. 

After  the  insurance  had  been  effected,  and  while  the  policy 
was  still  in  force,  the  plaintiff  foreclosed  his  mortgage,  and, 
upon  the  sale,  became  himself  the  purchaser.  The  interest 
of  all  the  other  owners  having  thus  been  extinguished,  the 
plaintiff  entered  into  a  contract  to  sell  the  property  to 
Brainard.  This  contract  was  made  on  the  1st  of  May,  1846. 
Subsequently,  and  before  the  thirty-first  of  July,  the  plain- 
tiff informed  the  defendants  of  this  sale.  The  letter  contain- 
ing this  information  was  not  produced  upon  the  trial.    But 
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it  may  be  fairly  inferred,  I  think,  from  the  reply  received  by 
the  plaintiff,  that  he  had  informed  the  defendants  that  he 
had  become  sole  owner  of  the  property,  and  had  entered 
into  a  contract  to  sell  it  to  Brainard,  and  had  requested  the 
consent  of  the  defendants  to  the  continuance  of  the  insurance, 
notwithstanding  this  change  in  the  ownership.  The  defend- 
ants, accordingly,  wrote  to  the  plaintiff  on  the  31st  of  July, 
1846,  consenting  to  the  contract  he  had  made  with  Brainard, 
and  agreeing  that  the  policy  should  remain  valid  until  the 
title  of  Brainard  should  be  perfected.  After  this  change  of 
ownership,  and  the  consent  thus  given  by  the  defendants, 
several  assessments  were  made  upon  the 
the  plaintiff,  which  were  paid.  ^^K'ft^Al^^ 

The  legal  effect  of  this  change  of  owners]^|«nd  the  con- 
sent of  the  defendants  after  notice  of  such 
policy  should  remain  valid  until  a  specifiel  "event  should 
happen,  was  to  create  a  new  contract  betw^nltlfi^AiSsJ 
Thereafter,  however  it  may  have  been  befon 
was  the  real  party  insured.    Being  himself  the  soNTand 
absolute  owner  of  the  property,  the  policy  became  as  effectual 
for  his  indemnity,  as  a  new  policy  isslied  to  him  in  his  own 
name,  and  describing  him  as  such  owner,  could  have  been. 
Indeed,  the  transaction  was  but  a  short  mode  of  making  an 
entirely  new  contract  of  insurance. 

At  the  time  of  the  loss,  the  plaintiff  was  still  the  legal 
owner  of  the  property.  By  the  terms  of  their  contract,  the 
defendants  agreed  with  the  plaintiff  that  they  would  pay  him 
all  losses  or  damage,  not  exceeding  the  sum  specified,  which 
should  or  might  happen  to  the  property  by  fire,  during  the 
time  the  policy  should  remain  in  force.  The  loss  or  damage 
was  to  be  estimated  according  to  the  true  and  actual  value 
of  the  property,  and  not  according  to  the  state  of  the 
accounts  between  the  plaintiff  and  his  vendee  at  the  time 
the  loss  or  damage  should  happen.  To  the  extent  of  this 
loss,  by  the  very  terms  of  the  contract,  the  plaintiff  was 
entitled  to  recover. 
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Nor,  whatever  may  be  the  doctrine  on  the  subject  when 
a  mortgagee  obtains  an  insurance  for  his  own  benefit,  are  the 
defendants  in  this  case  entitled  to  be  subrogated  to  the  claim 
of  the  plaintiff  against  his  vendee.  By  the  terms  of  the  con- 
tract of  sale,  of  which  the  defendants  had  notice,  the  vendee 
agreed  to  pay  the  plaintiff  the  premium  for  keeping  the 
property  insured  for  at  least  the  sum  of  $6,000.  Whether 
he,  in  fact,  paid  the  assessments  upon  the  plaintiff's  note  to 
the  defendants,  does  not  appear,  but  I  think  the  fair  inter- 
pretation of  the  agreement  that  the  policy  should  continue 
valid  until  the  title  should  4)e  perfected  in  Brainard,  is,  that 
the  indemnity  for  which  the  policy  provides,  should  enure 
to  the  benefit  of  Brainard,  as  well  as  the  plaintiff.  To  the 
extent  of  Brainard's  equitable  interest  in  the  property,  the 
plaintiff  is  to  be  regarded  as  holding  the  policy  in  trust  for 
him. 

One  other  question  remains  to  be  noticed.  The  policy 
contains  the  usual  condition  that  if  any  other  insurance 
should  be  made  upon  the  property,  the  plaintiff  should,  with 
all  reasonable  diligence,  give  notice  thereof  to  the  defend- 
ants, and  have  the  same  indorsed  on  the  policy,  or  otherwise 
acknowledged  in  writing.  Further  insurance  was  effected 
to  the  amount  of  $6,000,  of  which  the  defendants  were  noti- 
fied. But,  by  mistake,  and  without  any  fraudulent  design, 
as  the  judge  who  tried  the  cause  has  found,  it  was  stated  in 
the  notice  of  such  further  insurance,  that  the*  whole  amount 
had  been  effected  in  the  Howard  Insurance  Company, 
whereas,  in  fact,  half  the  amount  mentioned  in  the  notice 
was  insured  by  another  company.  It  is  insisted  that  this 
mistake  amounted  to  a  violation  of  the  condition  of  the 
policy  on  this  subject,  and  thus  rendered  the  contract  void. 
But  this  position  cannot  be  maintained.  The  policy  pro- 
vided that  in  case  of  other  insurance,  the  defendants  should 
only  be  liable  for  such  ratable  proportion  of  any  loss  or 
damage  which  might  happen  to  the  property,  as  the  amount 
of  their  insurance  should  bear  to  the  whole  amount  insured. 
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It  was,  therefore,  for  the  interest  of  the  defendants,  that 
other  insurances  should  be  eiSected.  The  greater  the  amount 
of  insurance,  the  more  their  risk  would  be  diminished.  For 
the  same  reason,  the  defendants  had  an  interest  in  knowing 
what  other  insurances  were  made  upon  the  property ;  that 
thus  they  might  also  know  for  what  proportion  of  any  loss 
which  might  happen,  they  would  be  liable.  But  they  were 
only  interested  in  knowing  the  amount  of  such  further  insur- 
ance. By  whom  it  had  been  made,  it  did  not  concern  them 
to  know.  Both  the  terms  and  fhe  object  of  the  condition  in 
the  policy  would  be  satisfied  b^  a  notice  of  the  fact  that 
further  insurance  to  a  specified  amount  had  been  efiected. 
without  specifying  the  particular  persons  or  companies  who 
had  made  such  insurance.  It  was  enough,  in  this  case,  for 
the  plaintiff*  to  inform  the  defendants  of  the  true  amount  of 
insurance  he  had  efiected.  This  was  all  that  it  was  material 
for  ^m  to  know.  It  was  all,  too,  that  the  condition  of 
their  policy  demanded. 

I  am  of  opinion  that  the  facts  established  upon  the  trial, 
as  they  were  found  by  the  judge,  entitled  the  plaintiff  to 
recover.  The  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

CoMSTOCK,  J.  did  not  sit  in  the  case;  all  the  other  judges 
concurring. 

Judgment  reversed,  and  new  trial  ordered. 


Bentlet  9.  The  Columbu  Insubance  Compant 

The  general  anthority  of  an  inBorance  agent,  empowered  to  inne  policies  in 
behalf  of  his  principal,  does  not  extend  to  insiiring  property  which  bad 
been  consumed,  while  a  written  application  for  the  insurance  thereof  was 
in  the  coarse  of  transmission  fh>m  the  owner  to  such  agent 

Appeal  from  the  Supreme  Court.    The  action  was  upon 
a  policy  of  insurance  against  fire,  which  the  complaint 
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alleged  that  the  defendant,  by  its  agent,  delivered  to  the 
plaintiff  on  the  26th  of  February,  1848,  and  bearing  date 
that  day.  Upon  the  trial  at  the  New-York  circuit,  before 
Mr,  Justice  Edwabds,  it  was  proved  that  one  Whitney  was 
the  general  agent  of  the  defendant  in  the  city  of  New-Tork, 
furnished  with  blank  policies,  under  the  seal  of  the  defend- 
ant, and  signed  by  its  president  and  secretary,  to  be  issued 
and  take  effect  when  countersigned  by  Whitney.  Whitney 
assumed  to  appoint  sub-agents,  of  whom  the  plaintiff  was 
one,  and  to  give  them  authfrity  to  make  contracts  for  insu- 
rance which  should  be  billing  upon  the  company  from  the 
date  of  applicatioDS,  until,  upon  reference  to  Whitney,  they 
should  be  rejected  by  him.  Upon  the  question  whether  the 
company  had  conferred  any  authority  upon  Whitney  to 
appoint  the  plaintiff  a  sub-agent,  either  by  original  delega- 
tion .or  by  ratification  of  his  acts,  there  was  conflicting 
evidence. 

The  plaintiff  was  a  forwarding  and  commission  merchant 
in  the  city  of  Albany,  and  on  February  26,  1848,  bad  on 
store,  for  sale  as  factor,  eight  hundred  and  fifteen  barrels  of 
.flour,  and  a  quantity  of  grain  consigned  to  him.  He  had 
no  grain,  flour  or  country  produce  belonging  to  himself, 
except  some  peas  and  clover  seed,  the  value  of  which  was 
less  than  $7.00.  On  February  28, 1848,  the  plamtiff  wrote 
to  Bentley  in  New-Torkthat  he  wished  insurance  for  $4,000 
for  two  months ;  that  he  had  eight  hundred  barrels  of  flour 
in  store,  besides  other  produce,  and  proposed  the  insurance 
in  these  terms :  "  C.  W.  Bentley,  $4,000  on  flour,  grain  and 
country  produce,  his  own,  or  had  on  storage  or  commission, 
in  his  store-house  at  Albany." 

This  letter  was  enclosed  in  one  addressed  to  a  Mr.  Thomp- 
son, who  handed  it  to  Whitney  during  the  morning  of  March 
first.  The  property,  the  insurance  of  which  was  asked,  had 
been  destroyed  by  fire  during  the  preceding  night,  and 
information  of  the  fact  was  communicated  by  a  telegram  to 
Thompson,  and  by  him  to  Whitney,  in  the  course  of  the 
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same  afternoon.  There  was  conflicting  evidence  upon  the 
question  whether  Whitney  actually  read  the  plaintiff's  letter, 
or  was  informed  of  its  contents,  before  he  was  apprised  of 
the  fire.  He  took  no  action  in  reference  to  the  proposal 
until  the  following  day,  when,  as  he  testified,  esteeming 
himself  bound  so  to  do,  under  his  arrangement  with  the 
plaintiff,  he  filled  up  and  countersigned  a  policy  conforming 
to  the  terms  contained  in  the  plaintiff's  letter,  and  delivered 
it  to  him.  A  verdict  having  been  taken,  subject  to  the 
opinion  of  the  court,  and  judgment  for  the  defendant  ren- 
dered at  general  term,  in  the  fi^st  district,  the  plaintiff 
appealed  to  this  court. 

Francis  B.  Ctatingj  for  the  appellant. 

Edgar  S.  Van  Winkle^  for  the  respondent. 

Johnson,  Ch.  J.  Even  if,  upon  the  evidence,  there  was 
ground  to  hold  that  Bentley's  appointment  as  sub-agent  by 
Whitney  was  authorized  or  ratified  by  the  company,  as  to 
which  I  express  no  opinion,  he  had  not  authority  to  issue  a 
policy,  or  to  make  an  agreement  to  issue  a  policy  to  himself. 
This  point  was  adjudged  in  The  New -York  Central  Inturance 
Company  v.  The  Protection  Insurance  Company  ( 14  iV.  F.,  85 ). 
There  was,  therefore,  no  contract  to  insure,  nor  anything 
tending  towards  a  contract,  except  a  bare  application  for 
insurance,  before  the  loss  had  actually  taken  place.  The 
agent  in  New-York  did  not  receive  the  application  until 
after  the  loss  had  occurred,  nor  did  he  do  any  act  accepting 
the  risk  until  after  the  loss  was  known  to  him.  In  Taylor 
V.  The  Merchants^  Fire  Insurance  Company  (9  How.  U.  S.  jR., 
370),  the  law  on  this  subject  is  laid  down  in  accordance 
with  the  settled  rule  in  respect  to  the  acceptance  of  propo- 
sitions for  contracts  relating  to  other  subjects,  that  a  propo- 
sition becomes  a  binding  contract  when  the  party  to  whom 
it  is  made  signifies  his  acceptance  of  it  to  the  proposer.    In 
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that  case,  where  the  proposition  was  sent  hj  mail,  mailing 
an  answer  of  acceptance  was  held  to  be  conclusiye.  The 
same  doctrine  is  held  by  this  court  in  Vassar  v.  Camp^  (1 
Xem.,  441),  following  Mactier  v.  Frith  (6  Wend.,  104), 
where  it  wais  held  that  the  doing  of  some  overt  act  of  accept- 
ance, as  mailing  a  letter  of  acceptance,  would  consummate  the 
contract*  There  was  in  this  case,  no  contract  at  the  time 
of  the  loss,  nor  any  before  the  loss  was  known  to  the  agent. 
Nor  does  the  case  furnish  any  evidence  of  authority  to 
Whitney  to  enter  into  agreements  to  pay  for  losses  already 
occurred,  when  the  company  he  represented  was  under  no 
precedent  obligation. 
The  judgment  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 
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Application  to  an  insurer  for  his  consent  to  the  assignment  of  a  policy,  is 
notice  that  the  applicant  has  acquired,  or  is  about  to  acquire,  some  interest 
In  the  subject  of  the  inaaraooe;  shice,  irithout  such  intexest,  an  assignment 
would  be  valueless  to  him. 

So  EM,  where  the  entire  stock  of  a  retailer  of  goods  had  been  sold  under 
execution,  and  the  purchaser  applied  to  the  insurer  for  his  consent  to  an 
assignment  of  the  policy  thereon. 

Appeal  from  the  Supreme  Court.  The  defendant  insured 
Hooper  &  Brother  against  damage  hy  fire,  to  the  amount  of 
$2,500,  on  their  stock  of  looking-glasses,  looking-glass  plates, 
frames,  machines,  tools  and  materials.  The  policy  contained 
a  provision  that  in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise,  without 
the  written  consent  of  the  insurer,  the  policy  should  from 
thenceforth  be  void  and  of  no  efiect.    On  the  19th  and  21st 
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June,  1852,  their  entire  stock  in  trade  was  sold  npon  execu* 
tion,  and  purchased  by  the  plaintiff  |n  this  action,  who,  on 
the  day  last  named,  applied  to  the  defendant,  without  dis- 
closing what  interest  he  had  in  the  property,  and  obtained 
from  it  a  consent  in  writinp:,  indorsed  on  the  policy,  **  that 
the  interest  of  Hooper  &  Brother,  in  the  withia  policy  of 
insurance,  be  assigned  to  "  the  plaintiff.  A  written  assign- 
ment of  the  policy  by  Hooper  &  Brother  to  the  plaintiff 
was  executed,  bearing  date  June  30,  1852.  A  portion  of 
the  property  was  destroyed  by  fire  July  1,  1852.  On  the 
trial  at  the  Eiugs'  circuit,  before  Mr.  Justice  Rockwell, 
the  facts  before  stated  having  been  proved,  the  defendant 
moved  for  a  nonsuit  upon  the  grounds:  that  the  policy 
became  inoperative  and  void  on  the  sale  made  by  the  dieriff, 
for  want  of  a  subject,  as  the  parties  insured  ceased  to  have 
anjrthing  at  risk;  that  the  policy  having  become  void  by 
the  sheriff's  sale,  so  as  to  be  incapable  of  enforcement  by 
Hooper  8c  Brother,  it  was  void  as  to  the  plaintiff  also,  he 
having  no  rights  except  such  as  remained  in  and  were  held 
by  them  after  the  sale ;  that  the  consent  to  the  assignment 
assumed  on  its  face  thiA  Hooper  &  Brother  had  an  existmg 
interest,  and  simply  authorize  that  to  be  assigned,  and  that 
the  plaintiff  having  obtained  the  consent  without  disclosing 
the  facts  which  showed  that  Hooper  &  Brother  had  nothing 
to  assign,  could  not  insist  upon  it  as  a  renewal.  The  judge 
refused  to  nonsuit,  and  the  defendant  excepted.  The  plain- 
tiff had  a  verdict  and  judgment,  which  having  been  affirmed 
by  the  Supreme  Court,  at  general  term,  in  the  second  dis- 
trict, the  defendant  appealed  to  this  court. 

Nicholas  HiUj  for  the  appellant. 

John  H.  Reynoldsy  for  the  respondent. 

Pratt,  J.    It  was  manifestly  the  intention  of  the  parties 
to  the  policy  in  this  case  that  it  should  cover,  to  the  amount 
Smtth.— Vol.  m.  54 
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of  the  insuranoe,  any  goods  of  the  character  and  description 
specified  in  the  policy^  which,  from  time  to  tuna  during  its 
continuation,  might  be  in  the  store.  "  A  policy  for  a  long 
period,  upon  goods  in  a  retail  shop,  applies  to  the  goods 
successively  in  the  shop,  from  time  to  time,"  (1  PhU.  on 
IfUn  ^491;  Ang.  on  Ins.f  ^203;  Lane  v.  Maine  Mutml 
Fire  Insurance  Company^  3  Fairf.^  44.)  Any  other  con- 
struction of  a  policy  of  insurance  upon  a.  stock  in  trade 
continually  changing,  would  render  it  worthless  as  an 
indemnity.  It  is  a  primary  principle  in  the  construction  of 
the  contract  of  insurance  to  give  it  the  efiect  as  an  indem- 
nity which  the  parties  to  it  designed.  The  sale,  therefore, 
of  the  stock  by  the  insured  did  not  render  the  policy  void. 

After  the  sale,  and  previous  to  the  assignment  of  the 
policy  to  the  purchasers,  the  efiect  of  the  policy  as  an 
indemnity  was  suspended,  not  from  any  vice  in  the  policy, 
but  from  the  absence  of  a  subject  for  it  to  act  upon.  Had 
a  fire  occurred  during  this  time,  no  recovery  could  have 
been  had  against  the  underwriters;  not  because  the  policy 
had  become  void,  but  because  the  insured  had  suffered  no 
loss.  The  owners  of  the  goods  wou|^  have  had  no  claim  for 
the  reason  that  at  the  time  they  had  no  interest  in  the 
policy ;  yet  the  policy  still  continued  to  be  a  valid  subsist- 
ing contract  in  the  hands  of  the  insured,  and  had  they 
subsequently  purchased  the  same  goods  or  other  goods,  and 
brought  them  into  the  store,  they  would  have  been  covered 
by  it.  And  having  been  assigned  to  the  plaintiff  by  con- 
sent of  the  company,  he  took  the  place  of  the  insured,  and 
the  policy  reattached  to  the  goods.  The  plamtiff,  therefore, 
was  clearly  entitled  to  recover. 

It  was  insisted,  uj^on  the  argument,  that  the  company  had 
no  notice  of  the  sale  to  Hooper.  The  fact  that  he  requested 
an  assignment  of  the  policy,  was  sufficient  notice  that  he  had 
acquired,  or  was  about  to  acquire,  some  interest  in  the  goods. 

The  assignment  of  the  policy,  in  order  to  be  of  any  benefit 
to  the  assignee,  must  be  accompanied  with  a  transfer  of  some 
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kind  of  interest  in  the  subject  of  insurance  to  the  assignee. 
This  seems  to  be  assumed  by  all  the  elementary  writers. 
Ellis  says  that  *'  the  mere  assignmeut  of  a  policy  would  be 
useless  unless  the  subject  insured  be  assigned  also."  ( Ellis 
Law  of  Ins.i  69.)  Afarahall  in  his  work  on  insurance, 
(p.  800),  says:  "  A  policy  of  insurance  being  a  chose  in 
action  is  in  strictness  not  assignable  at  law,  but,  like  every 
chose  in  action,  may  be  assigned  in  equity.  But  the  mere 
assignment  would  be  of  little  avail  without  an  assignment 
of  the  subject  matter  of  the  insurance  also."  He  puts  it 
upon  the  ground  that  the  insured  must  have  an  interest 
not  only  at  the  time  of  insuring,  but  also  at  the  happening 
of  the  loss.  The  same  doctrine  is  expressly  recognized  in 
all  the  elementary  works  upon  the  law  of  insurance  which 
I  have  been  able  to  consult,  and  it  has  never  been  contro- 
verted to  my  knowledge  in  any  adjudicated  case.  ( 3  Kent 
Com^i  376 ;  Ang*  cm  iiw.,  ^  193 ;  1  PhU.  on  Itu.j  §  77  ). 

Besides,  a  fire  policy  seems  not  to  be  assignable  at  all 
except  with  the  consent  of  the  underwriters.  Ellis  says : 
"  These  policies  are  not  in  their  nature  assignable  nor  is  the 
interest  m  them  ever  intended  to  be  transferable  from  one  to 
another  without  the  express  consent  of  the  office."  ( Ellii 
Law  of  Ins.,  72 ;  PAiZ.,  78 ;  Mars.j  803  ).  And  when  the 
assignment  of  the  policy,  by  the  consent  of  the  insurers,  is 
absolute,  to  one  who  has  become  the  entire  owner  of  the 
subject  of  insurance,  it  becomes  a  new  contract  of  insurance 
between  the  underwriters  and  the  assigncie.  "  If  the  assign- 
ment taken  in  cynection  with  the  policy  plainly  transfers 
the  assured's  whole  interest,  the  underwriter's  consent  to  it 
is  evidently  equivalent  to  his  agreement  to  become  directly 
answerable  to  the  assignee.  In  such  case  the  proceedings 
to  enforce  payment  may  be  in  the  assignee's  name  and  he 
become  to  all  intents  and  purposes  the  substituted  party  to 
the  contract."  (  Phil.j  supra^  §  84 ;  Ang.,  tupray  §  193 ;  Ellisy 
69  ).  And  if  he  becomes  the  real  party  to  the  contract  of 
insurance  it  would  be  as  necessary  that  he  should  be  vested 
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with  an  interest  in  the  property  insured  as  if  he  had  taken 
out  a  new  policy  in  his  own  name. 

An  assignment,  therefore,  being  of  no  avail  except  in 
case  of  an  interest  in  the  assignee  in  the  subject  insured, 
the  request  made  to  the  defendants  tt  consent  to  an  assign- 
ment to  plaintiff  was  of  itself  notice  to  them  that  he  had 
acquired  or  was  about  to  acquire  an  interest  in  the  insured 
property.  If,  therefore,  it  was  important  to  the  defendants 
to  know  what  the  nature  of  the  interest  was  which  the 
plaintiff  had  acquired,  they  should  have  asked  for  informa- 
tion in  respect  to  it.  If  they  were  content  to  give  their 
consent  without  such  inquiry  it  was  their  own  fault. 

The  judgment  of  the  Supreme  Court  myst  be  affirmed. 

Denio,  J.,  dissented;  all  the  other  judges  concurring, 

Judgment  affirmed. 


Eebnochan  v.  The  New-Tobk  Bowebt  Fibe  Insubauce 

CoMPAmr. 

A  building  was  insured  in  the  name  of  a  mortgagee,  for  his  own  security 
and  that  of  the  mortgagor,  the  latter  paying  the  premium.  NoUce  of  loss 
and  preliminary  proofs  were  served  in  the  name  of  the  mortgagor,  the  latter 
stating  the  above  ftcts,  describing  the  building  and  referring  to  the  policy 
by  its  number,  and  embracing  an  affidavit  of  the  mortgagee,  veriiying  the 
statements.  No  objection  being  taken  to  the  noti^mnd  proofs  until  after 
suit  brought;  Ifdd,  that  the  insurers  could  not  object  at  the  trial  that  they 
were  not  in  the  name  of  the  insured. 

Proof  of  a  parol  agree&ent  that  the  mortgagee  should  keep  the  premises 
insured  and  the  mortgagor  pay  the  premiums,  does  not  conflict  with  the 
.rule  excluding  parol  evidence  to  vary  or  explain  a  written  contract.  The 
contract  between  the  insurers  and  the  mortgagee  is  unaffected  by  it 

Such  evidence  is  material  as  showing  the  mortgagor  entitled  to  have  the  avaSs 
of  the  policy,  in  case  of  loss,  applied  to  the  payment  of  his  debt,  and  that 
therefore  the  insurers  have  no  right  of  subrogation  in  respect  to  the  mort- 
gage. 
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Though  the  insaren  had  no  notice  of  such  an  agreementi  a  policy  to  the 
mortgagee,  in  that  character,  insuring  him  against  damage  to  the  property 
insured,  is  an  insurance  of  the  property  and  nSt  of  the  deht.  The  deht  is 
only  important  as  giving  the  mort^ee  an  insurable  interest. 

If,  in  any  case,  the  insurer  of  a  mortgagee  is  entitled,  on  payment  of  a  loss, 
to  an  interest  in  the  debt  and  S0curity,  it  is  a  mere  equity  to  be  subrogated 
pro  ianio  to  snob  rights  as  the  Insured  himself  has,  in  fespect  to  the  mort- 
gage, after  receivmg  payment  of  the  loss.  The  equity  does  not  arise  from 
the  contract  of  insurance,  bat  from  all  the  circumstances  of  the  case. 

The  mortgagee  is  not  bound  to  disclose  the  contract  between  himself  and  the 
mortgagor,  as  to  the  insurance,  without  hiquiry  on  the  subject  by  the 
insurers. 

Appeal  from  the  Superior  Court  of  New-York*  The 
action  was  on  a  policy  of  fire  insurance,  made  to  the  plain- 
tiff as  mortgagee. 

The  answer,  among  other  things,  denied  notice  and  proof 
of  loss,  according  to  the  condition  of  the  policy,  and 
alleged  that  the  mortgage  was  ample  syurity  for  what 
remained  unpaid  of  the  mortgage  debt,  wherefore  the  plain- 
tiff was  not  injured  by  the  fire. 

On  the  trial  before  Mr.  Justice  Woodbufp,  in  January, 
1856,  these  facts  were  proved:  The  policy  was  on  two 
buildings,  and  dated  May  1,  1848,  and  the  defendants  there- 
by insured  the  plaintiff,  '<as  mortgagee,  against  loss  or 
damage  by  fire,  to  the  amount  of  $6,000,"  agreeing  to 
make  ^ood  unto  the  insured,  ^^  all  such  loss  or  damage,  not 
exceeding  in  amount  the  sum  insured,  as  shall  happen  by 
fire  to  the  property,"  during 'one  year.  Among  the  condi- 
tions of  the  policy  were,  ^'  that  property  held  in  trust,  or 
on  commission,  must  be  insured  as  such,  otherwise  the 
policy  would  not  cover  such  property ;"  and  "  that  persons 
sustaining  loss  or  damage  by  fire,  should  forthwith  give 
notice  thereof  in  writing  to  the  company,"  and  as  soon 
after  as  possible,  furnish  preliminary  proofs  of  loss*  The 
policy  was  renewed  annually  up  to  the  1st  of  May,  1854 ; 
the  last  renewal  being  on  the  Ist  of  May,  1853.  On  the  10th  of 
December,  1853,  one  of  the  buildings  was  destroyed,  and  the 
other  injured  by  fire,  the  extent  of  the  damage  being  $3  492,^ 
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In  1848,  the  plaintiff  sold  the  buildings  and  the  lots  on 
which  they  stood,  to  Gl^orge  F.  Cooledge  and  William  P.  Cool- 
edge,  composing  the  firm  of  Gdbrge  F.  Cooledge  &  Brother, 
and  took  back  a  bond  and  mortgage,  dated  May  1, 1848,  for 
the  whole  amount  of  the  purchase  money,  being  $21,500. 
William  P.  Cooledge  testified,  that'it  was  agreed* with  the 
plaintiff,  at  the  time  of  the  purchase,  that  the  plaintiff 
should  keep  the  premises  insured,  and  that  the  witness  and 
his  brother  should  pay  the  premium ;  that  they  paid  the 
premium  at  the  time  of  the  payment  of  the  annual  interest, 
up  to  and  including  May,  1853 ;  and  that  the  understand- 
ing was,  the  insurance  was  to  be  kept  up  for  their  benefit. 
Exception  was  taken-  by  the  defendant  to  the  admission  of 
evidence  of  this  agreement,  on  the  ground  that  there  was 
no  insurance  clause  in  the  mortgage,  and  that  the  defendant 
had  no  notice  of  •the  agreement. 

It  was  proved  by  William  Hibbard,  the  president  of  the 
defendant,  that  the  plaintiff,  prior  to  the  present  policy,  as 
owner  of  the  premises,  had  a  policy  fi'om  the  defendant ; 
that  when  he  applied  for  this  policy,  he  said  he  had  sold  the 
property,  and  wanted  it  insured  to  secure  him ;  that  he  had 
received  no  money,  and  wanted  to  make  his  debt  secure, 
and  be  insured  as  mortgagee.  The  witness  further  testified, 
that  the  defendant  was  not,  prior  to  the  fire,  notified  of 
the  agreement  between  the  plaintiff  and  the  Cooledges,  that 
the  plaintiff  should  have  the  property  insured  for  the  benefit 
of  the  latter ;  and  that  when  the  last  renewal  was  made, 
the  witness  stated  the  premium  was  too  low,  and  insisted 
on  an  increase ;  the  plaintiff  refused  to  pay  more,  and  said 
it  was  not  worth  more.  After  some  conversation,  the  wit- 
ness told  him  it  might  be  worth  a  little  less  to  insure  him 
as  mortgagee,  but  that  the  defendant  would  not  insure  the 
owner  at  that  rate.  The  witness  stated  that  no  inquiry 
was  made  as  to  the  amount  due  on  the  mortgage ;  that 
there  was  no  stated  rule  of  difference  between  insurances 
for  owners  an^  mortgagees ;  that  the  rate  of  premium  for 
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insuring  as  mortgagee,  and  insuring  the  mortgagor,  he 
assigning  the  policy  to  the  mortgagee,  was  the  same. 

Several  witnesses  testified  that  the  usual  practice  was  for 
mortgagon  to  pi^  the  premium  when  the  policy  was  to  the 
mortgagee,  or  to  the  mortgagor  and  assigned  to  him:  This 
evidence  of  usage  was  received  under  an  exception  by  the 
defendant. 

The  amonnt  unpaid  on  the  bond  and  mortgage  May  1, 
1863,  was  $15,600. .  The  value  of  the  lots,  exclusive  of  the 
buildings,  at  that  time,  was  about  $21,000,  and  the  Cool- 
edges  were  solvent,  exclusive  of  the  lots. 

The  notice  of  loss  to  the  defendant,  was  dated  the  19th 
of  December,  1853,  and  given  in  the  name  of  George 
F.  Cooledge  &  Brother,  and  it  stated  that  the  buildings 
were  insured  by  the  defendant.  The  preliminary  proofs 
served  were  dated  the  fifth  of  January  foQowing,  and  were 
in  the  name  of  the  Cooledges.  Exceptions  were  taken  by 
the  defendant  to  allowing  this  evidence,  because  the  notice 
and  proois  were  not  by  the  person  insured.  These  proofs 
stated  the  agreement  between  the  Cooledges  and  the  plain- 
tiff; that  the  latter  should  keep  the  buildings  insured  for  the 
benefit  of  the  former,  and  hold  the  policy  as  ftirther  security ; 
that  they  had  paid  to  him  the  premiums ;  and  contained  a 
description  of  the  property  and  the  number  of  the  policy. 
The  affidavit  of  the  plaintiff  verifying,  on  information  and 
belief,  the  affidavit  of  the  (Cooledges,  was  annexed. 

Two  days  after  the  action  was  commenced,  the  defendant 
offered  the  plaintiff  to  pay  him  the  amount  of  the  damage 
to  the  builcUngs  and  take  an  assignment  of  a  portion  of  the 
boAd  and  mortgage  equal  to  that  sum ;  or  to  pay  the  whole 
amount  of  the  bond  and  mortgage,  and  take  an  assignment 
of  them.  The  plaintiff  was  willing  to  receive  the  amount 
of  the  damage  and  costs,  but  refused  an  assignment,  in 
whole  or  m  part,  by  way  of  subrogation  or  otherwise. 

When  the  plaintiff  rested,  and  also  at  the  close  of  the 
trial,  the  defendant  moved  for  a  nonsuit,  b^use  the  plain- 
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tiff  had  not  pFOved  notice  of  loss  to  the  defendant,  or  served 
preliminary  proofs  of  loss,  signed  by  the  plaintiff;  which 
motion  was  denied,  and  the  defendant  excepted. 

The  judge  charged  the  jury,  in  substance,  that  if  the 
insurance  was  made  for  the  benefit  of  the  Cooledges  as  well 
as  the  plaintiff,  under  such  circumstances  as  to  be  valid  for 
the  Cooledges,  .they  were  parties  insured  in  such  a  sense 
that  they  might  give  the  notice,  and  furnish  proo&  of  loss ; 
otherwise  not,  and  the  plaintiff  was  not;  entitled  to  recover. 

That  if  the  real  intent  of  the  parties,  the  defendant  as 
well  as  the  plaintiff,  was,  that  the  insurance  should  be  for 
the  benefit  of  both  mortgagor  and  mortgagee,  and  this  was 
understood  by  the  defendant,  in  making  the  insurance,  the 
plaintiff  was  entitled  to  recover. 

That  if  the  defendant  was  not  aware  of  the  agreement 
between  the  plaintiff  and  the  Cooledges,  in  respect  to  insu- 
rance, or  that  the  plaintiff  was  effecting  the  insurance  for 
the  beoefit  of  the  latter,  they  paying  the  premiums,  the 
jury  would  inquire  whether,  if  the  facts  had  been  known, 
the  defendant  would  have  refused  to.  insure,  or  made  a 
difference  in  the  rates  of  insurance ;  if  not,  the  plaintiff 
might  nevertheless  recover;  but  if  they  would  have  refused, 
or  prescribed  different  rates,  the  plaintiff  could  not  recover. 

That  the  evidence  of  usage  had  been  received,  not  to 
vary  the  terms  of  the  contract,  but  as  affording  some  light 
upon  the  question  whether  the  defendant  would,  if  they 
had  known  the  agreement  for  insurance  between  the  plain- 
tiff and  the  Cooledges,  have  made  the  insurance. 

To  this  charge,  the  defendant  took  various  exceptions. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$3,917.12. 

Judgment  having  been  entered,  a^d  affirmed  on  appeal 
to  the  general  term,  the  defendant  appealed  to  this  court. 

A.  Thompson^  for  the  appellant. 
Danid  Lordf  for  the  respondent. 
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Stbokg,  J.  The  notice  of  loss  in  this  case,  in  the  name 
of  George  F.  Cooledge  &  Brother,  stated  th|t  the  buildings 
were  insured  by  the  defendants,  and  specified  their  numbers, 
and  the  streets  on  which  they  were  situate,  according  to  the 
policy.  And  the  preliminary  proofs  of  loss,  in  the  names  of 
the  Cooledges,  accompanied  with  the  affidavit  of  the  plain- 
tiff, in  addition  to  those  facts,  among  others,  gave  the  num- 
ber of  the  policy.  It  does  not  appear  that  when  either 
was  served,  or  afterwards,  before  the  trial  of  the  action, 
objection  was  made  to  the  notice  or  proofs  that  they  were 
not  by  the  plaintifi^  or  for  any  other  cause;  and  in  the 
absence  of  such  evidence  it  must  be  assumed  they  were 
satisfactory  to  the  defendants.  Certainly,  when  the  proofs 
were  served,  the  defendants  were  apprised  that  they  related 
to  the  policy  in  question,  and  that  they  were  given  with 
the  approbation  and  authority  of  the  plaintiff;  and  if  not 
willing  to  receive  them  as  a  compliance  with  the  condition 
of  the  policy,  good  faith  and  the  law  required  thenrto  say 
so,  or  W  concluded  from  doing  so  thereafter.  There  .was 
then  time  to  correct  the  defects  suggested  in  the  notice  and 
proofs,  and  doubtless  it  would  have  been  done  if  the  atten- 
tion of  the  plaintiff  had  been  called  to  them.  In  strictness, 
probably,  the. notice  and  proof  should  have  been  in  the 
name  "of  the  plaintiff,  but  it  was  competent  for  the  defend- 
ants to  waive  the  objection  that  they  were  not  so ;  and  this 
was  done  by  their  assent  to  them,  inferable  fron^  their 
silence.  The  papers  were  in  substance  all  they  would  have 
been,  as  to  reliability  and  otherwise,  if  they  had  been  in 
the  name  of  the  plaintiff.  Every  reason  in  support  of  the 
doctrine  of  waiver  from  omission  to  object,  in  reference  to 
preliminary  proo&  in  any  case,  applies  in  regard  to  this  point 
in  the  present  case. 

The  evidence  of  the  agreement  between  the  plaintiff  and  the 
Cooledges,  that  the  former  should  keep  the  prelhises  insured, 
and  the  latter  should  pay  the  premiums  and  have  the  beiaefit 
of  the  insurance,  is  not  at  all  in  conflict  with  the  rule  of 

SiOTH.— Vol.  in.  66 


434  CASES  IN  THE  COURT  OF  APPEALS. 

KerDOcban  v.  Tbo  New-Tork  Boweiy  Fire  Insiii«noe  Con^MUiy. 

law  that  parol  evidence  cannot  be  received  to  contradict, 
vary  or  explain  a  written  contract.    The  policy  of  insurance 
may  have  full  operation  according  to  its  terms  and  import, 
and  yet  have  been  obtained  at  the  expense  of  the  Cooledges, 
and  be  held  for  their  benefit.    Proof  of  the  object  of  the 
policy,  the  source  from  which  funds  were  obtained  to  procure 
it,  and  that  others  than  the  person  named  in  it  as  the  insured, 
were,  with  him,  to  be  benefited  by  the  avails  of  it,  assumes 
that  the  policy  is  to  operate  according  to  its  language  and . 
legal  effect.  ( Tnucou  v.  King,  2  Sdd.,  147,  16L;  ChetUr   i 
V.  Bank  of  Kingiton,  16  N.  F.,  336.)  Whether  the  defendants 
knew  of  the  agreement  at  the  time  of  the  issuing  of  the  ^ 
policy  and  assented  to  it  or  not,  makes  no  difference  in 
regard  to  this  point.    In  either  case,  the  contract  of  insu- 
rance between  the  defendants  and  the  plaintiff  is  onaflbcted' 
byit. 

This  evidence  was  material,  as  the  e£bct  of  the  agree- 
ment was  to  entitle  the  Cooledges  to  have  the  avails  of  tfie 
policy,  in  case  of  a  loss,  applied  upon  the  bond  and  mort- 
gage. The  plaintiff  held  the  policy  as  further  security  for 
the  debt  to  apply  upon  the  debt  whatever  should  be  received 
on  the  policy.  Having  this  effect,  the  agreement  precluded 
a  rescnrt  by  tiie  defendants,  on  paying  the  loss,  to  the  bond 
and  mortage,  by  way  of  subrogation,  for  their  reimburse- 
ment. As  payment  of  the  loss  would,  to  that  extent,  pay 
the  bond  and  mortgage,  the  defendants  could  n(A,  of  comae, 
derive  any  benefit  from  those  securities  in  respect  to  the 
amount  thus  paid. 

In  this  view  of  the  agreement  between  the  )plflin^  and 
the  Cooledges  on  the  subject  of  insurance,  and 
that  the  defendants  had  no  notice  of  it  when  the  pdi^  \ 
issued,  or  before  the  loss^  the  question  arises,  whether^  liai 
connection  with  the  other  circmnstances  of  this  can|i>.it 
forms  a  defenM  to  the  action.  If  the  defendants  on  j^il^^ 
ing  the  loss  could  have  an  equitable  interert  in4!ke  boiifl^il^ 
mortage  to  the  amount  paid»  they  would  ultioaatelyr^'^^'^ 


■^*  . 
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that  amount  with  interest,  and  thus  be  made  whole ;  but 
that  is  impracticable  by  reason  of  the  said  a^ement.  They 
claim  that  by  their  contract  with  the  plaintiff  as  contained 
in  the  policy,  they  insured  merely  the  debt  of  the  plaintiff, 
and  in  case  of  a  loss  by  fire  and  payment  thereof  to  the 
plaintiff,  were  to  have  an  interest  in  the  bond  and  morlr 
gage  to  that  sum ;  and  that  as  they  cannot,  on  account  of 
the  agreement,  of  which  they  had  no  knowledge,  have  such 
^benefit  froi^  the  bond  and  mortgage,  they  are  not  liable  on 
the  policy. 

It  is  important  in  the  examination  of  this  question  to  con- 
sider the  nature  and  .extent  of  the  contract  of  insurance 

%^  between  the  parties,  ^/The  contract  in  terms  expresses  that 

the  defendlints  ins/fe  the  plaintiff,  ^^  as  mortgagee,  against 
loss  or  damage  bj^  fire,''  to  the  amount  and  on  the  buildings 
specified  ;  and  agree  to  make  good  to  the  plaintiff"  all  such 
loss  or  damage,  not  exceeding  in  amount  the  sum  insured,  as 
shall  happen  by  fire  to  the  property  as  above  specified,''  during 
one  year  ;*  "  the  loss  to  be  estimated  according  to  the  true 
and  actual  value  of  the  property."  The  loss  against  which 
the  plaintiff  is  insured,  is,  by  th^very  language  of  the  con- 
tract, "  to  the  property  insured ; "  the  destruction  in  whole  or 
in  part  of  the  value  of  the  property  by  the  total  or  partial 
burning  of  the  property.  In  case  of  such  loss  it  is  stated 
that  it  is  "to  be  paid  within  sixty  days  after  due  notice  and 
proof  thereof  by  the  insured,"  in  conformity  to  the  policy. 
Whether  the  loss,  by  dhninishing  the  mortgage  security, 
mdangers  the  collection  of  the  debt,  or  the  security  remains 
ample,  is  not  by  the  contract  made  of  any  importance ;  in 
dither  ease  it  is  insured  against  and  ^e  amount  of  it  is  to 
.' .  be  ptdd.    Nothing  is  said  in  the  policy  in  regard  to  the 

"^      '^-^ji|0rtgage  debt,  nor  is  any  allusion  made  to  it,  further  than 
{^i^       1^  tiie  statement  that  the  plaintiff  is  insured  as  mortgagee, 
ythink  it  apparent,  therefore,  on  the  face  lof  the  policy, 
I  the  contract  is  in  its  nature  an  insurance  of  the  property 
iwrtgaged,  and  not  of  the  debt  of  the  plaintiff.    The  debt 

f  ' 
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is  important  to  an  mterest't>f  the  plaintiff  in  the  property ; 
without  an  interest  in  the  property  the  policy  would  be 
invalid,  and  the^  insurance  is  limited  to  that  interest.  The 
insurance  thus  has  respect  to  the  debt ;  the  mortgage  lien  is 
the  basis  and  extent  of  the  right  of  the  plaintiff  to  insure ;  but 
the  insurance  is  upon  the  property,  the  subject  of  the  lien. 
"^  If  the  insurance  was  of  the  debt,  there  should,  to  warrant 
a  recovery,  be  a  loss  as  to  the  de])t,  which  has  not  occurred . 
and  cannot  take  place;  as  the  mortgaged  property  still  far* 
exceeds  in  value  the  sum  unpaid,  and  the  debtors  are  solvent. 
Regarding  the  insurance  as  of  the  debt,  no  risk  has  been 
insured  by  the  defendants ;  the  policy  was  not  only  of  no 
possible  benefit,  but  worse,  it  has  been  a  constant  source 
of  expense.  / 

The  insiji/ance  being  of  the  property  only,  and  the  policy 
being  silent  in  regard  to  the  defendants,  in  any  event, 
taking  any  interest  in  the  bond  and  mortgage,  there  seems 
to  be  no  ground  for  a  claim  xmi^r  the  contract  to  such  an 
interest.  ' 

.  If  an  insurance  company,  insuring  a  mortgagee,  is  ia  any 
f  case,  on  payment  of  a  loss,  entitled  to  claim  an  interest  in 
the  debt  to  an  equal  amount,  in  regard  to  which  there  is 
some  difference  of  opinion,  it  is  only  in  cases  where  the  sum 
received  by  the  insured  does  not  go  in  reduction  of  the  debt, 
and  the  insured  might  otherwise,  notwithstanding  the  pay- 
ment of  the  loss,  proceed  to  collect  the  whole  debt  of  the 
mortgagor,  or  by  the  mortgage.  The  utmost  the  company 
can  claim,  is  to  be  subrogated,  as  to  the  amount  paid  by  tiiem^ 
to  the  right  of  the  insured  to  collect  the  debt,  irrespective 
of  the  sum  received  by  him  on  the  policy.  It  is  a  mere 
equity  to  be  put  in  the  place  of  the  insured  as  tp  that  sum, 
in  regard  to  the  bond  and  mortgage,  whatever  his  rights 
may  be.  This  equity  does  nq^.  ,arise  out  of  the  contract  of 
insujnmce,  but  from  all  the  circumstances  of  the  case. 

The  plaintiff  was  npt,  in  my  opinion,  under  obligation  to 
disclose  to  the  defendants,  without  inquiry  by  them  on  the 
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subject,  the  agreement  between  the  plaintiff  and  the  Cool- 
edges  as  to  insurance.  It  was  for  the  defendants,  if  they 
jeemed  it  important  to  know  whether  any,  and  if  so  what, 
relation  existed  between  the  mortgagor  and  the  mortgagee, 
as  to  the  insurance,  to  seek  for  information  about  it,  or 
make  provision  on  the  subject  in  the  policy.  If  no  fraud 
was  practised  by  the  plaintiff,  by  misrepresentations  or 
evasions  in  relation  to  it,  and  none  is  pretended,  the  defend- 
ants have  no  ground  of  complaint  against  him. 

The  evidence  of  usage  of  the  mortgagor  to  pay  the  pre- 
miums in  cases  of  insurance  for  the  securiiy  of  the  mort- 
gagee, and  the  charge  of  the  judge,  if  the  foregoing  views 
are  correct,  could  not  prejudice  the  defendants. 

It  follows  that  the  judgment  is  right  and  should  be 
affirmed. 

All  the  judges  concurred  in  this  opinion,  except  Selden, 
J.,  who  was  absent,  and  Boosevelt,  J.,  who  expressed 
himself  as  follows: 

Roosevelt,  J.  The  plaintiff,  Eemochan,  being  the  owner 
of  the  premises,  Nos.  80  Cliff-street  and  323  Pearl-street,  in 
the  city  of  New-York,  insured  them  against  fire  in  the  office 
of  the  defendants,  in  his  own  name  as  owner.  Having  sub- 
sequently made  a  sale  to  the  Messrs.  Cooledge,  taking  back 
a  mortgage  for  the  purchase  money,  he  informed  the  insu- 
rance company  of  this  change  in  his  relation  to  the  property, 
who,  instead  of  executing  new  papers,  continued  the  old 
policy  in  force,  merely  interlining  the  word  "  mortgagee " 
and  altering  the  form  of  the  subsequent  premium  receipts 
from  "Joseph  Kemochan*'  to  "Joseph  Kernochan,  mort- 
gagee.'^* And  in  this  position  the  matter  stood  when  the 
fire  took  place,  on  which  the  present  action  is  founded. 

The  company,  in  addition  to  some  formal  objections, 
which  I  shall  not  discuss,  to  the  plaintiff's  recovery,  take  the 
position  in  their  answer  (and  as  matter  of  fact  have  proved 
it  fully),  that  the  lots,  with  the  buildings  burnt,  are  still 
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ample  security ;  that  they  are  worth  several  thousand  dol- 
lars more  than  the  balance  due  on  the  mortgage ;  and  that 
the  mortgagee,  therefore,  the  only  person  insured,  not 
having  been  damnified  by  the  fire,  has  no  ground  of  com- 
plaint, and  of  consequence  no  cause  of  action. 

In  their  correspondence,  however,  with  the  plaintiff's 
attorney,  and  which  it  will  be  observed  was  given  in  evi- 
dence by  themselves,  the  company  presented  their  ease  in 
a  somewhat  different  form.  They  offered  ^^to  pay  the 
damage  to  the  building  by  fire,  being  $3,192,  with  interest 
and  costs,"  but  accompanied  the  offer  with  a  demand  for  an 
assignment,  by  way  of  subrogation,  of  **  a  sufficient  portion 
of  the  mortgage'*  to  enable  them  to  reimburse  themselves; 
or,  if  preferred,  an  assignment  of  the  whole  mortgage,  they 
paying  in  that  case  the  whole  amount,  about  $16,000 
remaining  due  upon  it ;  a  very  equitable  proposition,  it  may 
be,  if  no  other  parties  then  Mr.  Kernochan  were  entitled 
to  be  consulted.  But  the  Cooledges,  it  appeared,  had  an 
interest  in  the  question.  They  had  paid  the  premiums,  and 
^<  it  was  the  agreement,  as  Cooledge  testifies,  with  Mr.  Kei^ 
nochan  that  he  should  keep  the  premises  insured  and  we 
should  pay  the  premium  and  we  invariably  paid  the  pre- 
miums at  the  time  of  the  annual  interest,  up  to  and 
including  May,  1863,*'  the  year  in  which  the  fire  took 
place.  The  Cooledges,  therefore,  insisted  that  the  insu- 
rance having  been  effected  for  their  benefit  and  at  their 
expense,  the  insurance  money  should  be  applied  pro  tanto  to 
the  discharge  of  their  debt ;  and  the  counsel  of  Mr.  Kerno- 
chan accordingly,  in  his  reply  to  the  company's  proposition, 
declared  that  his  client  would  accept  the  proffered  tender, 
but  would  make  no  assignment  of  the  bond  and  mortgage, 
or  any  part  of  it,  by  way  of  subrogation  or  otherwise. 

The  inquiry  then  is,  and  it  is  one  of  great  practical  impor- 
tance in  a  community  where  the  custom  of  taking  policies 
as  collateral  to  mortgages  is  almost  universal,  what  are  the 
relative  rights  of  mortgagors  and  insurance  companies  in 
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thede  cases  ?  Insurers  are  undoubtedly  entitled  to  know  not 
only  what  they  insure  but  who  they  insure,  and  the  charac- 
ter and  extent  of  the  risk.  A.  cannot  in  his  own  name, 
^hout  communicating  the  fact,  take  a  policy  for  B.,  or  if 
he  do  and  a  loss  happen,  A.  can  recover  nothing,  because  A., 
although  insured,  has  lost  nothing,  and  B.  can  recover  nothing 
because  B,  although  a  loser,  was  not  insured.  Here,  how- 
ever the  insurance  was  in  the  name,  not  of  Eemochan,  but 
of  Eemochan  '*  mortgagee.'*  The  company,  therefore,  were 
informed  that  there  was  a  "mortgagor"  ip  the  case  and  that 
they  had  only  to  ask,  as  they  probably  did,  in  order  to  know 
who  he  was  and  what  were  his  rights  in  the  subject  insured. 
Indeed,  without  such  inquiry,  they  knew,  as  their  president 
testified,  that  <<  as  a  general  mle  it  is  the  practice  for  the 
mortgagors  to  pay  the  premium  of  mortgaged  property 
when  the  policy  accompanies  the  mortgage.''  He,  their  own 
witness,  even  went  further :  "  I  never  knew,"  says  he, "  of  an 
instance  in  which  he,  the  mortgagor,  does  not  either  pay  the 
premium  or  it  is  collected  on  foreclosure."  When,  there- 
fore, Mr.  Eemochan  said  to  the  company  I  am  insuring  no 
longer  as  owner  but  as  mortgagee,  he  in  efiect  told  them 
that  he  was  insuring  for  the  mortgagor  and  that  the  mort- 
gagor paid  the  premium,  he  holding  the  policy  merely  as 
collateral  security  for  the  debt. 

How  then*can  it  be  said,  and  the  defendants'  whole  case 
rests  upon  that  averment,  that  '4t  was  proved  on  the  trial 
that  the  defendants  knew  nothing  of  the  plaintiff's  agree- 
ment to  keep  the  Cooledges  insured."  f)oes  the  mere 
statement  of  the  president,  that  **  we,  the  company,  were 
never  prior  to  the  fire  notified  of  that  agreement,"  constitute 
such  proof?  A  formal  notification,  perhaps,  and  that  proba- 
bly was  all  the  witness  meant,  was  not  given.  To  an  oflScer 
knowing  the  general  usage  that  mortgagors  in  such  cases 
almost  invariably  pay  the  premium,  no  literal  notice  was 
deemed  necessary.  The  fact  of  the  mortgage,  which  was 
distinctly  conununicated,  carried  with  it  the  other  fact  as  a 
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known  ordinary  incident ;  and  he  was  bound  to  assume,  in 
the  absence  of  any  statement  to  the  contrary,  that  the  insu- 
rance in  this  instance  was  effected  with  the  ordinary  under- 
standing.  ^ 

The  president,  it  is  true,  endeavors,  in  his  testimony,  to 
take  thij9  case  out  of  what  he  admits  to  be  the  '^  general 
rule."  In  his  testimony  he  saj^ :  ''After  some  conversation, 
I  told  him  (Mr.  Kemochan),  it  might  be  worth  a  little  less 
to  insure  him  as  mortgagee,  but  we  would  not  insure  the 
owner  at  that  rate."  But  the  accuracy  of  his  recollection 
is  strongly  impeached,  if  not  overthrown.  The  receipts 
produced  show,  that  Kemochan  as  owner,  and  Kemochan 
as  mortgagee,  was  in  fact  insured  at  precisely  the  same  rate, 
to  wit,  $40.50.  And  the  witness  himself  adds,  and  the 
testimony  of  several  others  is  to  the  same  purport,  that 
"there  is  no  differehce  made  in  the  rates  of  insurance 
between  the  insurance  for  owner  and  mortgagee."  Is  it 
likely,  then,  if  we  are  to  balance  probabilities,  that  such  a 
conversation  as  the  one  stated  took  place  ?  Or,  is  it  not 
much  more  consistent  with  probability  to  suppose,  that  the 
president,  in  his  recollection,  is  mistaken  ?  At  all  events, 
assuming,  as  I  presume  we  must,  that  there  was  evidence 
both  ways,  it  was  proper  for  the  judge,  as  he  did,  to  submit 
it  to  the  jury  to  say, "  whether  the  defendants  made  the  insu- 
rance under  the  understanding  that  the  mortgagors  paid  the 
premium,  and  that  the  insurance  was  procured  for  their 
benefit  as  well  as  that  of  the  plaintiff,"  or  not.  The  judge 
even  went  further,  and  told  the  jury  that  if  the  alleged  con- 
versation took  place,  and  the  insurance  was  effected  on  that 
footing,  "  the  plaintiff  could  not  recover."  In  finding  for 
the  plaintiff,  therefore,  the  jury  must  be  intended  to  have 
declaied  that  there  was,  in  this  case,  no  such  special  under- 
standing, and  no  departure  from  the  general  practice.  The 
verdict  establishes,  and  such  I  think,  were  we  at  liberty  on 
this .  appeal  to  review  it,  is  the  clear  weight  of  evidence, 
the  following  facts : 
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First*  That  by  agreement  between  the  mortgagor  and 
mortgagee,  the  latter  was  to  effect  the  insurance  for  the 

«nefit  of  both»  according  to  their  respective  interests,  and 
the  expense  of  the  former. 

Second.  That  the  insurance  company  knew  of  this  arrange- 
ment, and  took  an  equivalent  premium  and  were  in  no 
respect  defrauded  or  misled. 

Having,  then,  knowingly  received  the  mortgagor's  pre-, 
mium,  the  company  are  bound  to  make  good  the  mortgagor's 
loss.  They  have  no  right  to  subrogation  either  as  a  condi- 
tion precedent  to  their  obligation  to  pay,  or  as  a  condition 
subsequent  to  actual  payment.  Such  a  right  can  only  exist 
where  equity  demands  its  exercise.  To  allow  it  in  the 
present  case  would,  in  effect,  be  to  compel  the  insured  to 
'  pay  a  premium  without  insurance,  and  to  permit  the  insurer 
to  exact  a  premium  without  risk. 

Where  a  mortgagee  insures  solely  for  his  own  safety,  and 
entirely  at  his  own  cost,  a  different  question  may  arise. 
Yet  even  there  the  sufficiency  of  the  remaining  security 
would  be  no  defence. '  The  mortgagee  would  have  a  right  \ 
to  say :  ''I  chose  to  have  additional  security  and  paid  you  for 
it,  when  you  have  fulfilled  your  obligation  to  me  by  paying 
the  loss  against  which  you  insured,  it  will  be  time  enough 
for  you  to  claim  a  subrogation  to  my  remedy  against  my 
debtor.**  Such  was  the  case  oiKing  v.  The  State  Muttioi  Fire 
Insurance  Company  (7  Cush.,  1 ),  which  proceeded  upon  the 
assumption,  as  stated  by  Chief  Justice  S]|aw,  ^Hhat  tl^ 
plaintiff  made  the  insurance,  which  was  of  his  interest,  in 
his  own  name  and  for  his  own  benefit,  not  describing  him- 
self as  mortgagee,  and  paid  the  premium  out  of  his  owi^ 
funds,"  and  that  '*his  interest,  in  fact,  was  that  of  a  mort- 
gagee." The  company,  as  a  condition,  insisted  upon  an 
assignment  of  the  mortgage,  and  on  its  refusal  declined  to 
pay  the  loss.    Judgment  was  rendered  against  them. 

In  delivering  the  opinion  of  the  court,  although  not  neces* 
sary  to  a  decision,  the  Chief  Justice  went  even  further  and 

Smith. — Vol.  m.  66 


442  CASES  IN  THE  (X)XJRT  OP  APPEALS. 

Wilson  «.  .Ck>it. 
i 

contended  that  where  the  mortgagee  himself  pays  the  pre-^' 
mium,  he  has  a  right  both  to  the  insurance  money  and^ 
the  mortgage  debt;  that  there  is  no  8ubrQgatio]Hiti^TiG|L 
case,  either  before  or  after  payment  in  favor  of  the  compan^ 
and  no  defence  of  part  payment  in  favor  of  the  mortgagor, 
for  the  reason  that  neither  the  one  in  paying  the  loss  nor 
the  other  in  paying  the  debt  does  any  more  than  each 
respectively  contracted  to  do,  and  was  paid  for  doing. 
This  view,  however,  it  will  be  seen,  ignores  the  principle 
of  public  policy  that  no  man  should  be  allowed  to  bargain 
for  an  advantage  to  arise  from  the  destruction  of  life  or  pro- 
perty, in  other  words,  to  lay  a  wager  that  a  particular 
person  will  die  or  a  particular  property  be  burnt  within  a 
given  period.    We  regard  the  contract  of  insurance  as  oner 
purely  of  indemnity.    Should  it  be  said  that  insurance  conn » 
panies  will  receive  premiums  without  a  corresponding  risk,! 
the  answer  is  that  such  suggestions  may  be  safely  left  to  tho 
interest  of  the  parties,  who  will  soon  adjust  their  premiums^ 
to  the  diminished  losses. 

The  judgment  of  the  Superior  Court  in  favor  of  the 
plaintiff  should  be  aflBrmed. 

Judgment  afiSrmed. 


Wilson  v.  Qott. 


The  Ion  at  a  wife's  tervioes  from  illnesa,  the  oonseqiieDoe  of  mental  deptenioa 

resulting  Arom  deftmatory  worda  not  actionable  in  themaelreB,  will  not 

inpport  an  action  by  her  husband. 
The  wife,  if  JoZi,  conld  maintain  no  action  for  words  which  hare  nol  ii^jnred 

her  repatatioD,  and  the  husband  cannot  recorer  damages  from  her  inability 

to  labor  where  she  could  not,  if  a^feme  $6U, 

Appeal  from  the  Supreme  Court.    The  plaintiff  sued  the 
defendant  for  alleged  slanderous  words  spoken  of  his  wife. 
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imputing  to  her  an  act  of  incontinence^  by  which,  as  the 
plaintiff  alleged,  she  was  injured  in  her  good  name,  &c., 
and  was  made  sick  and  diseased  in  her  mind  and  body,  and 
was  unable  to  attend  to  her  ordinary  affairs  and  business, 
by  which  the  plaintiff,  for  a  time,  lost  her  services,  and  was 
obliged  to  emplQji  other  assistance  in  his  household  affairs. 
There  was  a  general  denial  by  the  defendant  of  the  allega- 
tions in  the  complaint. 

On  the  trial,  the  plaintiff  gave  evidence  of  the  speaking 
of  words  of  the  character  mentioned,  to  persons  who  reported 
them  to  the  wife  of  the  plaintiff;  some  of  those  persons 
stood  in  such  a  relation  to  her  as  would  render  such  a  com- 
munication an  act  of  propriety  and  duty.  There  was,  also, 
evidence  tending  to  show  that  she  immediately  became 
depressed  and  unwell,  to  an  extent  which  hindered  her  for 
a  time  from  attending  to  her  domestic  avocations. 

The  defendant  asked  for  an  instruction  to  the  jury  that  a 
cause  of  action  had  not  been  shown,  which  was  refused, 
and  the  defendant  excepted.  Verdict  for  the  plaintiff 
for  8625.  The  judgment  upon  this  verdict  having  been 
affirmed  at  a  general  term,  the  defendant  appealed  to  this 
court. 

C.  jB.  Sedgunckf  for  the  appellant. 

Gr.  C.  Parker^  for  the  respondent. 

Denio,  J.  In  TerwiUiger  v.  WandSf  decided  at  the  last 
term  {page  64  an^e),  we  determined,  upon  full  consideration, 
that  an  action  for  words  spoken  of  the  plaintiff,  imputing  a 
want  of  chastity,  in  which,  as  in  this  case,  special  damages 
were  required  to  be  shown,  could  not  be  sustained  by  prov- 
ing that  the  plaintiff,  in  consequence  of  the  effect  upon  his 
mind,  occasioned  by  the  words  being  reported  to  him,  was 
made  sick  and  unable  to  labor.  We  were  of  opinion  that 
the  law  gave  this  action  only  for  an  injury  to  the  plaintiff's 
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reputation,  and  that  the  pecuniary  loss  which  is  required  to 
be  shown,  where  the  words  are  not  actionable  per  te,  must 
be  the  effect  of  the  injurious  imputation  upon  other  persons 
than  the  party  bringing  the  action.  The  bodily  disability 
of  the  party  thus  slandered,  through  the  effect  of  the  slan- 
der upon  his  mind,  was  not,  as  we  thought,  the  natural 
and  legal  consequence  of  such  an  injury,  depending,  as  it 
necessarily  would,  upon  the  nervous  organization  and  men- 
tal peculiarities  of  the  plaintiff.  It  is  unnecessary  to  enlarge 
upon  the  reasons  for  this  judgment,  as  the  principle  must 
now  be  considered  the  settled  doctrine  of  this  court* 

The  present  case  differs  from  the  one  referred  to  only  in 
the  circumstance  that  the  plaintiff  here  sues  for  a  pecuniary 
loss  resulting  from  the  right  which  the  law  gives  him  to  the 
services  of  his  wife  on  account  of  the  marital  relation.  It 
must  be  conceded  that  if  the  plaintiff  had  been  a  single 
woman  and  had  brought  this  action  in  her  own  name,  tiie 
ca^  decided  would  have  precluded  a  recovery.  In  the 
present  case,  as  in  that,  it  was  absolutely  necessary  for  the 
plaintiff  to  show  a  pecuniary  injury,  and  it  being  established 
that  th^ffect  of  the  defamatory  words  upon  the  party  con- 
cerning whom  they  are  spoken,  is  not  the  kind  of  injury 
which  the  law  recognises  as  naturally  arising  out  of  the 
wrong,  it  is  impossible  to  hold  that  the  plaintiff,  claiming 
these  damages  through  the  marital  relation,  can  be  entitled 
to  them  if  the  wife  would  not  have  been  if  she  had  been  a 
feme  sole.  It  cannot  be  maintained  that  the  plaintiff,  as  the 
husband  of  the  party  injured,  can  have  a  higher  title  to  the 
value  of  her  services  than  she  would  herself  have  had  if  she 
had  not  been  under  disability. 

In  a  moral  point  of  view,  there  is  no  doubt  but  that  one 
who  will  so  far  violate  the  proprieties  and  decencies  of  life 
as  to  make  unfounded  imputations  of  this  nature,  as  to  any 
one,  and  especially  in  respect  to  an  innocent  female,  should 
be  severely  punished.  But  an  action  of  slander,  which  is 
allowed  solely  for  the  vindication  of  an  injured  reputation, 
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would  plainly  be  perverted  if  used  as  a  means  of  punish- 
ment wiiere  the  slanderous  words  were  not  actionable  in 
themselves,  and  were  not  credited  by  any  individual,  and 
where  the  plaintiff's  character  had  not  suffered  in  the  slight- 
est degree.  Should  the  legislature  be  of  opinion  that  such 
words  ought  to  b^  made  actionable  of  themselves,  it  will 
be  easy  for  it  to  supply  the  existing  defect.  They  can 
change  the  law,  but  we  have  not  that  power.  The  facility 
with  which  a  right  to  damages  can  be  established  by  pre- 
tended illness  where  none  exists,  constitutes  a  serious  objec- 
tion to  such  an  action  as  thi3.  If  any  change  in  the  law  is 
desirable,  such  words  should  be  made  actionable  per  se. 
The  judgment  should  be  reversed  and  a  new  trial  ordered. 

CoMSTOCE,  J.,  was  absent;  Rooseyelt,  J.,  dissented ;  all 
the  other  judges  concurring. 

Judgment  reversed  and  new  trial  ordered. 


Seabs  v.  Bubnhah. 

The  statute  (eh.  886  of  1840),  relating  to  tbe  docketing  of  judgments  by 
transcript,  is  directory.  An  error  in  the  statement  of  date,  amount,  &c., 
which  would  be  amendable  by  the  court  in  which  the  judgment  was  ren- 
dered, will  not  vitiate  the  lien  of  such  judgment  as  against  persons  who 
hare  not  beon  actually  misled  and  prejudiced  thereby. 

So  ffdd,  in  respect  to  the  proceeds  of  a  sale,  under  a  surrogate's  order,  of 
real  estate  subject  to  tho  Hen  of  a  judgment,  the  year  of  the  rendition 
whereof  was  erroneously  stated  in  the  transcript 

Appeal  from  a  judgment  of  the  Supreme  Court  in  the 
first  district,  affirming  a  decree  of  the  surrogate  of  New- 
York.  On  the  6th  of  January,  1851,  certain  real  estate  of 
William  Renwick,  deceased,  was  sold  under  an  order  of  the 
surrogate,  for  the  payment  of  debts.  A  surplus  existed  for 
distribution  among  the  heirs,  or  the  persons  claiming  under 
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them ;  one  af  whom  was  Robert  J.  Renwick^  whose  share 
was  claimed  by  the  respondent,  under  judgments  eecovered 
in  the  late  Court  of  Common  Pleas,  of  Tompkins  county, 
on  the  15th  of  March,  1841,  and  docketed  on  filing  trans- 
cripts in  New-York,  on  the  3d  of  May,  1842,  as  having 
been  recovered  on  the  16th  of  March,  184S.  The  appellant 
claimed  the  same  share  under  a  judgment  in  the  Supreme 
Court,  recovered  on  the  11th  of  December,  1847,  and 
docketed  in  New-York  the  same  day.  One  ground  of  his 
claim  was,  that,  by  reason  of  the  error  in  the  transcript, 
the  judgments  of  1841  never  became  liens  on  land  in  tiie 
county  of  New-York.  Another  was,  that  conceding  them 
to  have  been  liens  for  ten  years  from  the  date  of  the  original 
docket,  March  16,  1841,  their  lien  had  expired,  as  to  the 
surplus  proceeds  of  the  sale;  the  sale  not  having  been 
confirmed  by  the  surrogate  until  May  9, 1851.  The  surro- 
gate, in  his  decree,  gave  priority  to  the  respondent's  judg- 
ments. 

WiUiam  C.  Noyes^  for  the  appellant. 

John  T.  Hoffman^  for  the  respondent. 

Stbong,  J.  The  several  judgments  were  entitled  to  pri- 
ority in  the  distribution  of  the  surplus,  according  to  the 
priority  of  their  liens  on  the  land  at  the  time  of  the  sale. 
The  equitable  rights  of  the  parties  in  regard  to  the  distri- 
bution, corresponded  with  their  legal  rights  to  the  land,  for 
the  payment  of  their  judgments,  when  it  was  sold.  Their 
rights  as  at  that  time  were  to  be  regarded  in  the  distribution, 
as  the  sale  upon  a  conveyance  would  divest  their  rights 
from  that  period ;  the  conveyance  would  relate  back  to  the 
sale.  {McLaren  v.  Tfie  Hartford  Mutual  Instirance  Company 
1  Seld.,  151.) 

The  remaining  question  iff  the  case  is,  whether  the  error 
in  the  dockets  sf  the  respondent's  judgments  in  New-York, 
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in  stating  the  entry  of  the  judgments  to  have  been  one  year 
later  than  they  were  actually  obtained,  precluded  them  from 
a  preference  over  the  appellant's  jui^^ent.  The  Revised 
Statutes,  in  reference  to  docketing  judgments,  require  the 
clerk,  at  the  time  of  filing  the  record,  to  enter  in  an  alphabet- 
ical docket  a  statement  of  the  judgment,  containing,  among 
other  things,  the  hour  and  day  of  entering  such  docket.  ( 2 
J2.  5.,  361,  i  13. )  By  the  act  of  1840  ( Laws  of  1840, 334, 
^  26),  the  clerk,  on  request  and  payment  of  fees,  is  to  fur- 
nish a  transcript  containing  all  the  facts  necessary  to  make 
a  perfect  docket  of  the  judgment ;  and  on  presenting  the 
transcript  to  the  clerk  of  any  other  county,  it  is  his  duty  to 
file  the  same  and  docket  the  judgment,  specifying,  among 
other  particulars,  the  day  and  the  hour  on  which  the  judg- 
ment was  perfected  and  the  day  and  hour  of  docketing  the 
same.  The  clerk  is  to  make  the  docket  on  filing  the  record 
or  transcript.  It  is  a  duty  imposed  on  the  clerk  and  in  case 
of  any  default  it  is  his  default.  The  Revised  Statutes  ( 2  A. 
S.f  360,  ^12)  provide  that  "no  judgment  diall  affect  any 
lands,  tenements,  real  estate  or  chattels  real,  or  have  any 
preference  as  against  other  judgment  creditors,  purchasers 
or  mortgagees,  until  the  record  thereof  be  filed  and  docketed 
as  herein  directed."  This  section  relates  to  the  original 
docketing  of  the  judgment.  By  the  act  of  1840  above 
cited  (^  25),  "no  judgment  or  decree  which  shall  be 
entered  after  this  act  takes  efiect,  shall  be  a  lien  upon  real 
estate,  unless  the  same  shall  be  docketed  in  books  to  be 
provided  and  kept  for  that  purpose,  by  the  county  clerk  of 
the  county  where  the  lands  are  situate.'*  This  section,  it  will 
be  observed,  omits  the  words  "  as  herein  directed'*  in  the 
section  last  aforesaid  of  the  Revised  Statutes ;  but  I  do  not 
think  the  latter  section  should  receive  a  difierent  construc- 
tion on  account  of  them,  from  what  would  otherwise  be 
given.  It  could  not,  I  think,  have  been  the  intention  of  the 
legislature,  by  any  of  the  provvions-  in  regard  to  the  docket- 
ing and  lien^  of  judgments,  U>  require  a  strict,  literal 
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compliance  in  every  particular  with  the  requirements  as  to 
ihe  contents  of  the  docket,  in  order  that  the  judgment  may 
be  a  lien  on  lands  as  ^gainst  other  incumbrances.  If  such  a 
compliance  was  necessary,  a  variance  of  a  day  or  hour  as  to 
time,  or  of  a  single  penny  as  to  the  amount  of  the  judg- 
ment, would  vitiate  the  docket  and  render  it  a  nullity  as  to 
securing  a  preference  over  other  incumbrances.  A  sub- 
stantial observance  of  those  requirements,  having  reference  to 
the  object  the  legislature  had  in  view  of  affording  informa- 
tion to  all  who  might  be  affected  by  the  judgment,  I  am 
satisfied  is  all  that  was  designed  or  is  necessary.  Those 
provisions  are  merely  directory ;  and  omissions  and  variances 
which  cannot  work  any  prejudice  are  immaterial.  It  is  for 
the  court  so  to  administer  the  provisions  as  to  the  docketing 
and  lien  of  judgments  as  carefully  to  secure  the  information 
designed  to  be  given,  and  at  the  same  time  protect  the 
judgment  creditor  from  the  loss  of  his  preference  on  account 
of  slight  omissions  and  defects  entirely  unessential  to  the 
docket  for  the  purpose  of  such  information.  The  mistakes 
of  the  clerk  are  to  be  overlooked  when  no  prejudice  results. 
The  yiews  above  taken,  as  to  the  proper  construction  of 
these  provisions,  is  fuUy  sustained  by  the  practice  of  the 
Supreme  Court  in  amending  defects  in  the  dockets  of  judg- 
ments. In  Hutu  v.  QrarU  ( 19  Wend.^  90  ),  a  docket  of  a 
judgment  was  amended  nunc  pro  tunc  by  increasing  the 
amount  from  $3,000  to  $30,000.  Numerous  judgments  had 
been  recovered  against  the  defendants  after  that  in  question 
was  docketed ;  but  by  the  amendment  the  plaintiff  obtamed 
a  preference  over  all  of  them.  The  court,  by  Bronson,  J., 
say :  "  If  the  three  creditors  who  appear,  had  given  credit  or 
granted  indulgence  to  the  defendants ;  if  they  had  omitted 
any  diligence  in  attempting  to  secure  their  debts,  or  had  in 
any  other  way  acted  on  the  supposition  that  the  plaintiff's 
judgment  was  no  more  than  $3,000,  it  would  be  proper  to 
protect  them  against  the  cqpsequences  of  an  unrestricted 
amendment  of  the  docket     But  nothing  of  the  kind  is 
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alleged.  Indeed,  it  does  not  appear  that  granting  the  motion 
will  necessarily  work  any  injury  whatever  to  these  creditors. 
They  produce  no  affidavits,  but  rely  wholly  on  the  fact  dis- 
closed in  the  plaintiff's  papers,  that  tney  have  subsequent 
judgments,  and  consequently  may  be  affected  by  correcting 
the  docket.  I  think  this  is  not  a  sufficient  answer  to  the 
motion.  In  Hart  v.  Reynolds  ( fiote  to  Ckichester  v.  Cande,  3 
Coto.,  39 ),  a  docket  was  amended  by  correcting  the  name  of 
the  defendant  as  against  subsequent  judgment  creditors.  In 
both  cases  there  was  a  saving  clause  in  the  order  as  to  the 
rights  of  the  bona  Jide  purchasers  and  mortgagees ;  and  in 
the  former,  leave  was  reserved  to  judgment  creditors  who 
had  not  received  notice  of  the  motion,  to  apply  for  such 
modification  of  the  order  as  the  case  might  require. 

In  the  present  case,  the  error  in  the  docket  could  not 
possibly  prejudice  the  appellant.  It  simply  postponed  the 
lien  of  the  judgments  for  a  year ;  the  dockets  gave  as  ample 
notice  of  the  judgments  as  they  would  have  done  if  the 
error  had  not  occurred ;  the  like  search  which  would  have 
been  required  if  the  dockets  had  been  correct  would  have 
disclosed  the  judgment  and  the  mistake. 

AH  the  judges  <^ncurring, 

Judgment  affirmed. 


PsfmsoK  9.  The  Matob,  &c.,  of  New-Tobk. 

The  oommon  cooDcil  of  the  city  of  New-Ywk  haying  the  geneiml  power  to 
build  markets,  is  aathorized  to  employ  an  architect  to  prepare  plazus,  speci' 
flcatloDs,  Ac,y  for  their  constmcUoa. 

▲  retoIntioD  adopting  the  plans,  working  drawings,  A«.,  prepared  by  an 
arcliitect,  at  the  reqaest  of  a  oonnnittee  not  empowered  fbr  that  pnrpose, 
and  directing  the  erection  of  a  market  according  to  such  plajy,  dbc.,  the 
resolution  being  passed  with  notice  of  the  facts,  is  a  ratification  as  effectual 
to  bind  the  city  as  an  original  employment  by  express  resolution. 

Smith.— Vol.  IIL  67 
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The  bnUdiDg  of  a  new  market  not  behig  among  the  duties  of  any  of  the  execs- 
tire  departments,  under  the  amended  charter  (<^.  187,  of  1849),  that  aefc 
does  not  InnJidate  the  awarding  of  a  contract  therefor,  hy  the  common 
council,  to  an  indiridualy  for  a  specified  sum» 

Appeal  from  the  New-York  Common  Pleas*  The  action 
was  brought  to  recover  for  the  labor  and  service  of  the 
plaintiff  in  preparing  certain  plans,  specifications  and  work- 
ing drawings  for  the  erection  of  a  new  edifice  for  the 
Washington  market,  in  that  city.  The  defendant  put  in 
issue  all  the  material  allegations  in  the  complaint. 

On  the  trial/before  Judge  Ingbaham,  in  1853,  the  following 
facts  appeared  in  evidence :  The  committee  on  markets,  of  the 
board  of  aldermen  of  New-Tork,  in  1851,  had  before  them  for 
consideration,  the  subject  of  rebuilding  Washington  market, 
upon  the  reference  to  them  of  a  communication  of  the 
mayor.  A  member  of  the  committee  employed  the  plain- 
tiff to  draw  the  plans>  &c.,  and  they  were  drawn  under  his 
direction,  with  the  concurrence  of  the  committee.  They 
were  very  elaborate  and  complete^  going  into  great  detail, 
and  employed  the  tune  of  the  plaintiff  for  several  months. 
When  completed,  the  committee  presented  them  to  the 
board,  with  a  report  recommending  the  erection  of  the 
building  according  to  these  plans,  and  advising  that  the 
commissioner  of  repairs  and  supplies  should  be  dimcted  to 
ascertain  the  cost  of  such  a  building.  Such  directions  were 
accordingly  given  to  the  commissioner,  by  a  resolution  of 
the  board  of  aldermen;  the  plans  were  delivered  to  him,  and 
that  officer  reported  to  the  board,  that  he  had  advertised  for 
estimates  for  the  building,  and  he  communicated  a  Kst  of 
those  which  he  had  received,  among  which  was  one  from 
John  B.  Corlies,  for  $375,500,  for  the  entire  work.  This 
report  was  made  on  the  11th  of  August,  1851.  On  the 
fourteenth  of  Octobei  following,  the  board  of  aldermen 
adopted  a  resolution,  that  Washington  market  should  be 
rebuilt  according  to  the  plans  and  specifications  prepared 
by  the  plaintiff^  which  were  declared  to  be  adopted,  with 
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a  single  change,  mentioned  in  the  resolution),  under  the 
direction  of  the  commissioner  of  repairs  and  supplies,  and 
the  superintendent  of  public  buildiiws,  and  such  assistants 
as  they  might  select ;  it  declared  that  the  contract  should 
be  given  to  John  B.  Corlies,  ^'  he  being,"  as  it  was  said, 
''the  lowest  bidder  for  said  work.'*  The  resolution  also 
appropriated  $375,500  therefor,  to  be  raised  by  loan,  pursu- 
ant to  an  act  of  the  legislature,  which  is  referred  to.  (Latot 
of  1861^  689.)  It  directed  that  the  building  should  be  com- 
menced in  the  month  of  February  then  next. 

This  resolution  was  soon  after  concurred  in  by  the  board 
of  assistants.  It  was  vetoed  by  the  mayor,  but  was  again 
passed  by  a  majority  of  the  members  of  both  boards,  not- 
withstanding his  objections.  It  did  not  appear  that  any- 
tiling  had  been  done  towards  the  erection  of  the  buildbg. 
The  plaintiff  then  gave  evidence  respecting  the  value  of  his 
services,  and  rested.  The  defendant's  counsel  moved  for  a 
nonsuit,  on  the  ground  that  the  committee  on  markets  of 
the  board  of  aldermen  had  no  authority  to  employ  the 
plaintiff,  and  the  judge  thereupon  ordered  a  nonsuit.  The 
judgment  having  been  afl&rmed  at  a  general  term,  the 
plaintiff  appealed. 

James  T.  Brady  J  for  the  appellant. 

Nicholas  Hill,  for  the  tespondent 

Dekio,  J.  The  Court  of  Common  Pleas  decided  correctly 
in  holding  that  a  committee  of  one  of  the  boards  of  the 
common  council  had  no  right  to  employ  the  plaintiff  to  per- 
form these  services.  The  board  of  aldermen  had  not  itself 
the  right  of  its  own  authority  to  bind  the  city  to  payment 
for  such  services.  That  board  was  simply  a  branch  of  the 
conmaon  council,  and  its  action,  to  be  effectual,  required  to 
be  concurred  in  by  the  other  board,  and  to  be  presented  to 
the  mayor  for  his  approval.  {Laws  of  1830»  1S5»  %%  1,  13 ; 
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ix7u»^1849,  278,  ^^1,4,6.)  But  the  common  council 
adopted  the  plans,  estimates  and  drawings  which  the  plaintiff 
had  prepared,  and  pui^  them  in  use  by  n:iaking  them  the 
basis  of  a  resolution  providing  for  the  erection  of  such  a 
building  as  was  contemplated  by  them.  We  are  then  to 
determine  upon  the  effect  of  this  act  of  the  common  council. 
In  order  to  attribute  any  legal  consequence  to  it,  we  must 
be  satisfied  that  the  business  was  within  the  scope  of  tiie 
authority  of  the  council,  and  that  it  could  originally  have 
employed  the  plaintiff  to  perform  the  services  for  which  he 
claims  compensation.  It  cannot,  I  presume,  be  doubted 
but  that  the  council,  as  the  local  legislature  of  the  city,  was 
competent  to  determine  upon  the  policy  of  rebuilding  the 
market,  and  causing  it  to  be  done,  if  so  determined  upon. 
The  act  authorizing  the  raising  of  money  for  building  pur- 
poses, by  loan,  directed  that  the  funds  to  be  so  raised  should, 
in  part,  be  expended  for  the  erection  of  such  additional 
public  buildings  as  might  from  time  to  time  be  required 
for  the  use  of  the  city.  {Lam  of  1861,  690,  ^3.)  The 
franchise  of  holding  and  keeping  markets  at  such  places  as 
should  be  established  by  the  conmion  council,  was  expressly 
granted  by  the  Montgomerie  charter  ( Keni*s  Charten^  100, 
^  17 ) ;  and  the  leariled  author,  in  the  treatise  on  the  powers 
and  duties  of  the  corporation,  says,  that  on  this  general 
authority  the  power  over  markets -rests  at  this  day.  (Ji., 
239.)  This  power  is  understood  by  the  legislature  to  em- 
brace the  erection  of  market  buildings,  It  was  so  assumed 
in  an  act  passed  in  1822,  by  which  the  mayor,  aldermen  and 
commonalty  were  authorized,  in  case  they  should  find  it 
necessary,  to  cause  public  markets  to  be  erected  over  the 
waters  of  the  East  and  North  rivers,  adjoining  to  any  of 
their  docks  or  wharves.  ( Ch.  101.)  In  Keichtm  v.  The  City 
of  Buffalo  (14  iV.  y.,  366),  this  court  recently  determined 
that  a  power  conferred  upon  a  municipality  *'  to  establish 
and  regulate  markets,"  authorized  the  purchase  of  ground 
upon  which  to  ertfct  a  market  building.    It  was  incident  to 
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the  general  power  to  build  a  market,  to  determine  upon  the 
form,  dimensions  and  fashion  of  the  edifice ;  and  I  suppose  no 
public  body  or  private  person  would  enter  upon  an  impor- 
tant and  expensive  work  of  this  character  without  having 
plans,  drawings,  specifications  and  estimates  laid  before 
them.  I  caimot  doubt,  therefore,  but  that  it  was  entirely 
within  the  province  of  the  council  to  employ  a  person  of 
professional  skill  to  perform  the  services  for  which  the 
plaintiff  claims  compensation,  unless  restrained  by  some 
positive  provision  of  law.  Of  the  alleged  restraints  upon 
this  power,  I  shall  hereafter  speak. 

Assuming  then  that  these  services  might  have  been  law- 
fully performed  at  the  expense  of  the  city,  by  a  person 
directly  employed  by  resolution  of  the  common  council, 
and  that  they  have,  in  fact,  been  performed  by  the  plaintiff, 
under  an  officious  employment  by  a  committee  of  one  of 
the  boards,  the  question  is,  whether  the  adoption  of  the 
plans,  and  using  them  to  the  extent  which  has  been  shown, 
binds  the  city  to  pay  for  them.  As  regards  individuals,  the 
principle  is  familiar,  that  if  -one  with  a  full  knowledge  of 
the  facts,  ratifies  the  doings  of  another  who  has  assumed  to 
act  in  his  name  and  behalf,  he  will  be  bound  thereby  as 
fully  as  if  he  had  originally  conferred  authority  upon  him  in 
the  premises.  This  ratification  may  be  by  express  assent, 
or  by  acts  or  conduct  of  the  principal,  inconsistent  with 
any  other  supposition  than  that  he  intended  to  adopt  and 
own  the  act  done  in  his  name.  ( Story  on  Agency^  ^^  239, 
252.)  I  am  of  opinion  that  the  principle  is  as  applicable  to 
corporations  as  to  individuals.  Chancellor  Kent  says,  the 
doctrine  that  corporations  can  be  bound,  by  implied  contracts, 
to  be  deduced  by  inference  from  corporate  acts,  without 
either  a  vote  or  deed  or  writing,  is  generally  established  in 
this  country  with  great  clearness  and  solidity  of  argument. 
(2  Comm.i  291.)  The  cases  of  The  Bank  of  Columbia  v. 
Patterson  (7  Cranch,  299);  Bank  of  the  United  States  v. 
Dandrige  (12  Wheat.^  74) ;  Perkins  v.  The  Washington  Insu 
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ranee  Company  (4  Caw.^  645);  The  American  Insurance  Cant- 
pany  v.  OoMey  (9  Paiges  496) ;  Magillr.  Kat^finan  (4  Serg. 
tfRawle^  317),  ani  Randall  y.  Fan  FecA/en  (19  John.y  60), 
snfficiently  exemplify  this  rule.  In  applpng  it  to  a  particiH 
lar  casei  care  must  be  taken  that  other  principles  of  the  law 
are  not  violated.  For  instance,  no  sort  of  ratification  can 
make  good  an  act  without  the  scope  of  the  corporate 
authority.  So  where  the  charter  or  a  statute  binding  upon 
the  corporation,  has  committed  a  class  of  acts  to  particular 
officers  or  agents,  other  than  the  general  governing  body,  or 
where  it  has  prescribed  certain  formalities  as  conditions  to 
the  performance  of  any  description  of  corporate  business, 
the  proper  functionaries  mast  act,  and  the  designated  formB 
must  be  observed,  and  generally  no  act  of  recognition  can 
supply  a  defect  in  these  respects. 

This  leads  me  to  consider  the  argument  which  has  been 
submitted  upon  certain  provisions  of  the  amended  charter 
of  1849.  It  is  enacted  that  the  legislative  power  of  the 
corporation  shall  be  vested  in  the  common  council,  and 
the  executive  power  in  the  mayor  and  the  heads  of  depart- 
ments, and  other  officers,  to  be  created  by  law;  and  it  is 
declared  that  neither  the  common  council  or  any  committee 
or  member  thereof,  shall,  with  certain  exceptions  not  very 
material,  perform  any  executive  business  whatever.  (Lav» 
of  1849,  ch.  187,  ^^  1,  9.)  It  is  argued  that  the  resolution 
adopting  the  plaintiff's  plans  and  directing  the  market  to  be 
built  according  to  them,  and  awarding  the  contract  to  Cor- 
lies,  at  a  specified  price,  was  a  violation  of  these  provisions 
of  the  charter.  I  do  not  concur  in  that  position.  The 
question  as  to  the  propriety  of  taking  down  and  reSrecting 
an  important  public  building  is  very  clearly  an  act  of  local 
legislation.  Executive  duties  are  such  as  concern  the  exe- 
cution of  existing  laws,  but  this  act  required  the  ordaining  of 
a  new  law.  To  prove  this,  it  is  only  necessary  to  show  that 
without  such  law  the  act  could  not  be  done.  The  statute 
under  consideration  creates  several  executive  departments, 
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and  provides  for  electing  and  appointing  their  heads  and  tl^ 
subordinate  officers.  The  only  one  which  has  any  relation 
to  the  present  subject,  is  that  of  repairs  and  suppUa 
which,  the  act  declares,  **  shall  have  cognizance  of  all  repairs 
and  supplies  of  and  for  roads  and  avenues,  public  pave- 
ments, repairrto  public  buildings^  to  fire  engines  and  apparatus 
of  the  fire  department."  The  power  to  provide  for  the 
repairs  to  public  buildings*cannot,  by  any  fair  construction, 
be  made  to  embrace  the  authority  to  erect  a  large  and 
expensive  edifice,  or  in  my  opinion,  to  erect  any  building. 
The  position  that  under  this  authority  this  subordinate 
department  could  build  a  new  city  hall  or  hall  of  records, 
without  a  vote  of  the  common  council,  would  be  very 
extravagant,  and  yet  they  could  do  so,  for  aught  I  can  see, 
as  well  as  they  could  erect  this  market.  It  is  equally  an 
act  of  local  legislation  to  fix  upon  the  form  and  dimensions 
of  a  public  building.  Indeed,  anything  which  enters  into 
the  idea  of  tiie  plan  of  an  edifice  may  properly  be  deter- 
mined by  the  authority  to  which  the  law  commits  the  duty 
of  determining  that  one  shall  be  built.  It  is  another  ques- 
tion as  to  how  far  the  details  of  such  an  enterprise  may  be 
committed  to  a  subordinate  department.  The  law  making 
power  may,  and  frequently  does,  prescribe  the  duties  of  the 
executive  upon  a  given  subject.  But  the  particular  objec- 
tion of  the  defendant's  counsel  is  to  that  part  of  the  resolu- 
tion which  awards  the  contract  to  Corlies,  for  a  specified 
sum.  If  it  should  be  conceded  that  this  was  an  assump- 
tion of  the  functions  of  an  executive  department,  still  the 
determination  to  build  the  edifice,  and  to  build  it  according 
to  the  plaintiiT^s  plans  and  estimates,  being  subjects  within 
the  power  of  the  council,  would  be  valid  acts,  though  the 
council  had  no  right  to  make  the  contract.  The  adoption 
of  the  project  of  building  a  particular  edifice  according  to 
a  specified  plan,  was  the  substantial  part  of  the  resolution. 
The  rest  was  modal.  We  must  assume  that  the  enterprise 
was  entered  upon  from  public  motives,  not  for  the  purpose 


456  CASES  IN  TBDE  COURT  OF  APPEALS. 

Peterson  v.  The  MayoFi  dbc.,  of  New- York. 

9f  giving  a.  job  to  Mr.  Corlies.  The  objection  last  xeferred 
to  is  founded  upon  section  twenty-three  of  the  aooended 
charter,  which,  so  far  as  it  relates  to  this  subject,  is  as 
follows :  '*AI1  contracts  to  be  made  or  let  by  authority  ol 
the  common  council,  for  work  to  be  done  or  supplies  to  be 
furnished,  and  all  sales  of  personal  property  in  the  custody 
of  the  several  departments  or  bureaus,  shall  be  made  by  the 
appropriate  heads  of  departments,  under  such  regulations 
as  shall  be  established  by  ordinance  of  the  common  council.'* 
I  am  not  convinced  that  this  provision  forbade  the  awarding 
of  this  contract  by  the  conunon  council.  Leaving  out  the 
intermediate  words,  the  enactment  is  that  ^^  all  contracts 
shall  be  made  by  the  appropriate  heads  of  departments." 
But  suppose  the  subject  of  the  contract  does  not  fisdl  within 
the  jurisdiction  of  any  of  the  departments,  is  the  common 
council  prohibited  from  making  the  contract?  The  act 
is  susceptible  of  the  possible  construction  which  would  for- 
bid the  common  council  to  make  any  contract,  and  which 
would  require  that  body,  after  determining  upon  the  work, 
to  refer  the  matter  to  an  appropriate  department  to  make 
the  contract ;  but  this  is  not,  I  think,  the  true  construction. 
Certain  departments  were  created  by  the  act,  and  several 
subjects  of  administration  were  specified  and  distributed 
among  them.  Then  comes  the  injunction  that  all  contracts 
shall  be  made  by  the  appropriate  heads  of  departments. 
The  meaning,  I  tiiink,  is,  that  all  contracts  relating  to  sub- 
jects belonging  to  any  of  the  departments  shall  be  made  by 
the  heads  of  these  departments,  and  not  by  the  common 
council.  For  instance,  if  repairs  had  been  required  to  be 
made  to  the  old  market,  the  common  council  could  not 
have  made  the  contract,  but  it  must  have  been  made  by 
the  commissioner  of  repairs  and  supplies.  But  if  we  assume 
what  I  have  attempted  to  show,  that  the  building  of  this 
market  was  not  among  the  duties  of  any  of  the  departments, 
I  am  of  opinion  that  the  direction  in  this  statu^  did  not 
apply  to  the  case.    This  view  is  strengthened  by  what  is 
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said  in  the  same  section  respecting  the  sales  of  personal 
property.  Sales  of  such  property  in  the  custody  of  the 
several  departments  or  bureaus  are  to  be  made  by  the  appro- 
priate heads  of  departments.  Butf  if  the  city  had  such 
property,  which  was  not  in  the  custody  of  any  of  the 
departments  or  bureaus,  the  power  of  the  common  council 
oyer  it  would  not  be  impaired  by  this  provision.  The 
general  purpose  of  this  section  is  to  forbid  the  common 
council  from  interfering  with  the  proper  business  of  the 
departments. 

It  appears  from  the  opinion  of  the  court  in  the  case  of 
Christopher  y*  The  Mayor,  4^.,  of  New -York  (13  Barb.,  667), 
that  an  ordinance  had  been  adopted  by  the  common  council 
upon  the  subject  of  the  letting  of  contracts  and  the  issuing 
of  proposals  for  estimates  where  work  was  to  be  done  for 
the  city.  It  was  not  given  in  evidence  upon  the  trial  of 
this  case,  nor  is  its  precise  language  stated  in  the  case  cited. 
We  express  no  opinion  upon  its  effect  in  the  present  case, 
if  it  shall  be  proved  upon  another  trial,  nor  upon  the  cor- 
rectness of  the  decision  in  the  case  of  Christopher  v.  The 
City. 

It  is  suggested  in  the  opinion  of  the  Court  of  Common 
Pleas  that  the  adoption  of  the  plans  by  the  common  coun- 
cil should  not  bind  the  city  to  pay  for  them,  for  the  reason 
that  the  resolution  does  not  appear  to  have  been  passed 
with  a  full  knowledge  of  the  facts  connected  with  the 
plaintiff^s  employment  to  make  them.  They  were  brought 
to  the  attention  of  and  delivered  to  the  council  by  a  com- 
mittee of  one  of  the  boards  who  had  the  matter  in  charge ; 
and  the  fact  that  the  plaintiff  made  them  is  stated  in  the 
resolution.  They  were  not  made  under  any  special  contract, 
but  under  a  general  employment  of  the  plaintiff  by  the 
conmiittee.  I  think  the  jury  might  have  properly  found 
that  the  council  were  cognizant  of  all  the  facts  which 
existed.  It  is  true,  as  suggested  in  the  opinion,  that  the 
plaintiff  may  have  rendered  his  services  in  consideration  of 
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the  prospective  advantages  of  an  employment  as  architect, 
if  the  work  should  be  prosecuted,  and  that  he  was  not  to 
have  anything  if  it  was  abandoned.  But  if  there  was  any 
evidence  of  this,  and  I  cannot  discover  any,  it  certainly  was 
not  so  clear  that  the  court  could  come  to  the  conclusion  as 
a  matter  of  law.  The  plaintiff  was  entitled  to  have  his 
case  submitted  to  the  jury. 

These  views,  if  sound,  require  the  reversal  of  the  judg- 
ment of  the  Court  of  Conmion  Fleas  and  a  new  trial. 

BoosEVELT,  J.,  dissented;  all  the  other  judges  concur- 
ring, 

Judgment  reversed  and  new  trial  ordered. 


Garrison  v.  Howe. 


The  stockholder  of  a  mannfactaring  corporation  organized  under  the  general 
act  (eh,  40,  of  1848 )  may  defeat  an  action  hronght  to  enforce  his  hidiyidoal 
liability  for  its  debts  incarred  before  the  capital  stock  was  paid  up,  by  show- 
ing that  he  had  already  paid,  on  accoont  of  the  debts  of  the  corporation,  a 
smn  equal  to  the  amount  of  his  stock. 

To  charge  the  trustees  with  indiyidual  liability  for  a  debt  of  the  corporation  by 
reason  of  the  failure  to  file  and  publish  the  annual  report  required  by  law, 
such  debt  must  have  been  contracted  during  a  default,  or  have  existed  at  the 
time  of  a  subsequent  default. 

Under  a  contract  between  the  plaintiff  and  the  corporation,  that  the  former 
should  deliver  and  the  latter  receive  and  pay  for  personal  property  at  a 
future  day,  a  debt  does  not  arise  within  the  meaning  of  the  statute  until  the 
delivery  of  the  property. 

H  ieems  that  a  stockholder  sued  to  enforce  his  individual  liability,  in  a  case 
where  an  account  and  tlie  enforcing  of  all  such  liabilities  would  relieve  him 
from  the  whole  or  a  part  of  the  debt  claimed,  may  himself  institute  a  suit 
for  such  account  and  for  distribution.    Per  Denio,  J. 

Appeal  from  the  Supreme  Court.  The  plaintiff  claimed 
to  be  a  creditor  of  The  Scotia  Steam  Mill  and  Manufactur-\ 
ing  Companji  a  corporation  in  Schenectady  countji  organized 
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under  the  act  of  1848,  authorizing  the  forming  of  manufac- 
turing corporations  without  a  resort  to  the  legislature.  {Ch. 
40.)    He  sought  to  recover  against  the  defendant  as  a  stockr  j 
holder,  under  section  10,  the  whole  capital  stock  not  having! 
been  paid  in;  and  he  claimed  that  the  defendant  was  like- 
wise liable,  as  a  trustee,  under  section  12,  because  the 
company  had  not,  as  he  alleged,  made  the  report  required 
by  that  section.    The  case  was  tried  before  a  referee.    The 
fact  of  the  formation  of  the  corporation  on  the  30th  Novem- 
ber, 1849 ;  that  the  defendant  was,  during  the  whole  time 
of  its  existence,  a  trustee,  and  a  stockholder  to  the  amount 
of  $600 ;  that  the  company  made  two  reports,  namely,  on 
the  20th  January,  1861,  and  on  the  19th  January,  1862, 
and  no  others;  that  in  March,  1862,  it  failed,  and  all  its 
property  was  sold  under  execution,  and  that  its  capital  stock  j 
had  never  been  wholly  paid  in,  were  either  proved  or' 
admitted. 

The  plaintiff  claimed  that  his  demand  arose  out  of  a  con-  . 
tract  in  writing,  made  by  him  with  the  corporation  on  the  . 
4th  December,  1860,  by  which  he  agreed  to  deliver  them,  ; 
and  they  agreed  to  receive  and  pay  for,  a  large  quantity  of  ' 
lumber,  at  a  price  mentioned.    The  contract  was  proved, 
and  it  appeared  that  the  plaintiff  agreed  to  deliver  a  portion 
of  the  lumber  in  May,  another  portion  in  June,  and  the 
remainder  before  the  1st  day  of  October,  1861.    The  com- 
pany was  to  give  its  notes  for  the  lumber,  at  ninety  days, 
and  some  of  them  were  to  be  given  in  advance  of  the  deli- 
very of  lumber.    They  were  to  be  payable  at  the  Schenec- 
tady Bank.    The  plaintiff  then  gave  in  evidence  a  note\ 
purporting  to  be  made  by  the  company,  and  which  waa 
signed  by  one  D.  Smith,  who  was  shown  to  be  its  secretary 
and  treasurer.    It  was  for  $300,  and  was  dated  September 
6,  1861,  payable  ninety  days  after  date,  at  the  Schenectady 
Bank.    The  defendant  objected  to  the  introduction  of  this 
note,  as  irrelevant  and  immaterial,  but  did  not,  so  far  as 
appears  from  the  case,  make  any  question  as  to  the  authority 
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of  Smith  to  sign  it  in  behalf  of  the  corporation.  Smiih 
testified  that  the  note  was  given  for  lumber,  or  for  other 
notes  which  had  been  given  for  lumber.  The  plaintiff 
proved  that  he  negotiated  the  note  to  Alfred  Noxon,  and 
that  the  latter  recovered  a  judgment  upon  it,  in  an  action 
against  the  corporation  and  against  himself,  the  plaintiff,  as 
indorser,  on  the  9th  April,  1862,  and  that  he  afterwards 
paid  the  amount  to  Noxon,  who  assigned  to  him  the  judg- 
ment against  the  corporation. 
\  The  defendant  produced  a  variety  of  evidence  tending  to 
show  that  he  had  paid  debts  of  the  company  to  a  large 
amount,  and  that  he  was  its  creditor  to  more  than  the 
'  amount  of  his  stock.  In  connection  with  this  subject,  it 
was  shown  that  some  kind  of  a  settlement  took  place 
between  the  defendant  and  the  company  on  the  24th  De- 
cember, 1851,  and  that  the  company  on  that  day  gave  him 
its  note  for  $3,164.19,  payable  two  days  after  date ;  that  he 
prosecuted  the  company  upon  it,  as  soon  as  it  became  due, 
and  obtained  judgment  by  default,  on  the  nineteenth  Janu- 
ary following,  and  issued  execution  thereon.  The  judgment 
was  satisfied  in  May  thereafter,  by  the  proceeds  of  the  sale 
of  the  property  of  the  corporation  on  the  execution.  Smith, 
the  secretary,  testified  that  this  note  was  given  for  moneys 
advanced  and  liabilities  incurred  for  the  corporation,  but  he 
said  it  did  not  include  all  the  defendant's  liabilities.  Some 
of  the  payments  which  were  proved  were  made  before  and 
others  after  the  giving  of  the  note  for  $3,164.19. 

The  referee's  report  sets  forth  his  findings  of  fact  and 
conclusions  of  law.  Among  the  former  are  the  following : 
*'  That  there  is  no  evidence  of  any  indebtedness  from  the 
defendant  to  the  plaintiff;"  that  the  company  discontinued 
business  in  March,  1852,  and  that  its -real  and  personal  pro- 
perty was  sold  out  for  its  debts ;  that  the  defendant  has 
paid,  since  March,  1852,  debts  of  the  company  to  the 
amount  of  his  stock.  He  also  finds,  as  facts,  the  recovery 
of  the  judgment  in  favor  of  Noxon  and  its  assignment  to  the 
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plaintifil  His  conclusions  of  law  are,  that  the  judgment  is  ' 
not  evidence  of  a  debt  to  the  plaintiff;  that  the  note  is  not 
evidence  of  indebtedneij^  on  account  of  the  failure  to  prove 
that  Smith  was  authoilzed,  ^j  the  board  of  trustees,  to 
sign  it,  and  that  the  payment  of  debts  of  the  company,  by 
the  defendant,  established  a  defence.  Hence,  he  reports 
that  the  complaint  should  be  dismissed.  The  plaintiff's 
counsel  excepted.  The  defendant  had  judgment,  which  was 
affirmed  at  a  general  term,  and  the  plaintiff  appealed  to  this 
court    The  case  was  submitted  on  printed  points. 

J.  A.  Hathaway  J  for  the  appellant. 

Plan  Potter^  for  the  respondent. 

Denio,  J.  The  distinct  finding  of  the  referee,  that  the 
plaintiff  had  not  shown  that  he  was  a  creditor  of  the  defend- 
ant, which  is  stated  as  a  conclusion  of  fact,  might  be\ 
conclusive  upon  every  question  of  the  case,  if  it  were  not 
perfectly  apparent  from  other  parts  of  the  finding,  and  from 
the  referee's  conclusions  of  law,  that  it  was  erroneous.  It 
is  apparently  based  upon  the  supposed  necessity  of  proving 
the  authority  of  the  secretary  to  sign  notes  on  behalf  of  the 
corporation ;  but  no  question  of  that  sort  arose  upon  the  trial. 
The  note  was  simply  objected  to,  when  offered  in  evidence, 
\^f^  as  irrelatifp^  and  immaterial,  which,  so  far  from  drawing  in 
question  the  fact  of  its  being  the  note  of  the  corporation, 
tacitly  assumed  that  no  objection  of  that  sort  could  be 
made. 

But  the  finding  that  the  defendant  had,  since  the  failure  .; 
of  the  corporation,  paid  towards  its  debts  a  larger  sum  than  i 
the  amount  of  his  stock,  presents  a  difficulty  of  a  graver 
character.  In  Briggs  v.  Penniman  (8  Cow.^  387),  which 
was  a  bill  in  Chancery,  filed  by  a  creditor  against  several 
stockholders  of  a  manufacturing  corporation  formed  under 
the  general  act  of  1811,  the  late  Court  for  the  Correction 
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of  Errors  decided  that  the  defendants  were  entitled  to  be 
allowed,  on  account  of  the  liability  imposed  by  the  statute, 
for  advances  for  the  benefit  of  the  ifihnpany,  whether  such 
advances  were  made  while  it  was  {prosecuting  its  business 
or  after  it  had  become  dissolved.  The  provision  imposing 
the  liability  is  substantially  the  same  in  the  two  acts,  so  far 
as  it  can  afiect  this  question.  A  distinction  is  suggested  by  the 
plaintiff's  counsel  between  such  an  action  as  that  of  BriggsY. 
Pennimafiy  where  the  application  of  the  aggregate  of  all  the 
liabilities  of  the  stockholders  was  sought  to  be  enforced,  and 
where  the  judgment  would  make  distribution  of  that  and  the 
other  means  for  the  payment  of  the  debts  among  all  its  credi- 
tors, and  an  action  like  the  one  under  review,  by  a  creditor 
against  a  single  stockholder,  in  the  nature  of  an  action  of  debt , 
at  law.  It  is  true  that,  where  an  account  is  to  be  taken  and^ 
distribution  made,  it  would  depend  upon  the  relative  amount 
of  the  debts  and  of  the  means  of  payment  whether  a  par- 
ticular stockholder  would  be  required  to  pay  the  whole  or 
only  a  part  of  the  amount  for  which  he  might  be  liable 
under  this  provision  of  the  statute,  whereas  in  a  suit  by 
one  creditor  against  a  single  stockholder,  the  whole  liability 
would  be  enforced,  if  the  debt  of  the  plaintiff  was  so  large 
as  to  require  it;  and  on  the  other  hand,  if  the  debt  sued  for 
was  less  than  the  amount  of  the  defendant's  stock,  the 
latter  would  be  required,  in  tliat  action,  to  pay  only  so 
much  as  would  satisfy  the  debt,  though  the  case  might  be 
such  that,  upon  a  general  account,  the  whole  extent  of  his 
liability  would  be  required  to  be  enforced. 

These  considerations  show  that  the  nature  and  the  results 
of  these  two  forms  of  proceeding  are  widely  different.  It 
is,  however,  well  settled,  that  a  creditor  may  proceed  by 
suit,  in  the  nature  of  a  common  law  action,  against  a  single 
stockholder,  and  both  policy  and  convenience  require  that 
he  should  have  that  right;  for  in  the  case  of  small  debts  the 
procee£ng  for  an  account,  in  the  nature  of  a  bill  in  equity, 
would  be  so  tedious  and  expensive  as  to  destroy  the  value 
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of  the  remedy.    But  if  the  stockholder  thus  prosecuted  can 
show  that  he  has  already  paid,  on  account  of  the  debts  of 
the  corporation,  a  suai.  equal  to  the  liability  which  the  i 
statute  has  imposed,  namely,  the  amount  of  his  stock,  i 
he  will,  so  far  as  that  remedy  is  concerned,  have  defeated 
the  action.    The  creditor  must,  therefore,  take  care  to  sue 
only  a  stockholder  who  cannot  establish  such  a  defence, 
or  if  he  cannot  find  such  a  stockholder,  but  ascertains 
that  the  case  is  such  that,  upon  the  winding  up  of  the 
concern,  he  could  realize  a  part  or  the  whole  of  his  demand, 
he  must  adopt  that  form  of  proceeding.    The  doctrine  that 
a  creditor  may  proceed  at  law  against  a  single  stockholder, 
was  settled  in  the  late  Supreme  Court,  in  TTie  Batik  o/Pough" 
keepsie  v.  Ibbotsan.  (24  Wend.,  473.)    It  was  held  that  the 
creditor  was  not  required  to  go  into  the  Court  of  Chancery 
for  an  account,  but  might  proceed  directly  at  law.    It  was 
said  that  if  tiie  defendant  could  show  the  payment  of  debts, 
or  a  personal  charge  in  respect  to  him,  to  the  amount  of 
his  stock,  there  was  an  end  to  further  liability.    I  will  add, 
that  if  this  were  not  so,  great  injustice  might  be  done. 
Suppose  a  stockholder  to  be  a  creditor  to  just  the  amount  ^ 
of  his  stock ;  he  ought  not  to  be  required  to  pay  anything, 
unless  the  sum  of  the  corporate  debts  is  larger  than  the] 
aggregate  of  all  the  liabilities  of  the  stockholders.    But  he  u 
cannot,  in  this  class  of  actions,  have  an  account,  because  jj 
the  proper  parties  are  not  before  the  court.     He  must, Jjl  jp^' 
therefore,  upon  the  doctrine  of  the  plaintiff  in  this  suit,  pay^ 
the  debt  sued  for,  thoughJn  equity  he  is  not  liable  for  any- 
thing.   The  rule  to  be  deduced  from  the  case  seems  to  be 
this :  If  the  creditor  cannot  find  a  responsible  stockholder,  V^ 
who  is  not,  at  the  same  time,  a  creditor  to  the  amount  of 
his  stock,  he  must  proceed  for  an  account,  if  he  ascertains 
that  such  a  proceeding  will  result  in  recovering  his  debt 
So,  if  a  stockholder  be  sued  to  enforce  his  individual  liability 
in  a  case  where  an  account  and  the  enforcing  of  all  thelisr 
bilities  would  relieve  him  from  the  whole  or  a  part  of  the 
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debt  claimed,  he  may  himself  resort  ta  a  suit  for  such  acoount 
and  for  distribution.  This  I  understand  to  be  the  view  of 
the  court  in  The  Bank  of  Poughkeep^  y.  HboUon^  and  it  is 
probably  as  convenient  a  rule  as  can  be  established  in  the 
present  state  of  the  law.  It  would  add  to  the  security  of 
debts  of  this  description,  and  in  my  judgment  would  have 
a  salutary  operation,  if  stockholders  who  are  officers  and 
managers  of  corporations  were  precluded,  by  legislative 
authority,  from  interposing  such  a  defence  as  this,  when 
sued  to  enforce  their  statutory  liability.  Their  power  over 
the  affurs  of  the  corporation  enables  them,  in  contempla- 
tion of  its  insolvency,  and  when  its  condition  is  unknown 
to  its  creditors,  to  exhaust  their  liability  as  stockholders,  by 
making  preferential  pa3rments  to  favored  creditors,  and,  by 
means  of  this  defence,  to  set  all  others  at  defiance. 

We  cannot  review  the  referee's  finding  upon  this  question 
of  fact,  although  we  cannot  fail  to  see  that  the  case  was  a 
suspiciotts  one  upon  the  evidence.  On  the  eve  of  the  failure 
of  the  company,  the  defendant  took  a  large  judgment  for 
his  claims  against  and  liabilities  for  it,  and  the  whole  of  the 
judgment  was  collected  by  the  sale  of  its  property  on  exe- 
cution. After  this,  he  made  payments  on  account  of  certain 
debts  of  the  company,  for  which  he  was  liable  as  its  surety. 
Now,  without  a  more  intelligible  account  thMi  the  evidence 
presents,  it  is  impossible  to  say  whether  these  subsequent 
payments  were  for  liabilities  embraced  in  the  judgment,  or 
for  fresh  ones  assumed  by  the  defendant  aftewards,  or  exist- 
ing at  the  time  and  not  included  in  the  judgment.  He  has, 
however,  satisfied  the  referee  that  such  payments  consti- 
tuted him  a  creditor  for  their  amount,  and  we  cannot,  upon 
this  appeal,  disturb  that  finduig. 

'  Corporations,  under  this  act,  are  required  to  make,  pub- 

"^lish  and  file  a  report  of  their  condition,  within  twenty  days 

after  the  first  day  of  January  in  each  year ;  *'  and  if  any  of 

said  companies  shall  fail  so  to  do,  aU  the  trustees  of  the 

company  shall  be  jointly  and  severally  liable  for  all  the 
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debts  of  the  company  then  existing,  and  for  all  that  shall 
be  contracted  before  such  report  shall  be  made."  (^  12.) 
There  was  a  failure  to  make  a  report  in  January,  1850,  the 
company  having  only  been  organized  in  November  in  the 
preceding  year ;  but  reports  were  made  at  the  proper  time 
in  1851  and  1852.  The  plaintifiPs  note  was  given  Septem- 
ber 5,  1851.  It  was  given  on  account  of  a  prior  indebted- 
ness for  lumber ;  but  when  that  indebtedness  acccued  was 
not  shown.  If  it  was  before  the  report  of  1851,  the 
defendant  was  liable  as  a  trustee,  on  account  of  the  default  in 
1850 ;  for,  although  the  company  had  been  but  a  short  time  in 
operation,  it  was  not,  on  that  account,  excused  from  comply- 
ing with  the  directions  of  the  statute.  The  plaintiff  shows 
that  he  was  under  a  contract  to  furnish  lumber,  which  was 
entered  into  in  December,  1850 ;  but  it  is  not  shown  that  the 
lumber  for  which  the  note  was  given  was  furnished  under  that 
contract,  though  it  is  very  probable  that  the  fact  was  so 
According  to  the  contract,  all  the  lumber  to  be  furnished 
by  the  plaintiff  was  to  be  delivered  before  the  1st  day  of 
October,  1851,  and  for  it  the  plaintiff  was  to  have  the  com- 
pany's notes,  at  ninety  days,  payable  at  the  Schenectady 
Bank.  The  note  sued  on  was  so  payable.  This,  with  the 
fact  positively  proved,  that  it  was  given  for  lumber,  would, 
I  should  think,  have  enabled  the  referee  to  find,  in  the 
absence  of  any  evidence  to  the  contrary,  that  it  was  one  of 
the  notes  given  for  lumber,  pursuant  to  the  contract.  But 
he  has  found  nothing  upon  that  question,  his  views  being 
that  the  plaintiff  had  not  proved  a  demand  of  any  kind. 

We  do  not  think  a  debt  for  lumber  furnished  under  the 
contract,  subsequent  to  its  execution,  can  be  said  to  have 
been  contracted  when  the  agreement  was  signed.  That 
instrument  contains  mutual  stipulations,  by  the  plaintiff  to 
furnish  and  by  the  defendant  to  pay  for  the  lumber ;  and 
there  is  no  debt  in  existence  until  lumber  has  been  delivered. 
If  the  statute  were  simply  a  remedial  one,  it  might  be  said 
that  the  plaintiff's  case  was  within  its  equity ;  for  the  gene 
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ral  object  of  the  law  doubtless  was,  besides  enforcing  the 
duty  of  making  reports  for  the  benefit  of  all  concemedt  to 
enable  parties  proposing  to  deal  with  the  corporation  to  see 
whether  they  could  safely  do  so.  The  company  was  in 
default,  respecting  the  report,  when  the  plaintiff  conmiitted 
himself  by  signing  this  contract.  If  a  report  had  been 
made  in  Januaryt  1850,  it  may  be  that  the  fiicts  which  it 
must  have  disclosed  would  have  come  to  the  knowledge  of 
the  plaintiff,  and  have  deterred  him  from  dealing  at  all  with 
the  corporation.  But  the  proyision  is  highly  penal,  and  the 
rules  of  law  do  not  permit  us  to  extend  it  by  construction  to 
cases  not  fairly  within  the  language.  That  contemplates  the 
simple  case  of  a  debt  contracted  during  a  default  in  making 
a  report.  When  this  note  was  given,  in  .September,  1851, 
there  was  no  default,  for  a  report  had  been  made  in  January 
in  that  year.  A  subsequent  de&ult,  the  debt  being  unpaid, 
would  equally  have  charged  the  trustees;  but  another  report 
was  made  in  January,  1852,  and  before  a  further  one  was 
required,  the  corporation  had  failed.  It  is  not  contended 
that  there  was  any  subsequent  failure  to  report,  which 
would  affect  the  case.  The  defendant  was  not,  therefore, 
liable  as  a  trustee,  under  the  provisions  of  this  act. 
The  judgment  should  be  aflSrmed. 

All  the  judges  concurring. 

Judgment  aflSrmed. 


Waldboh  «.  WiLLABD  and  others. 

Goods  in  tbediarge  of  a  oommoD  carrier  hayiiig  boon  daaiaged,  wwft  sold  hf 
him.  Tlie  oondgnor  asiigned  **all  hif  interest  in  the  goods*'  to  the  plain- 
tilT;  ffM^  a  valid  assignment  of  the  right  of  acUen  against  th«  eommm 
carrier  iior  non-delivety  under  his^contmek 
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Waldron  v.  WiUud. 

Appeal  from  a  judgment  of  the  Supreme  Court,  at  gene- 
ral term  in  the  sixth  district,  affirming  a  judgment  rendered 
upon  the  nonsuiting  of  the  plaintiff,  by  Mr.  Justice  Mason, 
at  the  Chenango  circuit.  The  facts  sufficiently  appear  in 
the  following  opinion.  The  cause  was  submitted  to  this 
court  on  printed  arguments. 

Warren  Newton^  for  the  appellant. 
JibaU  ^  Churcht  for  the  respondents. 

Harris,  J.  On  the  22d  day  of  April,  1851,  the  firm  of 
Bowen  &  Waldron,  in  pursuance  of  a  previous  agreement 
made  with  the  agent  of  The  Chenango  Lake  Boat  Line,  of 
which  the  defendants  were  proprietors,  shipped,  at  the  city 
of  New-Tor^,  upon  a  boat  running  in  that  line,  goods  of 
the  value  of  $1,000.  These  goods  were  to  be  delivered  at 
Sherburne,  in  the  county  of  Chenango.  On  the  following 
day,  the  boat,  while  on  its  passage  up  the  Hudson  river, 
was  sunk.  Fifty-five  days  afterwards,  it  was  raised,  and 
the  agent  of  the  line  took  possession  of  all  the  goods  on 
board,  and  had  them  sold  at  auction  for  the  benefit  of  the 
line. 

After  all  this  had  occurred,  W.  &  J.  Bowen,  who,  with 
the  plaintiff,  composed  the  firm  of  Bowen  &  Waldron,  exe- 
cuted and  delivered  to  the  plaintiff  an  instrument  in  the 
following  terms : 

^'September  11,  1851. 
« We  have  this  day  sold  all  our  interest,  which  is  one- 
half,  in  the  goods  sunk  by  the  boat  Wyoming,  in  the  spring 
of  '61,  for  the  sum  of  $400,  payable  six  months  from  date, 
with  use,  to  M.  N.  Waldron,  of  Pharsalia. 

«W.  &  J.  BOWBN.'* 

The  action  was  brought  to  recover  damages  for  a  breach 
of  the  contract  to  deliver  the  goods.    It  was  insisted,  upon 
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the  trial,  that  the  paper  executed  on  the  eleventh  of  Sep- 
tember was,  in  legal  effect,  a  transfer  of  the  goods  to  the 
plaintiff,  and  not  an  assignment  of  the  claim  for  their  loss 
or  non-delivery.  This  view  was  sustained  by  the  court,  and 
the  plaintiff  was  nonsuited. 

It  is  a  familiar  rule  in  the  construction  of  contracts,  that 
they  are  to  be  read  in  the  light  of  surrounding  circumstances, 
with  a  view  to  understand  more  perfectly  the  intent  of  the 
parties.  Courts  are  not  required  to  confine  themselves  to 
the  exact  signification  of  the  terms  found  in  the  contract, 
when  it  is  plain,  from  the  situation  of  the  parties  at  the 
time  it  was  made,  and  the  condition  of  the  subject  matter 
of  the  contract,  that  a  literal  interpretation  of  the  language 
of  the  parties  would  fail  to  give  effect  to  their  intention. 
It  is  upon  this  principle  that  extrinsic  evidence  is  always 
allowable,  to  enable  the  court  to  place  itself  in  the  position 
occupied  by  the  parties  themselves  when  they  contracted, 
that  thus  it  may  the  better  discern  their  real  intention. 

Kindred  to  this  rule  is  another,  equally  familiar  and  well 
established,  which  is,  that  a  written  instrument  is  always 
to  be  so  interpreted  as  to  give  it  some  effect.  Parties  to  a 
contract  are  always  to  be  supposed  to  have  intended  some- 
thing, rather  than  nothing,  by  what  they  have  said. 

Resorting  to  these  rules  for  aid  in  giving  proper  effect  to 
the  instrument  of  the  eleventh  of  September,  it  seems  to 
me  quite  obvious  that  the  construction  which  prevailed  at 
the  trial  was  erroneous.  The  goods  had  long  since  been 
lost.  The  entire  cargo  of  the  boat,  after  being  under  water 
nearly  two  months,  had  been  sold  at  auction,  without  refe- 
rence to  ownership.  It  is  under  these  circumstances  that 
the  parties  declare  that  the  one  has  sold  to  the  other  all 
interest  in  the  goods  sunk.  To  say  that  by  this  it  was 
intended  that  the  title  to  the  goods  themselves  should  be 
transferred,  would  be  to  give  the  transaction  no  effect  at  alL 
The  goods  were  irrecoverably  gone,  and  the  parties  knew  it 
All  that  was  left  was  a  cause  of  action  against  the  defend- 
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ants  as  carriers,  arising  from  their  loss.  The  plaintiff  paid 
for  the  transfer,  whatever  it  was,  a  full  price.  Who  can 
doubt,  looking  at  the  circumstances  as  they  existed  when 
the  contract  was  made,  that  the  parties  really  intended,  the 
one  to  transfer  and  the  other  to  purchase  the  right  of  action, 
which  had  then  accrued  against  the  defendants,  for  the  loss 
of  the  goods  ?  I  think  the  contract  should  hare  been  so 
construed. 

The  judgment  of  the  Supreme  Court,  therefore,  should 
be  reversed,  and  a  new  trial  awarded,  with  costs  to  abide 
the  event. 

All  the  judges  concurring, 

Judgment  reversed  and  new  trial  ordered. 


The  New-Yosk  Life  Iksubakce  Company  v.  White  et  al. 

The  entry  in  the  book  of  mortgages  to  the  commissioners  for  loaning  the 
United  States  deposit  ftmd,  of  a  mortgage  out  of  the  order  due  to  its  date, 
and  upon  a  page  which  should  have  contained  a  mortgage  several  yean 
antecedent  in  ezacution,  is  not  notice  to  a  subsequent  mortgagee  in  gbod 

Appeal  from  the  Supreme  Court.  The  action  was  for 
the  foreclosure  of  a  mortgage,  executed  by  Barent  P.  Staats 
and  wife,  July  25th,  1849,  and  to  have  a  mortgage  of  the 
same  premises  executed  by  the  defendants  to  White  and 
Leonard,  as  commissioners  for  loaning  the  United  States 
deposit  fund,  for  the  county  of  Albany,  and  bearing  date 
August  5,  1845,  for  $5,000,  declared  a  lien  subsequent  to 
the  plaintiff's  mortgage.  Upon  the  trial,  at  the  Albany 
circuit,  before  Mr.  Justice  Habbis,  without  a  jury,  the 
following  facts  were  found:  On  the  5th  August,  1845,  and 
for  several  years  afterwards,  Staats  was  one  of  the  loan 
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commissioners  for  the  countj  of  Albany.  He  had  the  cus- 
tody of  their  book  of  minutes,  and  generally  transacted  the 
business  of  the  commissioners.  Staats  being  examined  as  a 
witness,  stated  that,  having  the  money  in  his  hands  as  one 
of  the  commissioners,  he  filled  out  and  executed  the  mort- 
gage at  the  time  of  its  date.  He  was  uncertain  whether  he 
consulted  the  other  commissioner  in  regard  to  the  loan,  or 
whether  his  colleague  knew  of  it.  In  the  commissioners' 
book  of  mortgages,  this  mortgage  is  numbered  seveniy-two, 
and  the  interest  is  indorsed  upon  it  as  having  been  paid  up 
to  October,  1863.  The  next  preceding  mortgage  in  the 
book  ia  numbered  seventy-one,  and  bears  date  June  8, 18d7> 
and  the  next  succeeding  mortgage,  number  seventy-three, 
also  bears  date  June  8,  1837.  It  also  appears  that  the 
name  of  Samuel  Martin  had  originally  been  inscribed  in  the 
mortgage,  as  mortgagor,  and  that  subsequently  that  name 
had  been  erased,  and  that  of  Barent  P.  Staats  inserted. 
From  the  book  of  minutes  kept  by  the  commissioners,  as 
required  by  law,  it  appeared  that  Samuel  Martin  had  made 
an  application,  numbered  seventy-two,  for  a  loan,  which  was 
rejected.  The  book  of  minutes  contained  no  entry  of  a 
loan  to  Staats.  By  reference  to  mortgage  number  ninety- 
two  in  the  book  of  mortgages,  it  appeared  that  $5,000 
had  been  paid  thereon,  to  Staats,  on  the  5th  day  of  August, 
1845 ;  no  entry  of  this  payment  appears  in  the  book  of 
minutes.  Staats'  mortgage,  if  it  had  been  inserted  in  the 
book  in  the  order  of  dates  with  the  other  mortgages,  would 
have  been  number  one  hundred  and  seven.  In  the  index  of 
the  names  of  mortgagors,  thd  name  of  Jeremiah  Smith, 
whose  mortgage  was  number  forty-one,  had  been  erased  and 
the  name  of  Barent  P.  Staats  inserted  in  its  place. 

The  judge  held  that  Staats  never  became  a  borrower  of 
the  money,  within  the  spirit  and  meaning  of  the  act  for 
loaning  the  moneys  of  the  deposit  fund,  and  that  Staats 
must  be  regarded  as  a  defaulter,  having  moneys  in  his  hands 
belonging  to  the  state;  that  his  mortgage  to  secure  such 
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indebtedness  was  validy  as  between  the  parties,  but  that  to 
have  effect  against  subsequent  incumbrancers  in  good  faith, 
it  must  have  been  acknowledged  and  recorded  according  to 
the  provisions  of  the  recording  act  He  ordered  judgment 
giving  prioriiy  to  the  plaintiff's  mortgage,  which  was  on 
appeal  affirmed  at  general  term  in  the  third  district,  and  the 
loan  comnvssioners  appealed  to  this  court 

WiUiam  Bames^  for  the  appellants. 

William  Bett$t  for  the  respondent. 

Denio,  J.  In  the  view  we  have  taken  of  this  case,  it 
will  not  be  necessary  to  pass  upon  all  the  questions  which 
have  been  argued.  We  decide  the  case  upon  the  single 
point,  that  the  mortgage  to  the  commissioners  of  loans  was 
not  so  entered  in  the  commissioners'  books  as  to  give  it  a 
priority  over  subsequent  incumbrancers.  The  judgment  of 
the  Supreme  Court  proceeded  upon  the  ground  of  the  inva- 
lidity of  that  mortgage,  because  Staats,  the  mortgagor  and 
borrower,  was  himself  one  of  the  commissioners.  We 
agree  that  it  was  improper  for  him,  individually,  to  borrow 
the  public  moneys  intrusted  to  him  officially  to  invest;  but 
it  is  not  necessary  to  decide  that  the  contract  is  void  in  such 
a  sense  that  the  proper  officers  of  the  state  could  not  elect 
to  adopt  and  enforce  it.  However  this  may  be,  it  is  quite 
certain  that  this  mortgage,  in  order  to  have  a  priority  over  the 
one  executed  to  the  plaintiffs,  must  have  been  entered  in  the 
books  of  the  commissioners  in  such  a  manner  as  to  afford 
the  notice,  contemplated  by  the  act,  to  subsequent  incum- 
braneers,  who  acquired  liens  without  actual  notice.  By  the 
21st  section  of  the  act  for  loaning  the  United  States  deposit 
fund  {LaiM  of  1837,  127),  the  commissioners  are  required 
to  procure  books  with  blank  forms  for  mortgages.  In 
receiving  mortgages  for  moneys  loaned,  they  are  to  begin 
with  the  commencement  of  the  book,  and,  without  leaving 
out  or  defacing  any  of  the  blanks,  they  are  to  enter  the 
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several  nSDitgages  in  a  regular  seriesy  numbering  tbem  in 
the  order  in  which  they  are  taken,  and  they  are  to  insert  the 
mortgagor's  name,  and  the  number  of  the  mortgage,  in  an 
alphabet  to  be  prepared  and  placed  in  the  book  under  the 
letter  answering  to  the  mortgagor's  surname.  (^44.)  This 
book  of  mortgages,  and  the  other  books  required  to  be  kept 
by  the  commissioners,  are  open  to  search  and  examination 
by  any  person  upon  the  payment  of  certain  fees,  and  it  is 
declared  "  that  the  execution  of  the  respective  mortgages 
and  their  entry,  on  being  placed  in  the  books  o(  mortgages 
of  the  commissioners,  shall  have  the  like  lien,  priority, 
operation  and  effect  as  if  said  mortgages  had  been  duly 
recorded  in  the  book  of  mortgages  in  the  office  of  the  clerk 
of  the  county."  (^43.)  The  effect  of  these  enactments  is 
to  render  a  mortgage  taken  and  entered  by  the  commission- 
ers, according  to  the  statute,  notice  to  persons  subsequently 
dealing  with  the  mortgagor  respecting  the  land,  in  the  same 
manner  with  mortgages  to  individuals  duly  recorded  in  the 
office  of  the  clerk  of  the  proper  county. 

In  this  case,  the  mortgage  in  question  was  executed  on  the 
§th  day  of  August,  1845,  and  if  it  had  been  entered  in  its 
proper  place  in  the  book  of  mortgages,  its  number  would 
have  been  one  hundred  and  seven ;  but  it  was  in  fact  inser- 
ted by  filling  up  a  blank  among  the  mortgages  of  the  year 
1837,  which  had  been  left  unused;  the  mortgage  which 
preceded  and  the  one  which  followed  it  being  dated  in  June 
of  that  year.  It  was  made  to  bear  the  number  seventy- 
two,  which  would  have  been  the  proper  number  if  it  had 
been  executed  next  after  the  mortgage  which  preceded  it 
in  the  book.  The  name  of  Staats  as  mortgagor  was  inserted 
in  the  alphabet  at  about  the  place  where  it  would  have 
belonged  if  it  had  been  executed  in  1837.  This  was  done 
by  erasing  the  name  of  a  mortgagor  whose  mortgage  had 
been  paid. 

We  are  all  of  opinion  that  this  method  of  entering  the  mort- 
gage was  not  in  conformity  with  the  terms  or  the  intention 
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of  the  statute,  and  that  such  entry  did  not  afford  the  notice 
contemplated  by  the  legislature.  It  was  conceded  that  the 
subsequent  mortgagors  had  no  actual  notice.  To  affect  him 
with  the  statutory  notice*  the  provisions  of  the  act,  so  far  as 
they  are  intended  to  direct  inquirers  in  their  search  and 
examination  for  incumbrances,  must  be  at  least  substantially 
complied  with.  The  inserting  this  mortgage  in  a  place 
where  it  did  not  belong,  and  among  the  mortgages  of  a  prior 
date  by  eight  years,  was  calculated  to  mislead.  It  may 
probably  be  true  that  if  a  person  proposing  to  take  a  sub- 
sequent security  upon  this  property  had  resorted  personally 
to  the  commissioners'  office  and  had  examined  their  books, 
he  would  have  been  likely  to  &11  upon  this  mortgage.  Still 
he  would  not  necessarily  have  done  so,  and  it  may  very  well 
be  that  any  proposed  subsequent  incumbrancer  would  have 
had  satisfactory  information  as  to  the  state  of  the  title  for 
the  whole  period  antecedent  to  the  time  when^he  mortgage 
to  be  guarded  against  was  actually  executed.  The  present 
case  exemplifies  this  remark,  for  it  appears  that  in  1837,  at 
the  date  at  which  this  mortgage  was  entered,  Staats  had  not 
yet  acquired  his  title  to  these  premises.  If  the  officers  of 
the  Life  and  Trust  Company  had  possession  of  Staats'  title 
deeds,  or  had  authentic  information  of  the  time  when  the 
land  was  conveyed  to  him,  as  may  probably  have  been  the 
case,  they  would  not  have  had  any  occasion  for  making  a 
search  among  the  mortgages  of  1837.  It  frequently  hap- 
pens that  persons  engaged  in  lending  money  upon  mortgages 
employ  an  agent  for  making  these  examinations,  setting 
down  in  their  instructions  the  period  within  *which  the  search 
is  to  be  made.  If  the  business  in  this  case  had  been  con- 
ducted in  that  way,  no  information  as  to  this  loan  office 
mortgage  would  in  all  probability  have  been  obtained.  It 
appears  from  a  statement  in  the  plaintifi^s  mortgage  that 
Staats  purchased  the  premises  in  1841.  In  preparing  direc- 
tions for  a  search,  the  plaintiff  would  naturally  direct  that 
an  examination  should  be  made  for  conveyances  and  mort- 
Smith.— Vol.  m.  60 
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gages  executed  by  him  from  that  date  down  to  the  time  fbe 
plaiatiffs  advanc^  their  money  and  took  their  mortgage. 
Such  an  examination,  made  with  the  strictest  care  and  accu- 
racy, would  not  have  disclosed  the  existence  of  this  loan 
office  mortgage.  The  plaintiffi  or  their  agent  might  lawfully 
and  would  naturally  assume  that  the  mortgage  book  and 
alphabet  were  kept  according  to  the  statute,  as  in  general 
they  undoubtedly  were ;  and  they  would  not  be  led  to  look 
back  among  the  mortgages  of  a  date  anterior  to  the  time 
when  the  land  was  conveyed  to  Staats. 

The  manner  in  which  these  mortgages  were  required  to 
be  entered  was  substantially  the  same  in  which  conveyances 
are  directed  to  be  recorded  by  the  county  clerk.  They  are 
to  be  recorded  *<in  the  order  and  as  of  tiie  time  when  the 
same  shall  be  delivered  to  the  clerk  for  that  purpose."  (1 
R.  S.f  260,  ^  24.)  If  a  county  clerk  should  record  a  mort- 
gage or  deed  in  a  blank  space  left  in  a  book  which  had 
ceased  to  be  used  for  current  records,  or  in  the  book  in  use 
at  a  place  among  recordei  of  a  date  long  anterior  to  the  time 
it  was  left  for  record  and  to  its  date,  it  could  not  be  affinned 
that  it  was  recorded  according  to  law,  or  that  it  furnished 
the  notice  to  subsequent  incumbrancers  or  purchasers  which 
the  statute  had  provided  for.  Although  these  loan  office 
mortgages  are  doubtless  less  numerous  than  the  records  in 
the  county  clerks'  offices,  the  system  upon  which  they  were 
to  be  entered  was  the  same,  and  no  sound  distinction  can 
be  made,  based  upon  the  greater  or  less  number  of  instru- 
ments entered. 

We  have  not  been  referred  to  any  case  upon  the  effect  of 
a  record  inserted  out  of  its  order  in  the  books  of  official 
records,  but  we  find  that  the  Supreme  Court  of  Vermont 
have  been  called  upon  to  pass  upon  such  a  case.  In  that 
starte,  attachments  upon  land  have  a  priority  over  unre- 
corded conveyances  by  the  debtor.  In  a  contest  between 
an  attaching  creditor  and  one  who  claimed  under  a  mort- 
gage executed  by  the  debtor,  of  a  date  prior  to  the  attach- 
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ment,  it  appeared  that  the  debtor  was  town  clerk  at  the  date 
of  the  mortgage,  and  had  recorded  it  upon  the  back  leaf  of 
a  former  volume  of  records,  in  which  no  mortgages  had 
been  recorded  for  about  twelve  years.  It  was  held  not  to 
be  a  lawful  record,  and  that  the  attaching  creditor  had  a 
priority  over  the  mortgagee.  The  record  was  no  doubt  made 
in  the  manner  it  was,  from  fraudulent  motives  on  the  part 
of  the  mortgagor ;  but  the  mortgagee  was  not  a  party  to 
the  fraud.  If  the  record  was  a  lawful  one,  it  should  have 
been  allowed  its  proper  effect,  notwithstanding  the  motives 
with  which  it  was  made.  {Sawyer  v.  Adam,  8  F^,  173.) 
The  case  before  us  is  a  stronger  one  for  the  application  of 
the  principle  than  the  case  in  Vermont;  for  the  statute  of 
that  state  did  not,  in  terms,  direct  the  order  in  which  con* 
veyances  should  be  recorded.  It  was  simply  made  the  duty 
of  the  clerk  <<  truly  to  record  all  deeds  and  conveyances,'' 
&c. 

Furthermore,  it  is  a  general  principle  that,  where  the 
recording  of  a  conveyance  is  made  constructive  notice,  the 
record,  to  be  effectual,  must  be  made  according  to  law. 
( Fro9t  V.  Beekmatij  1  John.  Ch.,  288 ;  Leuee  of  Heister  y. 
FortneTi  2  Bm.,  40.) 

The  judgment  of  the  Supreme  Court,  though  proceed- 
ing upon  other  grounds,  is  such  as  would  follow  from  the 
foregoing  views,  and  it  should  be  affirmed. 

All  the  judges  concurring,  ^ 

Judgment  affirmed. 


WoBBALL  V.  Munn. 

A  deed  of  land  deposited  with  a  Clerk  in  Chancery  by  the  defendant  Sn  a 
decree  for  specific  performance,  for  the  purpose  of  staying  proceedings 
pending  his  appeal,  was  lost  while  in  the  custody  of  the  clerk.  The  decide 
being  subsequently  aillnned  i  EM,  that  the  defendant  was  bound  to  execute 
a  new  deed. 
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The  oomplaiiiant's  right,  by  the  decree,  to  hare  not  only  a  legal  bar  to  the 
defendant's  assertion  of  title,  but  written  evidence  of  his  own  title,  under 
the  seal  of  the  latter,  is  not  to  be  defeated  by  an  acddent  to  the  deed  while 
it  was  in  the  custody,  not  of  his  agent,  but  of  an  officer  of  the  court. 

AppEiLL  from  the  Supreme  Court.  The  plaintiff  filed  a 
bill  in  the  late  Court  of  Chancery,  for  the  epecific  perform- 
ance of  an  agreement  to  convey  land.  On  March  31,  1846, 
the  Vice-Chancellor  of  the  second  circuit  made  a  decree 
requiring  the  defendant  to  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  conveyance  of  all  right,  title^ 
interest  or  claim  he  might  have  in  or  to  the  premises  men- 
tioned in  the  agreement. '  The  defendant  appealed,  and,  in 
order  to  stay  proceedings,  on  the  22d  April,  1846,  executed, 
acknowledged  and  filed  with  the  clerk  in  Chancery  of  the 
second  circuit,  a  deed  in  the  form  required  by  the  decree,  to 
abide  the  final  judgment  in  the  cause.  The  vice-chancel- 
lor's decree  was  reversed  in  the  Supreme  Court,  and,  on 
appeal  from  its  judgment,  finally  affirmed  by  this  court,  in 
June,  1861.  The  deed  deposited  by  the  defendant  appear- 
ing to  have  been  lost,  the  Supreme  Court,  at  special  term, 
ordered  the  defendant  to  execute  another  deed,  and  this  order 
having  been  affirmed  at  general  term,  the  defendant  appealed 
to  this  court. 

Ambrose  L,  Jordatij  for  the  appellant. 

Charles  O* Conor t  for  the  respondent. 

Johnson,  Ch.  J.  The  deed  originally  executed  by  the 
defendant,  Munn,  and  deposited  in  the  office  of  the  derk  in 
Chancery  of  the  second  circuit,  cannot  be  regarded  as  exe- 
cuted in  performance  of  the  decree.  Its  purpose  was  to 
comply  with  a  condition  imposed  by  the  chancellor's  rule, 
without  which  compliance  no  stay  of  proceedings  could  be 
had  by  the  defendant  during  the  pendency  of  his  appeal. 
The  vice-chancellor's  decree  directed  Munn  to  execute  and 
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deliver  to  the  complamant  a.good  and  sufficient  conveyance. 
The  rule,  following  the  statute  (2  jR.  S.,  606,  i  84), 
directed  that  an  appeal  should  not  stay  execution  or  pro- 
cess for  the  enforcement  of  the  decree,  unless  the  appellant 
should  execute  the  conveyance  directed  by  the  decree,  and 
deposit  it  with  the  clerk  to  abide  the  final  order  of  the  court. 
This  voluntary  act  of  the  defendant,  of  itself,  conferred 
no  right  upon  the  grantee  named  in  the  deed.  It  might 
become  operative  by  the  order  of  the  appellate  court,  but, 
until  that  order,  it  was  inoperative.  Neither  the  statute 
nor  the  rule  speak  of  such  a  deposit  as  satisfying  the  require- 
ment of  the  decree ;  nor  is  there  any  reason  of  justice  which 
can  require  a  deed  so  executed  and  deposited  to  be  con- 
sidered as  being,  in  any  degree,  at  the  risk  of  the  grantee 
named  in  the  deed.  No  execution  or  enforcement  of  the 
original  decree  has  been  had  by  him,  and  by  the  final  judg- 
ment he  is  found  to  be  entitled  to  have  the  defendant's  deed 
executed  and  delivered  to  him.  To  his  claim  for  this  per- 
formance of  the  decree,  the  answer  is  made,  that  the 
defendant,  to  entitle  himself  to  a  stay  of  proceedings  during 

•  his  appeal,  has  made  a  deed  and  deposited  it  with  the  clerk, 
and  that  it  has  been  lost.  That  is  clearly  no  fault  of  the 
complainant;  he  was  not  the  custodian  of  the  deed,  nor 

.  was  his  agent  its  keeper.  It  was  made  and  deposited  with 
the  clerk,  for  a  purpose  adverse  to  the  complainant's  inte- 
rest, and  in  performance  of  a  condition  imposed  on  the 
defendant  by  law.  Under  such  circumstances,  the  com- 
plainant ought  not  to  sufier  any  prejudice  from  whatever 
accident  may  have  befallen  the  deed.  He  was  entitled,  by 
the  decree,  to  have  not  only  a  legal  bar  to  the  defend- 
ant's rights,  but  written  evidence  of  his  title,  under  the 
defendant's  hand  and  seal;  and  no  miscarriage  of  any 
officer  of  the  court,  as  to  the  safe  keeping  of  the  deed, 
ought,  in  the  absence  of  a  statute  so  providing,  to  hinder 
him  from  having  the  full  benefit  which  the  decree  in  his 
favor  has  awarded  to  him. 
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The  order  appealed  from  should  be  aflGurmed  with  coats. 
All  the  judges  coDCurriDg, 

Judgment  affirmed. 


Platt  v.  Lott  and  others. 

An  mignmeni,  in  trust  for  the  beoefit  of  creditora,  of  aU  a  debtor's  propertj, 
wbioh  WM  therein  stated  to  be  "  more  fblly  and  |>artici]]ar] j  emuneiated  and 
described  in  a  schedule  annexed,"  passes  property  not  mentioned  in  the 
schedole. 

The  case  of  WtOtes  r.  Ikrru{6  John,^  885),  examined  and  distinguished. 

Appeal  from  a  judgment  of  the  Supreme  Court,  at 
general  term  in  the  second  district,  refusing  a  new  trial 
upon  appeal  of  the  defendant  from  judgment  on  a  yerdict 
at  the  circuit  in  Kings  county.  The  fisM^ts  are  stated  in  the 
following  opinion. 

James  L.  Cang^beU^  for  the  appellant. 

fFUliam  Stanley ^  for  the  respondent. 

Selden,  J.  This  action  was  brought  to  recover  posses- 
sion of  certain  personal  property  taken  by  the  defendant, 
Lott,  as  sheriff  of  the  county  of  Kings,  upon  an  execution 
against  Abraham  R.  and  Cornelius  B.  Hunt.  The  plaintiff 
claimed  the  property  by  virtue  of  a  voluntary  assignment, 
made  to  him  by  A.  R.  &  C.  R.  Hunt,  in  trust  for  the  pay- 
ment of  debts ;  and  the  question  presented  is,  whether  the 
title  to  the  property  levied  upon  by  the  sheriff  was  vested 
in  the  assignee. 

The  deed  of  assignment  commenced  by  reciting  that  the 
parties  of  the  first  part  were  *' indebted  to  divers  persons  in 
divers  sums  of  moneys,''  and  that  they  were  <<  desirous  of 
providing  fully  for  the  payment  thereof,  by  an  assignment 
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of  all  their  property  and  effects  for  that  purpose.**  It  then 
proceeded  to  assign  and  transfer  to  the  plaintiff  the  property 
of  the  assignors,  descMribed  in  terms  as  follows:  "All  and 
singular  the  lands,  tenements,  hereditaments  and  appurte- 
nances, goods,  chattels,  stocks,  promissory  notes,  debts, 
choses  in  action,  claims,  demands,  property  and  effects  of 
every  description,  belonging  to  the  said  parties  of  the  first 
part,  or  in  which  they  have  any  right  and  interest  whatso- 
ever; the  same  being  more  fully  and  particularly  enumerated 
and  described  in  a  sdiedule  thereof,  hereunto  annexed, 
marked  schedule  A.'*  By  a  subsequent  clause  the  assignee 
is  authorized  "to  ask,  demand,  recover  and  receive,  of  and 
from  all  and  every  person  and  persons,  all  the  property,  debts 
and  demands  belonging  and  owing  to  the  said  piurties  of  the 
first  part,"  &c. 

The  schedule  annexed  to  the  assignment  embraced  pro- 
perty to  the  amount  of  several  thousand  dollars,  but  did 
not  include  the  property  in  controversy.  The  assignment 
was  declared  to  be  in  trust  to  sell  and  dispose  of  the  pro- 
perty, to  collect  the  debts,  and  to  apply  the  proceeds ;  first, 
to  defray  the  expenses  of  executing  the  trust,  and  then  to 
tiie  payment  of  all  the  debts  of  the  assignors  in  fi^ll,  if  the 
proceeds  were  sufficient  for  that  purpose,  and  if  not,  then  pro 
raUh  according  to  their  respective  amounts.  No  prefiBrences 
were  given.  The  assignment  was  executed  on  the  27th  of 
March,  1864,  and  it  was  admitted  upon  the  trial  that  the 
property  in  question  was  actually  delivered  by  the  assignors* 
to  the  plaintiff  on  the  following  day,  and  was  in  his  posses- 
sion when  it  was  levied  upon  by  the  defendant,  Lott.  It  is 
contended,  on  the  part  of  the  defendants,  that  the  general 
words  of  the  assignment  are  limited  and  controlled  by  the 
specifications  contained  in  the  schedule,  and  that  nothing 
whatever  passed  to  the  assignee,  except  the  property  enume- 
rated therein. 

In  construing  contracts,  deeds  and  other  written  instru- 
ments, resort  is  had  to  a  variety  of  legal  rules,  for  the 
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purpose  of  aiding  in  their  interpretation ;  but  aU  other  rules 
are  subordinate  to  that  primary  rule  which  requires  that 
every  such  instrument  shall  be  construed  according  to  the 
intention  of  the  parties.  Whenever,  from  an  examination 
of  the  writing  itself,  and  on  a  comparison  of  its  various 
parts,  the  intent  with  which  it  was  executed  can  be  clearly 
ascertained,  that  intent  is  to  govern,  whether  the  construc- 
tion to  which  it  tends,  is,  or  is  not,  in  accordance  with  those 
minor  rules,  which  are  merely  auxiliary  to  the  one  great 
paramount  rule  referred  to. 

Hence,  notwithstanding  the  ordinary  rule,  that  general 
words  are  controlled  in  their  operation  by  those  which  are 
more  particular  and  specific,  if  upon  looking  at  the  assign- 
ment in  this  case  we  are  able  clearly  to  see  that  it  was  the 
intent  of  the  assignors  to  convey  to  the  assignee  their  whole 
property,  we  are  bound  to  give  effect  to  that  intent.  Were 
this  question  to  depend  solely  upon  the  main  clause  in  the 
instrument,  I  should  have  very  little  doubt  as  to  the  design 
with  which  it  must  have  been  executed.  Not  only  the 
general  terms  in  which  that  clause  is  couched,  embracing, 
as  they  do,  all  the  property  of  the  assignors,  both  real  and 
personal,  but  the  emphatic  language  with  which,  as  we  have 
seen,  it  concludes,  viz.,  "  of  every  description,  belonging  to 
the  said  parties  of  the  first  part,  or  in  which  they  have  any 
right  or  interest  whcUsoever^^^  would  seem  to  manifest  a  plain 
intent  to  convey  everything  which  the  assignors  possessed. 
It  is  true  this  clause  is  followed  by  the  words,  'Hhe  same 
being  more  fully  and  particularly  enumerated  and  described 
in  a  schedule,"  &c.  This,  however,  by  no  means  indicates 
an  intention  to  qualify  or  limit  the  broad  and  comprehensive 
language  previously  used.  A  schedule  wouM  of  course  be 
necessary,  as  a  matter  of  convenience,  and  as  a  guide  to  the 
assignee ;  and  the  provision  for  its  annexation,  although  it  is 
thereby  made  a  part  of  the  assignment,  does  not  warrant 
the  inference  that  it  was  intended  that  if  any  portion  of  the 
property  of  the  assignors  should  be  omitted,  which  might 
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well  occur  through  accident  or  inadvertence,  the  title  to 
such  property  should  not  pass  to  the  assignee. 

This  construction  is  strengthened  and  confirmed,  not  only 
by  the  consideration  that  the  assignment  is  made  not  for 
the  benefit  of  particular  creditors,  but  of  all  the  creditors 
equally,  but  also  by  the  fact  that  it  expressly  recites  that 
the  assignors  were  desirous  of  providing  for  the  payment 
of  their  debts,  <<by  an  assignment  of  aU  their  property  and 
efiijcts  for  that  purpose." 

The  case  of  WUJces  v«  Ferris  (5  John.^  336)  differs  mate- 
rially from  that  now  before  the  court,  both  in  the  language 
of  the  assignment  itself  and  in  the  circumstances  attending 
it.  The  language  of  the  granting  clause,  in  that  case,  is 
as  follows:  **  AU  the  goods,  property,  wares,  merchandises, 
&c.,  belonging  to  and  now  due  and  owing  to  the  said 
Henry  Cheviot  (the  assignee),  or  to  which  and  in  which  he 
has  any  right,  property,  claim  or  demand,  which  said  goods, 
wares  and  merchandises,  hereby  granted  and  sold,  are  particu- 
larly described  and  enumerated  in  the  schedule  A,"  &c. 
Here  the  clause  in  respect  to  the  schedule  is  more  intimately 
connected  with  the  granting  clause  than  in  the  present  case. 
Besides,  the  words  *' hereby  granted  and  sold"  operate  as 
words  of  limitation,  and  expressly  confine  the  transfer  to 
sucb  goods  as  are  mentioned  in  the  schedule.  It  is  a  mate- 
rial circumstance,  too,  that  the  assignment  in  that  case  was 
not  made  for  the  benefit  of  all  the  creditors  of  the  assignor, 
but  of  particular  creditors  only;  and  the  law  will  not 
favor  a  construction  which  would  appropriate  the  whole  of 
a  debtor's  property  to  the  payment  of  a  portion  only  of  his 
debts. 

The  case  of  United  States  v.  Rowland  (4  Wheat.  ^  108), 
cited  by  the  defendant's  counsel,  contains  nothing  which 
goes  to  sustain  his  position.  In  that  case,  the  assignment 
did  not  purport  to  convey  all  the  property  of  the  assignors, 
but  was,  in  terms,  confined  to  the  <' estate  and  effects  con- 
tained in  the  schedule"  annexed.    It  embraced,  however,  a 

Smth.— Vol.  III.  61 
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^  power  of  sale,  in  which  the  words  used  were :  "aS  the  fro- 
perty  of  them,  the  said  Shoemaker  &  Travels,  and  Jacob  Shoe- 
maker/' the  assignors ;  and  it  was  contended  by  the  coun- 
sal  that  the  broad  terms  used  indicated  an  intention  on  the 
IMurt  of  the  assignors  to  transfer  their  whole  estate.  Bat 
the  court  held,  that  the  words  of  the  power  were  <*  explained 
and  limited  by  those  which  follow,  so  as  to  show  that  the 
word  'all'  is  used  in  reference  to  the  schedule^  and  means 
all  the  property  in  the  schedule."  The  case  eyidently  has 
no  bearing  upon  that  we  are  considering. 

The  conclusions  to  which  I  have  arrived  render  it  unne- 
cessary to  inquire  whether  the  title  to  the  property  in 
question  would,  under  the  circumstances,  have  passed  to 
the  plaintiff  by  the  delivery  of  it  to  him  by  the  assignors 
on  the  day  oAer  the  assignment,  as  in  my  view  it  was 
clearly  embraced  in  and  was  transferred  by  that  instrument. 

It  follows  that  the  judgment  of  the  Supreme^  Court 
should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


RoDHAN  V.  Henbt. 

Where,  on  the  eiamtnatloQ  of  a  Judgment  debtor,  under  prooeedins*  supple* 
menlsl  4o  eKeoatloii,  it  appem  that  he  ie  in  poemeloa,  svontedljr  at  the 
agent  of  a  third  person,  of  property  claimed  by  such  person  under  a  p^)er 
tUle  iqnMtfsntty  good,  it  is  improper  to  order  a  deliYery  of  the  proper^  to 
the  leceiyer. 

The  preper  remedy  Is  for  the  reeeiTer  to  bring  an  aoHoQ  against  the  < 
to  test  the  VMstton  of  owneiship. 


.  AnxAL  from  the  Supreme  Court.    One  Gknet  having 
lecoveced  ju Pigment  against  the  defimdantt  he  was  examined 
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updn  proceedings  supplementary  to  execution  before  the 
county  judge  of  Queens  county,  and  Rodman  the  appellant 
was  appointed  receiver  of  his  property.  Upon  his  exami- 
nation the  defendant  stated  that  he  was  in  the  possession  of 
certain  personal  property  belonging  to  a  Mrs.  Prince ;  that 
the  property  having  formerly  belonged  to  him,  he  had 
mortgaged  it  to  Mrs.  Prince,  who  had  taken  possession  of  it 
under  the  chattel  mortgage,  and  had  kept  possession  thereof, 
at  No.  113  ChambersHstreet,  New-Tork,  until  a  few  days 
previous  to  the  ^lamination,  when  a  portion  of  the  property 
was  conveyed  to  the  third  floor  of  No.  283  Washington* 
street.  New- York,  where  the  defendant  had  an  office.  He 
stated  that  he  had  no  control  of  the  goods.  The  judge 
made  an  order  requiring  him  to  deliver  the  goods  to  the 
receiver.  Upon  being  served  with  the  order,  and  a  demand 
of  the  goods  being  made  in  the  receiver's  behalf,  the  defend- 
ant refused  to  deliver  them,  and  declared  that  he  held  them 
as  agent  for  Mrs.  Prince.  The  county  judge  made  an  order 
requiring  the  defendant  to  show  cause  why  an  attachment 
should  not  issue  against  him.  On  showing  cause,  the  defen- 
dant made  an  affidavit  denying  any  right,  title  or  interest  in 
the  goods,  and  averring  that  he  was  in  possession  only  as  the 
agent  of  Mrs.  Prince.  He  also  produced  the  affidavits  of 
other  persons,  proving  that  in  November,  1854,  Mrs.  Prince 
took  possession  of  the  goods  of  the  defendant,  at  No.  113 
CSiambers-street,  under  her  mortgage,  and  that  one  Culver, 
as  her  agent,  remained  in  possession,  selling  the  goods  and 
paying  the  proceeds  to  her,  till  the  middle  of  March,  1855, 
when  the  residue  remaining  unsold  were  stored  in  the  base- 
ment of  that  store.  They  remained  so  stored  until  May, 
1855,  vtrfaen  they  were  moved  to  No.  282  Washington-street, 
Mrs.  Prince  giving  the  defendant  a  power  of  attorney  to  sell 
tiiem  in  her  behalf.  These  affidavits  also  av^rred.Mrs.  Prince 
to  be  the  absolute  owner  of  the  goods.  The  county  judge 
made  an  order  allowing  the  attachment,  which,  on  appeal* 
was  reversed  by  the  Supreme  Court,  at  general  term  in  the 
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second  district,  and  the  receiver  appealed  to  this  court.    The 
cause  was  submitted  on  printed  arguments. 

George  C.  Genets  for  the  appellant 

John  N.  Whitifigt  for  the  respondent. 

Johnson,  Ch.  J.  Without  considering  whether  the  order 
appealed  from  is  subject  to  review  in  this  court,  or  whether 
the  receiver  is  a  proper  appellant,  I  am  of  opinion  that  the 
decision  of  the  Supreme  Court  at  the  general  term  was  cor- 
rect. Upon  proceedings  supplementary  to  execution,  under 
the  Cpde,  the  judge  has  power  to  order  any  property  of  the 
judgment  debtor,  in  the  hands  of  himself  or  any  other  per- 
son, to  be  applied  towards  the  satisfaction  of  the  judgment. 
(§297.)  But  if  it  appear  that  a  person  alleged  to  have 
property  of  the  judgment  debtor  claims  an  interest  in  the 
property  adverse  to  him,  such  interest  is  only  recoverable 
in  an  action  against  such  person  by  the  receiver.  (§299.) 
It  is  not  enough,  therefore,  that  property  is  found  in  the 
hands  of  the  judgment  debtor;  it  must  also  appear  to  be  his 
property.  The  sections  cited,  as  well  as  section  294,  which 
directly  bears  upon  the  construction  of  section  299,  preclude 
the  idea  that  a  third  person,  who  claims  the  property  as  his 
own,  is  to  be  placed,  in  virtue  of  these  proceedings,  in  a  posi- 
tion where  his  rights  can*only  be  asserted  in  a  suit  in  which 
he  is  plaintiff.  The  obvious  purpose  of  the  series  of  provi- 
sions is  to  give  the  creditor  an  immediate  and  summary 
remedy  against  the  debtor's  property,  but  not  to  permit  the 
rights  of  third  persons  to  be  brought  into  litigation,  except  in 
a  regular  way  by  suit.  Upon  the  evidence  presented  in  this 
case,  the  judgment  debtor  had  no  property  in  the  goods 
in  question.  Several  witnesses  swore  that  they  belonged 
to  Mrs.  Prince,  and  that  the  judgment  debtor  was  in  posses- 
sion of  them  merely  as  her  agent.  There  was  no  conflict  of 
evidence  on  the  subject,  nor  was  the  bonajides  of  her  origi- 
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nal  mortgage,  or  of  her  possession  under  it,  attacked  by  any 
proof.  If  it  be  suggested  that  she  did  not  appear,  personally 
claiming  to  own  the  property,  the  answer  is  that  the  judg- 
ment creditor  might  have  compelled  her  appearance  before 
the  judge,  and  interrogated  her  as  to  her  claim.  If  it  had 
then  turned  out  that  she  made  no  claim,  he  would  have  been 
able  to  have  the  property  applied  to  pay  his  judgment ;  but 
in  the  absence  of  any  such  proceeding  on  his  part,  the  judge 
ought  not  to  have  disregarded  the  mass  of  proof  that  the 
property  was  really  hers.  These  observations  show  that  no 
difficulty  exists  in  the  way  of  the  receiver  in  bringing  his 
rights  to  a  legal  determination.  If  Mrs.  Prince,  on  appear- 
ing, made  no  claim,  then  an  order  for  the  delivery  of  the 
property  by  the  defendant  to  him  would  have  been  a  matter 
of  course.  If  she  did  claim  the  property,  of  course  she  could 
have  beefi  made  defendant  in  a  suit  brought  by  the  receiver 
to  assert  and  try  his  right.  The  cases  of  Goodyear  v.  BetU 
(7  How.,  187),  The  People  v.  JSTing- (9  m?.,  97-100),  and 
Gasper  v.  Bennett  (12  wZ.,  307),  sustam  the  same  general 
view  of  the  character  of  these  supplementary  proceedings 
which  has  been  stated. 

Whether  the  general  term,  in  reversing  the  order  of  the 
county  judge,  proceeded  upon  the  preceding  grounds,  or 
upon  the  ground  that  the  county  judge  did  not  appear  to 
have  had  jurisdiction,  inasmuch  as  Henry  was  not  shown  to 
have  resided  in  Queens  county  when  the  execution  was 
issued,  does  not  appear;  but  we  are  of  opinion  that  the 
order  of  reversal  was  correct,  and  that  it  should  be  affirmed 
with  costs. 

CoMSTOCK,  J.  was  absent;  all  the  other  judges  concurring^ 

Judgment  affirmed. 
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The  People  v.  The  Sufervisobs  of  Livingston  Countx 

Monej  which  has  come  to  th«  hands  of  a  connty  treaanrer  from  a  state  tax 
camiot  be  said  to  be  loot  while  an  action  therefor  agdast  the  anreUea  on 
hia  official  bond  is  pendingr,  execution  againat  the  propertj  of  Che  treaawat 
hayiog  been  retamed  UDaatiafled. 

Until  a  loss  has  actoally  been  sustained  by  the  default  of  a  county  treasurer 
to  pay  over  the  proceeds  of  a  state  tax,  the  board  of  superrisors  is  not 
required  by  the  statute  {€h.  208,  o/1850)  to  Ie?y  a  new  tax  for  the  sum 
retained  by  him. 

Appeal  from  the  Supreme  Court*  Mandamus  to  compel 
the  board  of  supervisors  of  LivlDgston  county  to  assemble 
and  cause  to  be  raised  the  sum  of  $28,444.92  upon  the  taxr 
able  property  of  that  county^  to  make  up  an  alleged  loss  to 
the  state  treaisury  to  that  amount,  sustained  by  the  default 
of  the  county  treasurer.  The  alternative  writ  was  issued  in 
May,  1857. 

By  the  return  of  the  board  to  the  writ,  it  appeared  that 
the  treasurer  had  made  default  in  paying  into  the  state 
treasury  the  sum  mentioned,  a  part  of  which  had  been 
received  by  him  on  account  of  the  state  tax  of  1855,  and  the 
residue  for  that  of  1856 ;  that  a  suit  had  been  prosecuted  to 
judgment  in  the  name  of  the  people  against  the  county 
treasurer,  upon  which  ^  fieri  foam  had  been  returned  unsa- 
tisfied, and  that  he  was  now  in  jail  on  a  ca.  la.,  issued  upon 
that  judgment.  It  also  appeared  that  an  action  had  been 
commenced  against  the  treasurer  and  his  sureties,  upon  his 
official  bond,  given  to  the  board  of  supervisors,  and  that  the 
same  was  at  issue  and  still  pending,  and  had  not  been  tried* 
The  board  of  supervisors  took  the  ground,  in  their  return, 
that  the  loss  had  not  been  ascertained,  and  that  they  were 
not,  in  the  present  state  of  the  affair,  required  to  levy  the 
amount  upon  the  tax  payers  of  the  county.  The  attorney- 
general  demurred  to  the  return,  and  the  defendants,  the 
board  of  supervisors,  joined  in  demurrer.    The  Supreme 
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Coart  gave  jadgment  for  the  people,  and  awarded  a  per- 
emptory znandamag  against  the  defendants.  After  an  affirm- 
ance, at  a  general  term,  the  defendants  brought  this  appeaL 

Scott  Lardf  for  the  appellants. 

Lynum  IVmam^  attorney-general,  for  the  people. 

DEam>,  J.  The  provision  relied  upon  by  the  attorney* 
general  is  fonnd  in  a  statute  passed  in  1860  (ch.  298,  ^  25)^ 
and  is  as  follows:  *'All  losses  which  maybe  sustamed  by 
the  default  of  the  collector  of  any  town  or  ward,  shall  be 
chargeable  on  such  town  or  ward.  All  hues  which  may 
be  iustained  by  the  defimdt  of  the  treasurer  (f  any  coufay^  in  the 
discharge  of  the  duties  imposed  by  this  act^  shall  be  chargeable  on 
such  county;  and  the  several  boards  of  supervisors  shall  add 
such  losses  to  the  next  year's  taxes  of  such  town  or  county." 
At  the  time  of  the  issuing  of  the  alternative  mandamus,  the 
county  authorities  were  prosecuting  the  treasurer  and  his 
sureties,  on  his  official  bond,  and  it  had  not  been  ascertained 
whether  that  prosecution  would  result  in  the  recovery  of 
the  moneys  which  had  been  embezzled  by  the  treasurer  or 
not.  Prima  facie^  the  security  which  had  been  exacted  of 
the  treasurer  will  be  assumed  to  be  sufficient  for  the  pur- 
pose for  which  it  was  taken,  and  we  are  not  to  presume 
that  it  will  be  found  unproductive  of  the  proper  result. 
The  recovery  of  the  money,  as  we  must  suppose,  in  the 
absence  of  any  evidence  to  the  contrary,  is  only  a  question 
of  time.  We  are,  therefore,  of  opinion  that  the  money 
cannot  be  said  to  be  lost,  while  the  means  provided  by  law 
for  securing  its  payment,  are  being  enforced  in  the  ordinary 
course  of  justice.  A  debt  cannot  properly  be  said  to  be  lost 
while  the  creditor  is  prosecuting  a  surety  for  its  recovery. 
The  statute  does  not  authorize  the  money  to  be  collected  a 
second  time  from  the  tax  payers,  unless  a  loss  has  actually 
resulted  from  the  delinquency  of  the  treasurer. 
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This  view  is  streDgthened  by  the  other  arrangements  of 
the  statute.  If  the  treasurer  Ml  to  pay  over  the  money 
which  he  has  received  on  account  of  tbe  state  tax,  two 
remedies  are  provided  to  recover  it.  The  attorney-general 
is  to  prosecute  the  treasurer  to  judgment  for  the  amount 
for  which  he  is  in  default ;  and  the  comptroller  may,  in  his 
discretion,  direct  the  board  of  supervisors  to  institute  a  suit 
or  suits  against  the  treasurer  and  his  sureties.  Where  the 
deficit  is  small  and  the  treasurer  is  responsible,  the  former 
remedy  will  generally  be  adequate ;  but  under  other  circum- 
stances it  may  be  desirable  to  put  in  exercise  all  the  reme- 
dies which  the  law  has  provided,  either  successively  or 
together.  In  the  present  case,  the  personal  action  against 
the  treasurer  has  proved  ineffectual ;  but,  until  the  prosecu- 
tion against  the  sureties  has  been  carried  to  judgment  and 
execution,  it  cannot  be  said  that  the  debt  is  lost. 

It  is  not  a  correct  view  of  the  matter  to  say  that  the 
purpose  of  the  treasurer's  bond  was  only  to  indenmify  the 
county.  It  is  conditioned,  among  other  things,  to  render  a 
just  and  true  account  to  the  comptroller  of  the  state,  when 
thereunto  required  ( 1  J2.  jS.,  369,  ^  18),  and  that  officer,  as 
we  have  seen,  may  direct  its  prosecution;  and  when  a 
recovery  shall  be  had,  if  any  of  the  moneys  for  which  the 
judgment  was  recovered  were  received  by  the  treasurer  for 
the  use  of  the  state,  which  of  course  embraces  the  moneys 
levied  far  the  state  tax,  the  supervisors  are  required  to  pay 
auch  moneys  to  the  treasurer  of  the  state.  ( J<i,  ^^  27,  28.) 
This  provision  shows  that  the  bond  is  one  of  the  means  pro- 
vided for  the 'security  of  the  state,  and  that  it  is  not  limited 
to  the  object  of  indemnifying  the  county.  It  is  also  very 
significant  to  show  that  it  was  not  contemplated,  by  the 
legislature,  that  the  state  tax  which  a  county  treasurer  had 
neglected  to  pay  over  was  to  be  levied  upon  the  tax  payers 
before  the  carrying  into  effect  of  the  judgment  upon  the 
bond;  for  if  it  had  been  otherwise,  a  provision  would 
have  been  made,  that  the  portion  of  the  recovery  which 
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was  on  account  of  the  moneys  received  for  the  state  tax 
should,  when  the  state  treasury  had  been  satisfied  by  the 
proceeds  of  the  second  tax,  be  applied  to  the  use  of  the 
county. 

The  judgment  of  the  Supreme  Court  must,  therefore,  be 
reversed,  on  the  ground  that  it  is  not  yet  determined  that 
the  money  which  is  to  be  replaced  by  the  new  tax  has  been 
lost,  and  there  must  be  a  judgment  for  the  defendants,  on 
the  demurrer. 

All  the  judges,  except  Roosevelt  and  Habbis,  concurring. 

Judgment  reversed. 


CoDDiNaiON  V.  QiLBEBT  and  others. 

The  bonds  of  a  foreign  corporation,  in  the  hands  of  an  agent  for  the  purpose 
of  sale,  are  not  property  liable  to  seizare  under  an  attachment  against  such 
corporation. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
action  was  brought  against  the  defendants,  under  section  237, 
sub.  3  of  the  Code,  for  willfully  withholding  from  the  sheriff 
certain  bonds  alleged  to  have  been  liable  to  sale  on  execu- 
tion, issued  upon  a  judgment  recovered  by  the  plaintiff  in 
a  suit  commenced  by  attachment  against  a  foreign  corpora- 
tion. On  the  trial  it  was  proved  that  the  Maysville  and 
Lexington  Railroad  Company  had  executed  some  two  hun- 
dred and  eighty-two  bonds  of  $1,000  each,  and  delivered 
them  to  the  defendants,  with  authority  to  sell  a  sufficient 
number  of  them  to  pay  themselves  some  $60,000,  which 
they  had  advanced  for  the  company.  The  bonds  were 
guaranteed  by  the  city  of  Maysville,  and  in  part  by  the 
Louisville  and  Frankfort  Railroad  Company.    The  plaintiff 

Smith.  — Vol.  m.  62 
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procured  an  attachment  to  be  issued  against  the  company, 
and  the  officer  seryed  it  upon  the  defendants.  After  such 
service  the  company  paid  to  the  defendants  the  amount 
which  they  had  advanced,  and  thereupon  the  defendants 
redelivered  to  them  their  bonds.  The  plaintiff  had  a  verdict 
subject  to  the  opinion  of  the  court  at  general  term,  where 
judgment  was  rendered  for  the  defendants,  and  the  plaintiff 
appealed  to  this  court.  The  cause  was  submitted  on  printed 
arguments. 

S.  P.  Nash^  for  the  appellant. 

Jama  ThomwHj  for  the  respondents. 

Pratt,  J.  The  bonds  of  the  railroad  company  in  the 
hands  of  its  agents  were  in  no  sense  property  of  the  com- 
pany, liable  to  be  seized  under  attachment  or  execution. 
They  were  deposited  with  the  defendants  to  be  delivered  to 
such  persons  as  should  be  willing  to  lend  money  to  the  com- 
pany and  take  them  as  security  for  its  repayment.  The  feet 
that  they  were  executed  by  a  corporation,  and  for  the  pur- 
pose of  being  sold  in  the  stock  market  to  the  highest 
bidder,  does  not  alter  the  character  of  the  instruments  or  the 
nature  of  the  transaction.  It  is  only  another  form  of  bor* 
rowing  money;  and  if  it  was  contemplated  that  they  should 
be  sold  at  less  than  par,  it  would  only  be  the  very  common 
case,  in  these  times,  of  borrowing  at  a  usurious  premium. 
The  bonds,  until  delivered,  had  no  more  validity  than  the 
nndelivered  note  of  an  individual,  made  for  the  same  pur- 
pose. They  could  acquire  no  validity  until  delivered  by  the 
company  or  with  its  assent.  The  law  has  made  no  provi- 
sion for  compelling  either  the  execution  or  delivery  of 
pecuniary  obligations  by  a  debtor  to  his  creditor  in  this 
manner.  The  sheriff,  with  the  requisite  legal  process,  may 
seize  the  property  of  corporations  or  individuals,  and  sell 
the  same  to  satisfy  judgments  against  them ;  but  the  law  has 
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not,  even  through  the  aid  of  the  Code,  clothed  him  with 
power  to  execute  obligations  for  those  against  whom  he 
holds  process,  or  to  ddiver  for  them  obligations  which  they 
may  have  executed  but  not  delivered.  If  these  had  been 
the  simple  notes  or  bonds  of  an  individual,  intrusted  to  his 
agent  for  a  similar  purpose,  no  such  experiment  would 
probably  have  been  tried.  But  they  are  no  more  liable  to 
be  seized,  upon  attachment  or  execution,  in  consequence  of 
having  been  made  by  a  railroad  company  or  other  corpora- 
tion. Until  delivered  by  the  company  ttiey  were  wor&less 
and  in  no  sense  property. 
The  judgment  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Greason  t7.  Eeteltas. 

A  trustee  holding  a  legal  fee,  detenuinable  when  the  pnrposes  of  the  trust 
shaU  cease,  has  power  at  law  to  lease  for  a  term  which  may  extend  beyond 
the  period  of  his  trust  estate,  subject  to  the  jurisdiction  of  a  court  of  Equity 
to  annul  the  lease  if  unreasonable  or  improvident. 

A  trust  created  by  Will  to  receive  the  rents  and  profits  of  unoccupied  and 
unimproved  real  estate  liable  to  large  taxes  and  assessments,  for  the  lives  of 
the  testator's  children,  and  out  of  the  same  to  uphold,  support,  amend, 
r^air,  &«.,  and  pay  all  charges  on  the  land,  held  to  authorize  a  lease  for 
twenty-one  years  with  a  covenant  to  renew  or  to  pay  for  buildings  to  be 
erected  by  the  lessee. 

Such  a  covenant  is  binding  upon  the  trustee  personally ;  and  one  who  succeeda 
to  the  trust,  and  has  the  control  of  the  estate,  Is  liable  upon  such  a  covenanl 
in  a  lease  made  by  his  predecessor  in  the  trust 

An  action  was  brought  for  the  specific  performance  of  such  a  covenant,  or  for 
damages.  The  complaint  made  a  case  for  damages,  but  none  for  specifls 
p^ormance.  The  trial  was  commenced  before  a  judge,  without  Jury,  no 
objection  being  made,  ffdd,  a  waiver  of  the  right  to  trial  by  Jury,  and  a 
judgment  for  damages  sustained. 

Appeal  from  the  Supreme  Court.    The  prayer  of  the 
complaint  was  that  the  defendants  be  decreed  specifically  to 
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perform  the  covenants  in  a  certain  lease  of  land  in  the  city 
of  New-York,  for  a  renewal  thereof,  or  for  paying  the  value 
of  the  buildings  thereon,  in  case  of  a  failure  to  renew. 
As  an  alternative  it  prayed  judgment  for  the  valXie  of  the 
buildings  and  of  a  renewal  of  the  lease,  to  be  appraised 
under  the  direction  of  the  court,  and  for  the  rents  and  profits 
of  the  land  since  the  expiration  of  the  original  lease. 

Upon  the  trial,  before  Mr.  Justice  Roosevelt,  at  special 
term,  and  without  a  jury,  it  appeared  that  John  Gardner 
deceased,  by  his  will,  dated  July  2,  1817,  devised  his  real 
estate  to  James  Gardner  and  two  others,  their  heirs  and 
assigns,  and  the  survivors,  &c.,  of  them,  and  the  heirs,  &c., 
of  the  survivor,  in  trust,  during  the  lives  of  the  testator's 
son  John  and  his  two  daughters,  **  in  the  first  place,  out  of 
the  rents,  issues  and  profits  thereof  to  uphold,  support, 
amend  and  repair  all  and  singular  my  real  estate  with  all 
needful  and  necessary  amendments,  repairs  and  alterations, 
and  pay,  satisfy  and  discharge  all  costs,  expenses,  charges  and 
other  impositions,  taxes  and  assessments."  The  trustees 
were  next  to  pay  to  the  son  and  daughters  of  the  testator,  dur- 
ing their  natural  lives,  in  certain  proportions,  the  residue  of 
the  rents  and  profits  of  all  his  real  and  personal  estate ;  and  a 
further  trust  was,  if  the  son  John  should  die,  leaving  issue,  to 
pay  to  such  issue  the  proportion  to  which  John  had  been  enti- 
tled, and  if  he  died  without  issue,  to  distribute  the  proportion 
equally  between  the  two  daughters,  during  their  lives,  and  in 
case  of  their  or  either  of  their  deaths,  without  issue,  between 
the  survivor  or  survivors  and  her  or  their  lawful  issue.  The 
testator  also  appointed  the  trustees  his  executors.  At  the 
time  of  the  testator's  death,  and  up  to  the  time  of  the  lease 
in  1825,  nearly  all  his  estate  consisted  of  about  one  hundred 
vacant  and  unimproved  lots  in  a  part  of  the  city  of  New- 
Tork  which  was  little  inhabited,  and  in  which  large  expenses 
were  being  incurred  and  impending  for  flagging  and  paving 
streets,  and  other  municipal  improvements.  The  judge 
found,  as  matters  of  fact,  that  in  1826  the  lot  mentioned  in 
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the  pleadings  was  worth  about  $l»000t  and  that  a  lease  at 
five  per  cent  upon  that  valuation,  for  the  time  and  upon 
the  conditions  mentioned  in  the  lease  in  this  case,  would  be 
a  reasonable  and  proper  lease,  and  in  accordance  with  the 
usual  and  ordinary  terms  of  leasing  property  of  that  dea- 
cription,  and  that  it  was  prudent  and  proper  to  give  the 
lease,  great  exertions  having  been  made  by  the  testator  in 
his  lifetime,  and  required  after  his  death,  to  lease  the  pro- 
perty with  a  view  to  the  payment  of  taxes  and  assessments. 

On  the  19th  March,  1825,  the  trustees  leased  to  one  John 
Qreason,  to  whose  rights  the  plaintiff  in  this  action  suc- 
ceeded, a  lot  for  the  term  of  twenty-one  years,,  from  the 
first  day  of  May  then  next,  at  the  yearly  rent  of  fifty  dol- 
lars, the  lessee  covenanting  to  pay  all  taxes  and  assessments, 
ordinary  or  extraordinary.  The  lessee  also  covenanted  to 
erect  upon  the  lot,  within  one  year,  a  good  and  substantial 
house,  of  specified  dimensions.  It  was  mutually  covenanted 
that,  at  the  expiration  of  the  term,  the  value  of  the  build- 
ing so  to  be  erected  should  be  ascertained  by  two  sworn 
appraisers,  one  to  be  chosen  by  each  of  the  parties,  or,  in 
case  of  their  disagreement,  by  a  sworn  umpire,  to  be  chosen 
by  the  appraisers;  and  that  if,  upon  service  on  them  of 
^\xch  appraisement  in  writing,  the  lessors,  their  representar 
tives,  &c.,  should  not,  within  thirty  days,  pay  the  amount 
of  the  valuation  to  the  lessee,  his  representatives  or  assigns, 
then  the  lease  should  be  renewed  for  the. further  term  of 
twenty-one  years,  upon  such  rent  as  should  be  agreed  upon 
by  the  parties,  or  determined  by  appraisers  and  an  umpire, 
to  be  chosen  as  aforesaid. 

The  lessee  entered  and  erected  a  house,  in  compliance 
with  his  covenant.  On  the  23d  April,  1846,  the  plaintiff 
nominated  an  appraiser  to  value  the  building,  and  gave 
notice  thereof  to  the  defendant,  Keteltas,  who  had  suc- 
ceeded to  the  original  trustees  by  appointment  of  the  late 
Court  of  Chancery  and  by  survivorship,  calling  on  him  to 
nominate  another  appraiser.    Keteltas  refused  to  take  any 
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step  tawards  an  appraisal,  and  receiyed  tbe  rents  of  the 
premises  after  May  1,  1846,  having  recovered  in  aa  action 
of  ejectment  against  the  tenants  of  the  plaintiff. 

In  1889,  tile  defendant,  Eeteltas,  and  his  then  co-tnietee» 
procured  the  passage  of  an  act,  by  the  legislature,  authoriz- 
ing them  to  make  leas^  for  the  term  of  twenty-one  years, 
containing  covenants'  to  pay  for  improvements  to  be  made 
on  the  demised  premises  by  the  tenants,  ^*and  to  comply 
with  all  covenants  so  to  be  made  as  aforesaid,  or  wbich  are 
Mntained  in  leases  heretofore  made  by  the  trustees,  under 
tiie  will  of  John  GiM:dner,  deceased."  {Lain  of  1639,  ck. 
845.) 

The  surviving  children  of  James  Gardner,  who  w^e 
married  women,  and  had  children  living,  were,  with  their 
husbands,  parties  defendant  in  this  action. 

The  judge  found  that  the  building  erected  under  tile  lease 
in  question  was  worth  $1,200,  and  ordered  judgment  for 
the  plaintiff  for  that  sum,  with  interest -from  May  1,  1846. 
The  defendants  excepted.  They  had  excepted  to  the  refusal 
of  the  judge,  at  the  commencement  of  the  trial,  to  dismiss 
the  complaint,  for  reasons  which  are  discussed  in  the  follow^ 
ing  opinion.  The  judgment  was  affirmed  at  general  term  in 
tile  first  district,  and  tbe  defendants  appealed  to  this  court 

•    Qeorge  fVooi^  for  the  appellant. 

Nicholas  HtUi  for  the  respondent. 

Selden,  J.  The  trustees  under  tiie  will  of  John  Gardner 
took  an  estate  in  fee ;  and  although  that  estate  was  not  abso- 
lute, but  determinable  upon  the  death  of  the  three  children  of 
the  testator,  the  whole  legal  title  was,  nevertheless,  during  the 
continuance  of  the  estate,  vested  in  the  trustees.  By  virtue 
of  this  title,  the  trustees  had  authority  to  grant  leases  for 
such  length  of  time,  and  upon  such  terms,  as  they  might 
tinnk  proper,  and  at  law  all  such  leases  would  be  valid. 
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But  although  good  at  law,  whatever  may  be  their  termst 
they,  are,  neyerthelefls,  subject  to  the  sugeryisoiy  juris- 
dictiou  exerdsed  by  courts  of  equity  over  every  speciea 
of  tiust.  As»  however,  the  will  in  this  case  contained 
BO  limitation,  either  express  or  implied,  upon  the  powers 
l^hieh'the  trustees  possessed  as  incident  to  their  legal 
estate,  the  only  ground  upon  which  a  court  of  equity  can 
interfere  with  leases  executed  by  them  is,  that  such  leases 
are  to  be  regarded,  in  view  of  the  duration  of  the  trust 
estate,  and  the 'object  of  the  trust,  as  an  abuse,  or  grossly 
ia^ovident  exercise  by  the  trustees  of  the  powers  with 
^ich  they  are  clothed.  In  all  such  cases,  if  the  trustees 
act  honestly,  and  with  a  reasonable  degree  of  prudence  and 
fioicesight,  their  acts  are^to  be  upheld. 
\ .  Under  the  proof  adduced  in  this  case,  there  would  seem 
Jto  ^  very  littie  ground  for  imputing  to  the  trustees  any 
^want  of  good  faith,  or  even  of  the  most  scrupulous  care 
and  caution,  in  the  execution  of  theur  trust*  Taking  into 
consideration  the  situation  of  the  property  covered  by  the 
lease  in  question,  and  also  the  condition  of  the  trust  fund» 
the  conduct  of  the  trustees  in  the  premises  would  seem  to 
have  been  reasonable  and  proper,  and  in  accordance  with  the 
mincq>les  adopted  by  judicious  individuals  in  the  manage* 
ment  of  their  own  estates  similarly  situated.  The  objec- 
tioQS  taken  to  the  validity  of  the  lease,  therefore,  cannot 
be  sustained,  either  upon  the  ground  of  a  want  of  power, 
or  of  an  abuse  or  improper  exercise  of  such  power  on  the 
part  of  the  trustees. 

But  it  does  not  necessarily  follow  that  the  judgment  can 
be  sustained.  There  lire  some  difficulties  growing  out  of 
the  nature  of  the  action,  and  the  manner  in  whibh  it  was 
toied.  The  original  object  of  the  suit,  as  disclosed  by  the 
prayer  ci  the  complaint,  was  to  enforce  a  specific  perform- 
ance of  the  covenants  entered  into  by  the  trustees ;  and  had 
the  covenant  for  a  renewal  or  extension  of  the  lease  been 
made  to  depend  upop  a  fiulure  or  refiisat  on  tiie  part  of  tha 
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trustees  to  choose  an  appraiser,  there  would,  perhaps,  have 
heen  do  difficulty  in  sustaining  the  action  in  that  aspect, 
as  a  judgment  or  decree,  that  unless  the  defendants  should 
voluntarily  select  an  appraiser  they  should  renew  the  lease, 
would  have  been  unobjectionable.  As,  however,  the  cove- 
nant to  renew  is  dependent  entirely  on  the  failure  to  pay, 
and  there  could  be  no  such  failure  until  the  value  was  ascer- 
tained, the  only  decree  for  a  specific  performance,  which 
the  court  could  make,  would  be  one  compelling  the  defend^ 
ants  to  choose  an  appraiser. 

!It  is  well  settled  that  courts  of  equity  will  never  enter- 
tain a  suit  to  compel  parties  specifically  to  perform  an 
agreement  to  submit  to  arbitration.    (Gourlay  v.  Duke  of  \ 
Somersetj  19   Ves.j  431 ;  Agar  v.  Mfu:klew,  2  Sim.  If  Stuart^ 
418.)    To  do  so,  would  bring  such  courts  in  conflict  with 
that  policy  of  the  common  law  which  permits  parties  in^all 
cases  to  revoke  a  submission  to  arbitration  already  made. 
This  policy  is  founded  in  the  obvious  importance  of  secur- 
ing fairness  and  impartiality  in  every  judicial  tribunal. 
Arbitrators  being  selected,  not  by  law,  but  by  the  parties 
themselves,  there  is  danger  of  some  secret  interest,  preju* 
dice  or  bias  in  favor  of  the  party  makmg  -the  selection;  and 
hence  the  opposite  party  \&  allowed,  to  the  latest  moment, 
to  make  inquiries  on  the  subject.    So  scrupulously  is  thii 
right  of  revocation  guarded,  that  it  is  not  lost,  although 
the  submission  has  been  actually  made  a  rule  of  coortA 
(Mitchell  V.  Harris^  2  Ves.j  129,  notes  3,  4,  Sumn.  ed.)     But] 
an  additional  reason  for  the  refusal  of  courts  of  equity  ten 
entertain  jurisdiction  in  such  cases  is,  that  it  is  against  their  1 
policy  to  make  decrees  which  they  cannot  enforce.    If  the 
arbitrator  be  named  in  the  decree,  this  would  violate  the 
policy  of  the  law  as  to  the  right  of  revocation ;  and  if  not 
named,  the  decree  could  readily  be  evaded  by  choosing  an 
arbitrator  who  would  refuse  to  act. 

In  view  of  these  principles  it  is  clear  that  the  plaintiff 
cannot  maintain  this  as  an  action  for  a  qiecific  performance; 
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and  there  is,  so  far  as  I  can  see,  no  other  ground  of  equity 
jurisdiction  to  which  it  can  be  referred.  If  the  leases  were 
valid,  the  only  remedy  of  the  plaintiff  is  by  an  action  at 
law,  to  recover  damages  for  a  breach  of  the  covenants  which 
they  contain ;  and  as  the  complaint  sets  out  the  covenants 
at  length;  the  substitution  of  the  defendant,  Eeteltas, 
together  with  Thomas  and  McCarthy,  as  trustees;  the  death 
of  McCarthy,  and  the  absolute  refusal  of  Keteltas  to  select 
an  arbitrator,  it  contains  all  the  facts  essential  to  an  action 
upon  the  covenant,  if  such  an  action  can  be  maintained. 

Although  parties  who  act  in  respect  to  the  property  in  ' 
their  hands  in  the  capacity  of  trustees  only  are  not  ordi- 1 
narily  under  any  obligation,  in  executing  the  duties  of  their  \ 
trust,  to  enter  into  any  personal  covenants  in  relation  to  - 
the  trust  property,  yet,  when  they  voluntarily  do  so,  they 
are  not  only  themselves  bound  to  perform  such  covenants, 
but  those  who  succeed  to  their  rights  as  trustees  are  also 
bound,  so  long  as  they  retain  the  control  of  the  property  to 
which  they  relate.  ( Simons  v.  BoUandj  3  Mer.j  547 ;  Attar- 
ney-GenercU  v.  Morgan,  2  Russ,,  306;   Wedgwood  v.  Adams j 
6  Beav.i  600.)    The  successors  are  chargeable,  in  such  cases, 
as  assignees  of  the  property,  by  virtue  of  their  pernancy  of 
the  profits.    Executors  are  chargeable  personally  upon  the 
same  ground.  {Helier  v.  Caseberty  1  Lev.,  127;  Sachnll  v. 
Evans,  Freem.,  171.)    If  the  assignees  would  avoid  this  res- 
ponsibility they  must  divest  themselves  of  the  trust  estate. 

By  the  lease  in  question,  the  parties  "mutually  cove- 
nanted'' that,  at  the  expiration  of  the  term,  the  value  of  the 
buildings  should  be  ascertained  by  two  sworn  appraisers, 
one  of  whom  should  be  chosen  "  by  each  of  the  said  parties." 
There  is  no  doubt  that  this  was  a  personal  covenant,  and 
binding  as  such  upon  the  trustees;  and  as  the  defendant, 
Keteltas,  has  succeeded  by  substitution  and  survivorship 
to  all  the  rights  of  the  original  trustees,  this  covenant, 
which  attaches  itself  to  the  estate,  is  obligatory  upon  him 
so  long  as  he  retains  the  title  to  the  premises. 

Smith.— Vol- III.  63 
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This  leads,  of  course,  to  the  conclusion  that  the  action  is 
strictly  an  action  at  law;  that  it  should  have  been  brought 
against  Eeteltas  alone,  and  have  been  tried  by  a  jury  and 
not  by  the  court.  The  only  serious  questions  in  the  case, 
therefore,  are,  whether  the  error  in  respect  to  the  mode  of 
trial,  or  in  respect  to  the  form  of  the  judgment,  as  being 
against  all  the  defendants  instead  of  against  Eeteltas  alone, 
are  sufficient  to  reverse  the  judgment.  Had  these  objec- 
tions been  taken  at  the  proper  time  and  in  the  proper  form, 
they  would,  no  doubt,  have  been  fatal  to  the  recovery ;  the 
first  as  to  all  the  defendants,  and  the  last  as  to  all  except 
the  defendant,  Eeteltas.  But  the  objection  in  respect  to 
parties  was  not  made  at  all;  and  that  in  respect  to  the 
mode  of  trial,  only  as  a  part  of  the  motion  to  dismiss  the 
complaint. 

The  right  to  a  trial  by  jury  in  a  proper  case  is  absolute, 
and  any  decision  of  the  court,  overruling  or  denying  such 
right,  would  be  plainly  erroneous.  But  itifijudghtjwhich 
can  be  wavied ;  and  if  a  party  who  is  entitled  to  it  enters 
voluntarily  upon  a  trial  by  the  court,  without  objection,  he 
would  ordinarily,  no  doubt,  be  understood  as  consenting  to 
that  form  of  trial.  In  this  case  the  defendants  not  only 
remained  silent  on  the  subject  of  a  trial  by  jury  until  after 
the  judge  had  entered  upon  the  trial,  but  the  objection, 
when  stated,  was  insisted  upon  only  as  one  of  the  reasons 
for  dismissing  the  complaint.  In  this  aspect  it  was,  of 
course,  overruled.  It  could  afibrd  no  ground  for  dismissing 
the  complaint.  If  the  defendants  intended  to  insist  that  the 
cause,  if  tried  at  all,  should  be  tried  by  a  jury,  they  would 
have  raised  the  question  before  entering  upon  the  trial,  or 
at  least  would  have  persisted  in  the  objection  after  the 
motion  to  dismiss  the  complaint  was  denied.  Upon  the 
whole,  I  think  there  is  no  error  of  which  the  defendants  can 
avail  themselves  upon  thts  appeal. 

The  judgment  should  be  affirmed,  with  costs. 
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Pratt,  J.  It  is  not  necessary,  to  a  correct  determination 
of  this  case,  to  define  with  precision  the  nature  and  quan- 
tity of  the  interest  which  the  trustees  took  under  the  will. 
Assuming  it  to  be  a  contingent  determinable  estate,  to  be 
determined  upon  the  death  of  one  or  all  of  the  children,  as 
claimed  by  the  counsel  for  the  defendants,  it  by  no  means 
follows  that  the  lease  and  the  covenants  contained  in  it 
were  not  valid  and  binding  upon  the  trustees.  They  were 
vested  with  the  legal  estate  at  least  during  the  lives  of  the 
children  of  the  testator.  This  was  a  greater  interest  than 
any  estate  for  years,  however  long.  At  law,  therefore,  the. 
leases  being  justified  by  the  quantity  of  the  estate  in  the 
lessors,  they  cannot  be  impeached.  NevertJ^eless,  they  are 
subject  to  the  control  of  a  court  of  equity.  But  in  exer- 
cising this  control  the  court  is  not  restricted  to  any  arbi- 
trary rules,  but  will  merely  take  care  that  what  the  trustees 
do  in  regard  to  the  estate  shall  be  reasonable.  ( 1  Piatt  on 
LeaseSf  345.)  In  ascertaining  what  is  reasonable,  a  refer- 
ence to  the  circumstances  of  each  case  is  indispensable. 
The  nature  of  the  property  and  the  custom  of  the  country 
must  also  be  taken  into  consideration.  {ISll  on  Trustees, 
428.) 

In  this  case  the  testator  must  have  contemplated,  and  the 
probabilities  were,  that  the  property  Vould  remain  under  the 
control  of  the  trustees  for  a  long  time.  A  considerable 
portion  of  the  property  which  passed  to  them  by  the  will 
consisted  of  vacant  lots  in  the  city  of  New-York.  The 
trustees  had  no  power  to  sell,  but  were  required,  "  out  of  the 
rents,  issues  and  profits  thereof,  to  uphold,  support,  amend 
and  repair  all  and  singular  his  real  estate  with  all  needful, 
necessary  amendments  and  repairs  and  alterations,  and  pay, 
satisfy  and  discharge  all  costs,  expenses  and  charges,  and 
other  impositions,  taxes  and  assessments,"  &c.,  and  the  residue 
was  to  be  paid  over  to  his  children  in  certain  prescribed 
proportions.  These  vacant  lots  could  only  be  made  produc- 
tive by  leasing  them.    It  was  the  only  possible  metiiod  by 
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which  any  rents,  issues  and  profits  could  be  realized  from 
this  portion  of  the  estate.  But  they  could  not  be  rented  to 
remain  vacant  lots.  In  that  condition  they  would  be  of  no  use 
to  a  tenant,  and  no  one  would  hire  them.  It  was  therefore 
necessary,  in  order  to  put  them  in  a  condition  that  they 
might  be  leased  and  rents  received  from  them,  that  they 
should  be  improved,  and  the  necessary  buildings  put  upon 
them.  The  trustees,  could  we  find  no  express  powers  con- 
ferred upon  them  in  the  terms  ^*  needful  amendments  and 
alterations,"  contained  in  the  will,  would  be  vested  by  impli- 
cation with  the  power  not  only  to  lease  the  premises,  but 
to  make  them  capable  of  being  leased  by  placing  upon  them 
such  reasonabl(^  improvements  as  were  necessary  for  that 
purpose. 

"Trustees  who  are  invested  with  the  general  powers  of 
management,  will  be  justified  in  lapng  out  money  in  the' 
repairs  and  improvements  of  the  property,  such  as  draining, 
building  farm  houses^  &c.,  manuring,  and  other  similar  works." 
{Hill  on  Trustees^  429,  671 ;  Bowers  v.  Earl  of  Stratkmere,  8 
Lond.  Jur.f  92.)  And  if  they  would  be  justified  in  laying 
out  money  directly  for  that  purpose,  they  of  course  would 
have  the  power  to  make  an  arrangement  with  the  tenant 
by  which  buildings  put  up  by  him  should  be  paid  for  at  the 
end  of  the  term. 

In  this  case,  I  think  the  terms  of  the  will  indicate  plainly 
that  it  was  the  design  of  the  testator  to  confer  the  power  to 
improve  the  real  estate.  All  needful  amendments,  repairs 
and  alterations,  are  terms,  when  applied  to  real  estate,  and 
especially  vacant  city  lots,  which  would  embrace  improve- 
ments in  the  form  of  necessary  buildings  to  make  the  lots 
tenantable.  The  expenses  incurred  in  making  these  amend- 
ments and  improvements  were  to  be  met  and  paid  with  the 
rents,  issues  and  profits  of  the  real  estate.  But  as  no  rents 
could  be  obtained  until  it  was  leased,  and  as  it  could  not 
be  leased  until  it  was  improved,  or  unless  some  provision 
was  made  for  its  improvement,  the  only  method  which 
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the  trustees  had  for  improving  the  lots  and  making  them 
productive  was,  by  granting  just  such  leases,  with  just 
stipulations  for  improvements,  as  were  made  in  this  case* 
Their  acts,  therefore,  it  seems  to  me,  in  any  view  we  may 
take  of  them,  were  justifiable.  They  were  justified  by  the 
provisions  and  directions  of  the  will ;  they  were  justified 
by  the  implied  powers  which  attend  the  general  power  of 
management ;  they  were  justified  by  the  general  usage  and 
custom  of  owners  of  real  estate  similarly  situated.  Indeed, 
it  seems  to  me,  if  the  trustees  had  allowed  the  property  for 
forty  years,  the  time  which  has  now  elapsed  since  the  death 
of  tiie  testator,  to  have  remained  vacant  and  unproductive, 
subject  annually  to  the  enormous  taxes  and  assessments  to', 
which  property  in  New-York  is  subject,  they  might  well| 
have  been  chargeable  with  gross  neglect  of  the  duties  which  | 
they  had  assumed  in  accepting  the  trust.  They  would  have 
been  more  culpable  than  the  unprofitable  servant,  who  hid 
the  talent  intrusted  to  him  in  a  napkin,  for  in  that  case  no 
expense  would  be  incurred  in  its  preservation. 

It  is  said  that  the  stipulation  to  renew  the  lease  was  not 
valid.  I  think  it  is  of  no  importance  whether  it  be  or  not. 
The  stipulation  to  renew  was  in  the  alternative,  at  the 
option  of  the  lessors.  The  fact  that  one  part  of  the  alter- 
native was  not  binding  upon  the  trustees,  would  constitute 
no  good  reason  why  they  should  be  relieved  from  perfonnr 
Ing  that  which  is  valid  and  binding. 

Upon  the  whole,  I  am  satisfied  that  the  judgment  of  the 
court  below  was  right,  and  should  be  affirmed. 

Johnson,  Ch.  J.,  did  not  sit  in  the  case ;  all  the  other 
judges  concurring. 

Judgment  affirmed 


502  CASES  IN  THE  COURT  OF  APPEALS. 


The  People  v.  Walker. 


The  People  v.  Walkeb  and  others. 

The  word  untxl,  in  an  act  continuing  the  charter  of  a  corporation  '^  until  tte 
first  day  of  January/'  is  exclusive  in  its  meaning.  The  charter  expires  with 
the  thirty-flrst  day  of  Decemher. 

The  contribution  to  the  Safety  Fund,  required  by  ch.  94  of  1829  to  be  paid  on 
or  before  the  first  day  of  Jdnuary  in  each  year,  is  payable  only  by  the 
banks  haying  a  corporate  existence  on  the  day  when  the  payment  becomes 
due,  and  does  not  constitute  a  debt  against  a  corporation  whose  charter 
expired  with  the  preceding  year. 

Appeal  from  the  Supreme  Court.  The  defendants  were 
sued  as  directors  of  the  Bank,  of  Utica  at  the  time  of  the 
expiration  of  its  charter,  and  becoming,  as  such,  trustees  for 
its  creditors  and  stockholders,  to  recover  $3,000,  being  one- 
half  of  one  per  cent  upon  the  capital  of  the  bank,  which 
became  due,  as  its  contribution  to  the  Safety  Fund,  on  the 
1st  day  of  January,  1850.  The  charter  of  the  bank  was 
granted  in  1812,  and  expired,  by  its  terms,  in  1832.  By  an 
act  passed  in  1829  {ch.  216,  340),  the  original  act  of  incor- 
poration was  "  continued  in  force  until  the  first  day  of  Jan- 
uary, one  thousand  eight  hundred  and  fifty."  Upon  the 
trial,  the  plaintiff  had  a  verdict,  and  the  judgment  rendered 
thereon  having  been  affirmed  at  general  term  in  the  third 
district,  the  defendants  appealed  to  this  court. 

Selah  MatfiewSf  for  the  appellants. 

John  H.  Reynolds^  for  the  respondents. 

Johnson,  Ch.  J.  The  charter  of  the  Bank  of  Utica  was, 
by  chapter  216  of  the  Laws  of  1829,  continued  in  force 
until  the  1st  day  of  January,  1850,  and  it  is  material  to 
consider  and  determine  whether  the  bank  had  a  corporate 
existence  on  that  day,  or  whether  it  ended  with  the  31st 
day  of  December,  1849.    The  language  of  the  act  itself,  in 


ALBANY,  JUNE,  1858.  508 

The  People  v.  Walker. 

its  other  provisions,  affords  no  further  clue  to  the  legislative 
intent  upon  this  point.  Those  provisions  are  all  as  con- 
sistent with  the  one  construction  as  the  other.  The  word 
**  until"  is  very  frequently  employed  in  a  sense  excluding  the 
day  named,  and  that  is  its  more  obvious  meaning,  though 
it  must  be  conceded  that  a  very  slight  matter  in  the  context 
would  be  sufficient  to  give  it  a  different  and  inclusive  sense. 
(King  V  Stevens,  5  East,  244.) 

It  is  used  in  the  exclusive  sense  in  article  1,  section  16  of 
the  constitution  of  1822,  and  in  sections  6  and  11  of  article 
14  of  the  constitution  of  1846.  But  the  consideration 
which  to  me  seems  strongest,  and  indeed  conclusive  upon 
its  meaning  in  this  act,  is  the  obvious  one,  that  to  give  the 
word  its  exclusive  meaning  ends  the  corporation  at  the  close 
of  the  legal  and  political  year.  All  our  habits  and  usages 
point  to  that  as  the  natural  meaning  of  the  word  in  such  a 
connection,  and  are  opposed  to  a  construction  which  would 
give  to  the  corporation  just  one  day's  existence  in  a  new 
year.  If  this  be  so,  then  on  the  1st  of  January,  1850,  the 
corporation  had  ceased  to  exist,  and  of  course  all  corporate 
being  and  authority  were  at  an  end. 

The  comptroller,  on  the  13th  October,  1841,  had  given 
notice  that  the  Safety  Fund  was  impaired,  and  had  required 
of  this  bank,  as  well  as  of  all  the  other  safety  fund  banks,  a 
contribution  of  one-half  of  one  per  cent  upon  its  capital,  to 
be  paid  on  or  before  January  first,  then  next.  The  bank 
paid  the  one-half  per  cent,  payable  January  1,  1842,  and 
made  seven  other  similar  and  subsequent  payments,  and  the 
question  is  as  to  its  liability  to  pay  another  equal  sum, 
which  by  the  terms  of  the  statute,  as  is  claimed,  was  pay- 
able on  or  before  January  Ist,  1860. 

By  the  safety  fund  act  {ch.  94,  Laios  of  1829),  the  cor- 
porations subject  to  its  provisions  were  to  pay,  on  or  before 
the  first  of  January  in  every  year,  one-half  of  one  per  ccjnt 
on  their  capital,  and  at  that  rate  for  the  time  the  corpora- 
tion had  been  in  operation,  if  less  than  one  year.    These 
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pajments  were  to  be  continued  till  every  corporation  had 
paid  three  per  cent. on  its  capital,. and  the  fund  thus  created 
was  to  remain  a  perpetual  fund,  to  be  applied  to  the  pay- 
ment of  such  of  the  debts  of  any  of  those  corporations,  on 
their  insolvency,  as  their  assets  should  be  insufficient  to  pay. 
The  income  of  the  fund  was  to  be  annually  paid  to  the  cor- 
porations by  whose  contributions  it  had  been  created,  in 
proportion  to  the  amounts  contributed;  but  no  corporar 
tion  was  to  be  entitled  to  any  part  of  the  income  after  it 
should  become  insolvent,  or  be  dissolved,  or  its  charter 
should  expire.  When  its  charter  should  expire,  each  cor- 
poration -was  to  receive  its  proportionate  share  of  the 
fund,  after  deducting  a  proportional  part  of  the  charges 
upon  it.  These  were  substantially  the  provisions  of  law 
relating  to  the  fund,  and  which  would  control  its  adminis- 
tration until  some  one  or  more  corporations  should  become 
insolvent,  and,  by  the  insufficiency  of  their  assets  to  pay 
their  debts,  should  reduce  the  fund  below  the  amount  of 
three  per  cent  on  the  aggregate  capital  of  all  the  corpora- 
tions subject  to  the  law. 

In  these  provisions,  it  will  be  observed,  there  was  refer- 
ence had  to  time  as  one  element  in  fixing  the  amount  of  the 
contribution,  inasmuch  as  the  first  payment,  in  case  the  cor- 
poration had  not  been  in  operation  for  a  year,  was  to  be 
made  at  the  rate  of  one-half  of  one  per  cent  a  year,  while  the 
other  payments,  until  the  whole  three  per  cent  should  be 
paid,  were  to  be  one-half  of  one  per  cent  on  each  succeed- 
ing first  of  January.  When,  however,  by  the  occurrence 
of  insolvency,  the  fund  should  be  reduced  below  three  per 
cent,  the  law  provided  that  every  corporation  subject  to  the 
act  should,  on  or  before  the  first  of  January  in  every  year 
thereafter,  pay  to  the  treasurer  of  the  state  <<such  sum,  to 
be  designated  by  the  comptroller,  not  exceeding  a  sum  equal 
to  one-half  of  one  per  cent  on  its  capital  stock,  as  herein- 
before provided,  which  last  mentioned  annual  payments,'' 
the  act  provides,  "  shall  continue  to  be  made  by  every  cor- 
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poratioD  subject  to  this  act,  until  the  aforesaid  fund  shall  be 
reimbursed,"  &c. 

It  is,  of  course,  plain,  that  whether  the  event,  on  which 
the  duty  would  arise  to  make  further  contribution,  should 
occur  on  the  second  of  January  or  on  the  thirtieth  of  De- 
cember, one-half  per  cent,  and  no  more  than  that  sum* 
would  be  payable  on  the  succeeding  first  of  January,  and 
that  no  further  sum  would  be  payable  until  another  year 
should  have  elapsed.  Upon  this  ground,  it  is  contended 
that  the  lapse  of  time  did  not  enter  as  an  element  into  the 
provision  in  question,  to  regulate  the  amount  of  contribu* 
tion,  and  that  the  law  is  to  be  regarded  as  a  mere  tax  law, 
operating  upon  such  corporations  only  as,  on  the  day  fixed 
for  payment,  should  happen  to  be  within  its  terms.  It  is, 
I  think,  plain  that  the  near  coincidence  in  the  time  of  the 
expiration  of  the  charter  of  this  bank  and  the  day  of  pay- 
ment, is  not  a  ground  which  can  have  any  bearing  upon 
the  decision.  This  bank  is  not  liable,  unless  a  bank  would 
be  liable  whose  charter  had  expired  on  the  first  of  Novem- 
ber; and  this  brings  the  case  to  the  question,  whether  these 
payments  are  to  be  looked  upon  as  standing  on  the  footing 
of  quasi  contract,  where  the  payment .  required  is  to  be 
regarded  as  having  been  earned  by  a  risk  incurred,  or 
whether  they  stand  as  a  mere  tax,  regulated  only  by  the 
expressed  will  of  the  legislature.  If  the  case  is  to  be  treated 
as  standing  on  the  first  ground,  then  it  is  the  payment  only 
which  is  postponed  to  the  first  of  January.  The  obliga- 
tion is  to  be  regarded  as  having  existed  from  the  time  when 
the  necessity  for  further  contribution  arose,  and  its  extent 
must  be  measured  by  the  period  intervening  between  that 
time  and  the  expiration  of  its  charter.  Thus,  each  bank 
would  be  bound  to  contribute  to  the  fund  for  the  period 
during  which  its  creditors  would  be  entitled  to  the  pro- 
tection of  the  fund  against  its  insolvency.  Although  this 
general  idea  of  common  benefit  to  all  the  corporations  con- 
cerned, in  compensation  for  the  common  burden  imposed 
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upon  them,  probably  was  the  basis  on  which  the  legislatme 
proceeded  in  framing  the  law,  yet  I  think  they  have  not 
left  it  in  oar  power  to  work  out  the  exactly  equitable 
result  which  parties  entering  into  an  agreement  for  the  same 
general  purpose  might  have  provided  for.  Thus,  new  cor- 
porations must  pay  to  make  up  deficiencies  which  arose 
before  their  existence.  Only  the  actual  reduction  of  the 
fund  by  payments,  below  the  amount  of  three  per  cent, 
creates  the  occasion  for  further  payment,  and  thus  a  corpo- 
ration ceasing  to  exist  just  before  the  reduction  actually 
happens,  must  escape  altogether,  notwithstanding  it  had 
existed  during  the  whole  period  in  which  the  liabilities 
were  created,  the  actual  payment  of  which  effects  the 
reduction. 

If  the  corporation  were  to  expire  in  the  very  year  when 
the  reduction  should  take  place,  and  it  is  to  contribute  such 
a  proportion  of  one-half  of  one  per  cent  as  the  period  of  its 
existence  after  the  comptroller's  notice  bears  to  one  year, 
or  to  the  whole  time  between  the  time  of  the  notice  and 
the  succeeding  first  of  January,  the  result  thus  arrived  at 
would  not  be  the  equitable  one ;  and  by  adopting  such  a 
rule,  we  should  only  be  substituting  an  arbitrary  rule  of 
our  own  invention  for  one  prescribed  in  the  Ij^w. 

I  am  of  opinion,  therefore,  that  in  this  case,  as  in  many 
others,  the  safe  rule,  and  that  which  will  lead  to  less  uncer- 
tainty, and  perhaps  work  out  as  just  results  as  any  other 
which  we  are  at  liberty  to  adopt,  is  to  follow  the  terms . 
of  the  statute,  and  hold  that  only  corporations  existing  on 
the  day  when  the  payment  was  to  be  made  are  liable  to 
make  it. 

Roosevelt,  J.,  dissented ;  Denio,  J.,  did  not  sit  in  the 
case ;  all  the  other  judges  concurring. 

Judgment  reversed  and  new  trial  ordered. 
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The  Citt  Bank  of  Columbus  v.  Bruce  and  Fox. 

In  the  abflenoe  of  prohibition  by  statute,  a  corporation  may  pnrchaae  its  own 
stock,  hold  it  unextinguished  and  reissue  the  same. 

'Whether  such  purchase  operates  to  dimioLsh  the  capital  stock,  is  a  question 
of  intention.  It  may  hare  that  effect  at  the  option  of  the  corporation,  and 
this  may  be  Inferred  fVom.  circumstances. 

A  foreign  moneyed  corporation,  with  a  capital  limited  by  charter  and  ftilly 
paid  up,  receiyed  its  own  stock,  to  the  amount  of  $188,000,  in  payment  of 
debts.  It  subsequently  resolved  to  increase  the  capital  stock  $90,000,  and 
to  receive  subscriptions  for  that  amount.  The  defendant  gave  his  note  on  a 
subscription  for  stock ;  ffeid^  that  the  corporation  intended  a  reissue  and 
sale  of  old  stock  and  not  the  creation  of  neiw,  and  hence  that  the  note  was 
not  affected  by  certahi  provisions  of  the  charter  relative  to  original  sub- 
scriptions which  would  otherwise  have  rendered  it  void. 

In  an  action  upon  contract  a  defendant  offered  as  a  witness  for  his  o-defcndant 
may  bo  rejected  without  being  sworn,  if  he  is  only  to  be  examined  as  to  a 
matter  in  which  he  is  Jointly  interested  with  the  party  calling  him. 

8o  KM,  where  a  defendant  was  offered  to  prove  that  the  signature  of  his 
co-defendant  to  their  Joint  and  several  promissory  note,  given  for  a  Joint  sub- 
scription to  the  stock  of  a  corporation,  was  obtained  by  fVaudulent  repre- 
aentations  as  to  the  solvency  of  the  corporation. 

Appeal  from  the  Superior  Court  of  Buffalo.    The  action 
was  on  a  promissory  note,  in  these  words : 

"$5,000. 

"Buffalo,  November  12iA,  1849. 
"Two  years  after  date,  on  demand,  we  or  either  of  us 
promise  to  pay,  to  the  order  of  the  Columbus  Insurance 
Company,  five  thousand  dollars,  with  interest  at  six  per 
cent  per  annum,  payable  semi-annually  on  the  first  days  of 
June  and  December  of  each  year,  for  value  received. 

"Elijah  K.  Bruce, 
"Watson  A.  Fox." 
Indorsed:  «E.  F.  Drake,  Pres't." 

Upon  the  trial  before  Mr.  Justice  Clinton  and  a  jury, 
the  plaintiff  proved  that  it  was  a  banking  corporation 
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organized  under  the  laws  of  Ohio,  and  doing  business  at 
Columbus,  in  that  state.  It  was  subject  to  the  following 
restriction,  contained  in  section  64  of  '^  An  act  to  incorpo- 
rate the  State  Bank  of  Ohio,  and  other  banking  companies," 
passed  February  24, 1845,  viz.:  *' All  notes,  bills  and  other 
evidences  of  debt,  excepting  bills  of  exchange,  discounted 
by  any  banking  company,  shall  be  made  by  the  terms 
thereof,  or  by  special  indorsement,  payable  solely  to  such 
company." 

The  Columbus  Insurance  Company  was  a  corporation 
created  by  the  laws  of  Ohio,  located  and  doing  business  at 
Columbus.  Section  2  of  its  charter  was :  '<  The  capital  stock 
of  this  company  shall  be  one  hundred  thousand  dollars,  which 
may  be  increased^  at  the  will  of  the  stockholders,  to  three 
hundred  thousand  dollars,  divided  into  five  thousand  shares 
of  twenty  dollars  each.  At  the  time  of  subscribing,  there 
shall  be  paid  on  each  share  five  dollars,  and  the  balance  of 
each  shall  be  subject  to  the  call  of  the  directors,  and  shall 
be  secured  by  indorsed  notes,  payable  on  demand,  or  other 
property  or  stocks." 

E.  F.  Drake  was  the  president  of  the  Columbus  Insur- 
ance Company,  and  indorsed  the  note,  by  its  authority  and 
direction,  sometime  between  October,  1850,  and  February, 
1851,  to  one  Sheldon,  as  collateral  security  for  a  demand 
which  he  held  against  the  company.  In  May,  1851,  the  plain- 
tiff, at  the  request  of  the  insurance  company,  paid  Sheldon's 
demand  and  received  the  note  from  him,  crediting  an  excess 
in  the  amount  payable  by  the  note  over  Sheldon's  demand, 
upon  an  account  then  existing  against  the  company,  in  favor 
of  the  plaintiff.  Demand  of  payment  from  the  defendants 
was  proved ;  and  the  defendants  objected  to  the  reading  the 
note  in  evidence,  upon  the  ground  that  the  plaintiff  did  not 
acquire  an  interest  in  it,  because  it  was  not  indorsed  to  it 
in  accordance  with  section  64  of  the  act  of  1845,  before 
mentioned.  The  objection  was  overruled,  and  the  defend- 
ants took  an  exception. 
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The  defendants  proved  that  the  Columbus  Insurance 
Company  began  business  with  a  capital  of  $100,000.  In 
1839,  it  resolved  to  increase  the  capital  to  $300,000,  and 
during  that  year  additional  stock  to  the  amount  of  $200,000 
was  subscribed,  and  certificates  therefor  issued,  for  which 
the  company  received  payment  in  cash  and  notes  of  the 
subscribers.  In  1842,  the  company  resolved  that  any  stock- 
holder indebted  to  it  on  stock  notes  might  pay  by  trans- 
ferring  to  the  company  stock  to  the  amount  of  $113  for 
$100  of  such  indebtedness.  Under  this  resolution,  some  of 
the  persons  who  had  taken  the  additional  stock  issued,  as 
above  stated,  surrendered  their  stock  to  the  company,  to 
the  amount  of  about  $133,000. 

On  the  22d  May,  1849,  the  directors  of  the  company 
resolved  to  increase  the  capital  stock  at  least  $50,000,  and 
to  receive  subscriptions  thereof  under  the  condition  that 
they  were  not  to  become  absolute  unless  the  whole  amount 
subscribed  should  reach  the  sum  of  $50,000.  Under  this 
resolution  subscriptions  were  received  i^mounting  to  $27,- 
000.  On  the  13th  August,  1849,  the  directors  adopted 
resolutions  that  the  capital  stock  be  increased  to  $300,000, 
and  that  the  president  and  secretary,  or  such  person  as  they 
should  appoint  for  that  purpose,  ''be  authorized  to  receive 
subscriptions  of  stock  to  the  amount  of  ninety  thousand 
dollars,  or  so  much  as  may  be  necessary  to  make  the  capi* 
tal  stock  up  to  three  hundred  thousand  dollars,"  upon  certain 
terms  therein  specified,  which  authorized  the  reception  from 
subscribers  of  notes  secured  by  mortgage,  indorsement  or 
stocks.  On  the  25th  November,  1849,  the  secretary  exhibited 
to  the  board  of  directors  notes  received  by  him  under  the 
resolution  before  stated,  for  which  he  had  issued  stock 
amounting  to  $32,000,  among  which  was  the  note  on  which 
this  action  was  brought.  The  secretary's  proceedings 
were  approved  by  the  board.  The  certificate  of  stock 
issued  for  this  note  was  delivered  to  the  defendant  Bruce, 
and  described  him  as  proprietor.    The  defendants'  counsel 
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produced  it  to  the  court,  and  offered  it  to  be  canceled. 
Evidence  was  given  tending  to  prove  that  the  company  was 
insolvent  at  th«  time  the  defendants  gave  the  note  and  took 
the  stock  in  question,  and  that  its  officers  and  agents  knew 
the  fact.  The  defendant  Fox  was  then  offered  as  a  witness 
for  the  defendant  Bruce,  to  prove  that  the  signature  of 
Bruce  to  the  note  was  obtained  by  fraudulent  representa- 
tions, which  were  set  forth  in  the  answer  of  the  defendants, 
made  to  him  by  an  agent  of  the  company,  as  to  its  condition 
and  solvency.  The  plaintiff^s  counsel  objected  to  the  exami- 
nation of  the  witness  upon  the  point  to  which  he  was  offered. 
The  judge  held  that  the  witness  was  incompetent,  and  the 
defendant  Bruce  took  an  exception.  Bruce  was  then  offered 
as  a  witness  for  Fox,  to  show  that  his  signature  to  the  note 
had  been  obtained  by  such  false  representations,  and  the  like 
decision  was  made  and  exception  taken.  The  plaintiff  had 
a  verdict,  and  the  judgment  rendered  thereon  having  been 
affirmed  at  a  general  term,  the  defendants  appealed  to  this 
court. 

John  Oanson,  for  the  appellants. 

Sherman  S.  Rogers^  for  the  respondent. 

Selden,  J.  Among  the  numerous  points  raised  upon  the 
trial  of  this  cause,  there  are  several  which,  in  the  view  I 
take  of  the  case,  it  will  be  found  unnecessary  to  consider. 
It  is  insisted,  on  the  part  of  the  defendants,  that  the  note 
upon  which  the  action  is  brought  was  invalid  in  the  hands 
of  the  Columbus  Insurance  Company,  because  it  was  given 
for  a  subscription  to  the  stock  of  the  company,  without  a 
compliance  with  the  provisions  of  section  two  of  the  charter; 
which  requires,  among  other  things,  that  at  the  time  of 
subscribing  there  should  be  paid  upon  each  share  $5,  and 
that  the  balance  should  be  secured  by  indorsed  notes,  pay- 
able on  demand,  or  by  other  property  or  stocks  to  be 
approved,  &c. 
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These  provisions  being  applicable  only  to  an  original 
subscription  for  stock,  it  becomes  necessary  to  see  whether 
the  note  in  question  was  given  upon  such  a  subscription. 
To  ascertain  this,  it  is  unnecessary  to  notice  the  history  of 
the  company  prior  to  1842.  In  that  year,  the  company 
then  being  in  full  operation  with  a  capital  of  $300,000,  the 
amount  authorized  by  its  charter,  the  board  of  directors  met 
and  resolved  that  any  stockholder,  indebted  to  the  company 
on  stock  notes,  might  have  the  privilege  of  paying  any  part 
or  all  of  such  indebtedness  in  the  capital  stock  of  the  com- 
pany, at  a  rate  specified  in  the  resolution.  Under  this , 
authority,  stock  was  surrendered  or  transferred  to  the  com- 
pany, in  payment  of  notes,  to  the  amount  of  $133,000. 
There  seems  to  be  no  ground  for  questioning  the  validity 
of  this  transaction.  I  am  not  aware  of  any  common  law 
principle  which  forbids  it,  nor  is  it  shown  to  have  been  in 
contravention  of  any  provision  of  the  charter  of  the  com 
pany,  or  any  other  of  the  statutes  of  Ohio.  In  the  case  of 
Taylor  v.  The  Miami  Exporting  Company  (6  OAio,  83),  it 
was  held  that  a  bank  might  receive  its  own  stock  in  pay- 
ment of  a  debt,  and  might  hold  it  as  it  did  its  other  cor- 
porate property. 

The  subsequent  resolutions  of  the  board  of  directors  of 
the  insurance  company,  viz.,  that  of  May  22d,  1849,  by 
which  it  was  resolved  to  increase  the  capital  stock  of  the 
company  in  the  sum  of  $50,000,  and  to  receive  subscrip- 
tions for  that  amount,  and  that  of  August  13th,  1849, 
authorizing  similar  subscriptions  to  the  amount  of  $90,000, 
are  to  Be  construed  with  reference  to  the  circumstances 
under  which  they  were  adopted.  As  previous  to  the  trans- 
fer of  the  $133,000  of  stock  to  the  company,  in  payment 
of  stock  notes,  the  full  amount  of  stock  authorized  by  the 
charter  had  been  issued,  neither  the  directors  nor  stock- 
holders of  the  company  had  power  to  add  to  that  amount. 
The  directors  may  have  supposed  that  the  stock  transferred 
imder  the  resolution  of  1842  became  ipto/acto  extinguished, 
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and  that  the  capital  of  the  company  was  thereby  pro  ta$uo 
diminished ;  but  I  do  not  regard  that  as  the  necessary  con- 
seqaence  of  the  transfer.    It  might  or  might  not  have  that 
effect,  at  the  option  of  the  company,  and  would  require,  I 
think,  some  manifestation  of  such  an  intent  to  produce  that 
result.    As  nothing  of  this  kind  was  shown,  it  follows  that 
there  was  no  authority  for  the  issue  of  any  new  stock.    I 
see  nothing,  however,  to  prevent  the  reissue  and  sale  by 
the  company'Of  the  stock  so  transferred ;  and,  in  the  absence 
of  any  proof  to  the  contrary,  the  presumption  is,  that  the 
directors  intended  to  act  within  the  scope  of  their  powers 
by  selling  the  stock  on  hand,  instead  of  issuing  new  stock, 
which  they  had  no  power  to  create.    The  terms  used  in  the 
resolution  are  by  no  means  conclusive  as  to  the  intent  of 
the  directors.    They  may  have  adopted  the  form  of  a  sub- 
scription as  the  best  mode  of  obtaining  purchasers  for  the 
stock  transferred  to  and  held  by  the  company,  and  there  is 
no  positive  evidence  to  conflict  with  such  an  inference.    All 
the  stock  issued  to  the  new  subscribers,  therefore,  should,  I 
think,  be  deemed  a  part  of  the  stock  so  held.    This  conclu- 
sion disposes  of  several  of  the  points  raised  by  the  defend- 
ants' counsel.    It  shows  that  the  requirements  of  the  charter 
in  reference  to  the  original  subscriptions  have  no  application 
to  the  case.    The  directors  needed  no  special  authority  to 
enable  them  to  transfer  the  stock.    It  was  clearly  within  the 
scope  of  their  powers  as  the  managing  officers  of  the  company. 
There  was,  therefore,  a  sufficient  consideration  for  the  note. 
Another  branch  of  the  defence,  set  up  in  the  answer  and 
relied  upon  at  the  trial,  was,  that  the  Columbus  Insurance 
Company  was  insolvent  at  the  time  the  note  was  given,  and 
that  the  note  was  obtained  by  the  false  representations  of 
the  agents  of  the  company  in  relation  to  its  condition.    It 
appears  by  the  bill  of  exceptions  that  the  defendants  gave 
evidence  tending  to  show  that  the  company  was  insolvent, 
and  that  this  was  knovni  to  its  officers  and  agents.     This, 
however,  was  clearly  insufficient,  without  evidence  of  some 
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misrepresentation  or  concealment  on  that  subject  To  estab- 
lish this,  each  of  the  defendants  was  offered  as  a  witness  by 
his  co-defendant  and  rejected  by  the  court.  It  is  insisted 
by  the  defendants'  counsel  that,  under  section  397  of  the 
Code,  either  defendant  was  a  competent  witness  to  prove 
that  the  signature  of  his  co-defendant  was  obtained  by  mis- 
representation and  fraud,  and  hence  that  the  ruling  of  the 
court  in  this  respect  was  erroneous. 

The  construction  of  the  section  of  the  Code  in  question 
has  been  settled  by  a  series  of  decisions  in  this  court,  by 
which  it  may  now  be  regarded  as  established  that,  in  all 
actions  ex  delicto,  any  defendant  may  call  and  examine  his 
co-defendant  as  a  witness,  except  where  several  defendants, 
without  denying  any  material  allegation  of  the  complaint, 
have  united  in  a  defence  which  is  in  its  nature  joint.  In 
actions  ex  coturactu,  also,  whenever  the  issues  are  such  that 
judgment  may  pass  against  one  or  more  of  the  defendants 
and  in  favor  of  others,  any  defendant  may  be  sworn  as  a 
witness  for  his  co-defendant,  unless,  from  the  avowed  pur* 
pose  for  which  he  is  called,  it  appears  in  advance  that  if 
sworn  he  could  not  be  permitted  to  testify.  The  examinar 
tion  of  a  co-defendant  is,  by  the  express  terms  of  the  section, 
limited  to  matters  in  respect  to  which  the  witness  is*not 
jointly  interested  with  the  party  calling  him.  It  is  plain, 
therefore,  that  if  the  issues  are  such  that  the  judgment  to 
be  given  must  necessarily  be  joint,  or,  when  the  issues  are 
both  joint  and  several,  if  it  appear  that  the  witness,  when 
sworn,  is  only  to  be  examined  as  to  some  matter  in  which 
he  is  jointly  interested  with  the  party  by  whom  he  is  called, 
he  may  be  rejected  without  being  sworn. 

In  the  present  case  there  were,  no  doubt,  issues  upon  the 
record  upon  which  several  judgments  might  have  been 
given  in  favor  of  one  defendant  and  against  the  other ;  but 
the  bill  of  exceptions  states  the  precise  object  for  which 
each  of  the  defendants  was  called,  viz.,  to  prove  that  the 
signature  of  his  co-defendant  to  the  note  was  obtained  by 
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die  fraudulent  representations  set  up  in  the  answer.  The 
averment  in  the  answer  is,  that  the  Columbus  Insurance 
Company,  by  its  duly  authorized  agent,  applied  to  the 
defendants  to  subseribe  for  stock,  and,  as  an  inducement  to 
them  to  make  such  subscription,  represented  that  the  com- 
pany was  solvent  and  in  good  condition,  and  that  upon  the 
faith  of  these  representations  they  were  induced  to  subscribe 
for  two  hundred  and  fifty  shares  of  the  stock,  in  payment 
for  which  they  executed  the  note  in  question. 

It  is  quite  impossible  that  this  tomch  of  the  defence 
should  be  sustained  as  to  one  of  the  defendants  and  not  as 
to  the  other.  The  subscription  was  the  joint  act  of  the 
defendants,  and  they  united  in  executing  the  note.  If 
there  was  any  fraud  in  obtaining  the  subscription,  this  must 
necessarily  vitiate  the  whole  transaction.  It  is  of  no  impor- 
tance whether  the  false  representation  was  made  to  both  the 
defendants,  or  to  one  of  them  only.  A  joint  contract  to  pay 
money  by  two  individuals,  obtained  by  a  fraud  praetieed 
upon  one  of  them,  is  void  as  to  both.  Even  where  the  con- 
tract, as  in  this  case,  is  several  as  well  as  joint,  still,  if  one 
is  compelled  to  pay  the  whole,  he  has  his  remedy  against 
the  other  for  contribution,  and,  if  deprived  of  this  remedy 
thrdugh  the  fraud  of  the  opposite  party,  he  cannot  be  holden. 
It  follows  that  each  of  the  defendants  was  interested  in  the 
question,  whether  the  signature  of  his  co-defendant  to  the 
note  was  obtained  by  fraud,  as,  if  established,  it  would 
^constitute  a  good  defence  to  both.  The  ruling  of  the  judge, 
therefore,  upon  this  point,  was  in  strict  accordance  with 
the  previous  decisions  of  this  court. 

The  only  remaining  questions  which  I  deem  it  necessary 
to  consider,  relate  to  the  validity  of  the  plaintiflfs  title  to 
the  note.  It  is  insisted  that  such  title  is  invalid,  because 
the  note  was  indorsed  in  blank,  instead  of  being  made  pay- 
able to  the  bank  in  terms,  according  to  section  64  of  the 
act  under  which  it  was  incorporated,  which  provides  that 
*<A11  notes,  bills  and  other  evidences  of  debt,  excepting 
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bills  of  exchange,  discounted  by  any  banking  company,  shall 
be  made,  by  the  tenns  thereof,  or  by  special  indorsement, 
payable  solely  to  the  company •'* 

I  am  not  prepared  to  sustain  this  position.  The  note 
having  been  transferred  for  a' full  consideration,  can  no 
longer  be  enforced  by  the  (Dolumbus  Insurance  Company. 
The  defendants  have  paid  nothing  upon  it,  and,  unless  the 
plaintiff  has  the  title,  there  is  no  one  to  whom  the  defend- 
ants are  responsible.  As  the  provision  in  question  was  not 
designed  for  the  benefit  or  protection  of  the  parties  to  the 
securities,  but  rests  upon  general  grounds  of  public  policy, 
there  seems  to  be  no  good  reason  why  such  parties  should 
be  allowed  to  avail  themselves  of  it,  to  evade  their  just 
responsibilities.  I  am  inclined  to  think  that  the  section 
should  be  considered  as  directory  merely,  and  that  a  non- 
compliance with  its  provisions  should  not  be  regarded  as 
affecting  the  title  of  the  bank,  even  to  iliose  securities  to 
which  it  clearly  applies. 

But  it  is  at  least  doubtful  whether  the  note  in  suit  here 
comes  at  all  within  the  terms  of  the  section  in  question, 
which  relates  solely  to  notes,  &c.,  << discounted"  by  the 
bank.  This  note,  together  with  another  note  for  $5,000, 
was  held  by  one  Sheldon  as  collateral  security  for  a  debt 
of  $5,000  against  the  Columbus  Insurance  Company,  the 
general  property  being  in  said  company.  The  plaintiff 
having  a  claim  against  the  insurance  company,  paid  the 
debt  to  Sheldon  and  took  both  notes,  crediting  the  balance, 
over  and  above  the  amount  due  Sheldon,  to  the  insurance 
company.  This  cannot,  I  think,  be  properly  regarded  as  a 
discounting  of  the  note,  within  the  meaning  of  the  section 
in  question.  As  that  section  relates  solely  to  banking  com- 
panies, its  terms  should  of  course  be  interpreted  according 
to  their  ordinary  use  in  the  business  of  banking.  The 
'* discounting'*  of  a  note  by  a  bank  is  understood  to  connst 
in  the  lending  of  money  upon  it,  and  deducting  the  interest 
or  premium  in  advance.  (  WebsterU  Dictumary^  tfc. ) 
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The  taking  of  this  note  by  the  plaintiff  bears  no  analogy 
to  such  a  transaction.  No  money  was  loaned  upon  the  note, 
nor  was  anything  deducted  from  or  taken  in  advance  upon 
it  The  section  referred  to,  therefore,  has,  I  think,  no 
application  to  the  case;  and  for  this  reason,  as  well  as  that 
before  given,  the  title  of  the  plaintiff  to  tiiie  note  should  be 
sustained. 

This  conclusion  renders  it  unnecessary  to  pass  upon  the 
question  whether  the  fact  that  there  was  no  indorsement 
upon  the  note  at  the  time  of  the  transfer,  showing  that  the 
installments  of  interest  then  due  had  been  paid,  operated  as 
a  sufBcient  notice  of  the  dishonor  of  the  note  to  prevent 
the  plaintiff  from  being  regarded  as  a  bona  jUt  holder,  and 
I  refrain  from  expressing  any  opinion  upon  that  subject. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Bbhan,  plaintiff  in  error,  v.  The  People,  defendants  in  error. 

The  sale  of  spirituous  liquors  or  wines,  without  license,  in  less  quantity  than 
five  gallons  at  a  time,  though  not  among  the  offences  specially  declared  mls- 
demeanors  by  ch.  628  of  1867,  is  punishable  by  indictment.  * 

Appeal  from  the  Supreme  Court.  Behan  was  indicted 
and  convicted,  at  the  Onondaga  general  sessions,  of  the 
offence  of  selling  strong  and  spirituous  liquors  and  wines, 
without  haying  any  license  therefor,  under  chapter  628  of 
Laws  of  1867,  section  13,  being  the  act  to  suppress  intem- 
perance and  to  regulate  the  sale  of  intoxicating  liquors. 
The  judgment  was,  on  appeal,  affirmed  by  the  Supreme 
Court,  at  general  term  in  the  fiflh  district,  and  the  defendant 
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appealed  to  this  court*    The  cause  was  submitted  on  printed 
arguments. 

SheMm  and  Brown^  for  the  appellant* 

Henry  S.  Fuller,  for  the  respondents. 

Pkatt,  J.  It  is  well  settled,  that  where  an  act  is  prohi- 
bited by  statute  which  is  not  criminal  at  common  law,  and 
a  penalty  is  imposed  in  the  same  statute  declaring  such 
prohibition,  the  act  is  not  indictable.  The  principle  was 
distinctly  recognized  in  the  case  of  The  People  v.  Stevens  ( 13 
Wend.,  341).  It  is  based  upon  the  assumption  that  the 
legislature,  having  fixed  the  penalty  at  the  same  time  of 
prohibiting  the  act,  designed  that  there  should  be  no  other 
punishment.  But  where  the  act  was  criminal  at  common 
law,  or  already  prohibited  by  a  former  statute,  the  imposi- 
tion of  a  civil  penalty  would  not  take  away  the  power  to 
punish  by  indictment.  So,  where  the  statute  itself  contains 
any  provisions  showing  that  the  legislature  did  not  intend 
that  the  civil  penalty  should  constitute  the  only  punish- 
ment, the  reikiedy  by  indictment  would  not  be  taken  away. 

Hence,  if  a  statute  direct  that  the  prosecutor  may  pro- 
ceed in  a  certain  way,  or  otherwise,  as  <*  if  a  statute  give  a 
recovery  by  action  of  debt,  bill,  plaint  or  information,  or 
otherwise,"  it  authorizes  a  proceeding  by  indictment.  (Arch. 
Cr.  PL,  1,  2 ;  Hawh,  ch.  25,  ^  4;  Griffith  v.  Welb,  3  Denio^ 
227.) 

In  fine,  it  is  simply  a  question  of  legislative  intent.  In 
looking,  therefore,  at  the  statute  in  question,  in  its  whole 
scope  and  bearing,  and  in  connection  with  previous  legisla- 
tion upon  the  same  subject,  can  we  infer  an  intention  on 
the  part  of  the  legislature  to  confine  the  remedy  for  a  violar 
tion  of  its  provisions,  in  selling  without  license,  to  the  civil 
penalty  therein  imposed,  or  is  the  intention  manifest  that 
the  ofiender  shall  also  be  punishable  by  indictment?    Upon 
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a  careful  examination  of  the  statute,  it  seems  to  me  that 
the  conclusion  is  irresistible  that  the  latter  was  the  inten- 
tion of  the  legislature. 

First.  It  has  been  the  policy  of  the  state,  at  least  since 
the  year  1801,  if  not  before,  to  make  offences  against  the 
excise  laws  punishable  by  indictment.  By  the  17th  section 
of  the  act  of  1801,  to  lay  a  duty  on  strong  liquors  ^*  and 
for  regulating  inns  and  taverns,"  all  offences  against  any  of 
the  provisions  of  the  act  were  declared  to  be  misdemeanors. 
This  provision  has  been  continued  from  that  time  down  to 
the  enactment  of  the  prohibitory  law  in  1855.  The  pre- 
sumption, therefore,  is  against  the  design  on  the  part  of 
the  legislature,  in  the  restoration  of  the  license  laws,  to 
change  a  policy  so  long  adhered  to.  It  should  require  a 
clear  expression  of  the  legislative  wUl  to  that  effect  to 
justify  the  courts  in  holding  that  offences  against  those  laws 
are  no  longer  indictable. 

The  act  under  consideration,  in  its  leading  characteristics, 
is  very  similar  to  the  old  excise  laws,  both  in  its  prohibitions 
and  its  penalties.  Under  those  laws,  the  selling  in  quan- 
tities less  than  five  gallons  was  prohibited  by  penalties 
in  substantially  the  same  form  as  in  the  present  act ;  and 
in  the  cases  of  The  People  v.  Stetens  (13  Wend.^  341),  and 
The  People  v.  Brotm  (16  id.^  561),  it  was  held  that  selling 
the  prohibited  quantities,  without  license,  were  offences 
against  the  provisions  of  the  act,  and  therefore  misdemean- 
ors', and  indictable. 

If,  therefore,  selling  witheut  license  constituted  offences 
against  the  provisions  of  that  act,  it  is  difficult  to  find  any 
good  reason  why  similar  violations  of  the  present  statute 
should  not  also  be  deemed  offences  against  its  provisions ; 
and  if  they  are  to  be  deemed  offences,  no  one  will  deny  that 
they  are  indictable. 

Second.  The  whole  scope  and  character  of  the  act  shows 
that  the  term  "  offence,"  when  it  is  used  in  connection  with 
those  directions  which  are  only  applicable  to  misdemeanors, 
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is  not  uaed  in  a  limited  sense,  but  was  used  to  define  all 
substantial  violations  of  the  provisions  of  the  act. 

By  section  16»  it  is  made  the  duty  of  certain  officers, 
therein  enumerated,  tp  arrest  *'all  persons  found  actually 
engaged  in  the  commission  of  any  offence  in  violation  of  this  act| 
and  forthwith  to  carry  such  person  before  any  magistrate," 
^f .,  who  is  to  try  them,  or  hold  them  to  bail,  as  for  any 
other  misdemeanor  triable  by  a  court  of  special  sessions. 

In  a  subsequent  part  of  the  same  section,  it  is  made  the 
duty  of  ''the  magistrate  to  entertain  any  complaints  of  a 
viokuion  of  this  a^t,  made  by  any  person  under  oath,  and 
forthwith  to  issue  a  warrant  and  cause  such  offender  to  be 
brought  before  him  to  comply  with  the  provisions  of  this 
section,''  &c«  Here  the  term  used  is,  ^^any  complaint  of  a 
violation  of  this  act^'*  and  upon  such  complaint  being  made,  a 
warrant  is  to  be  issued.  The  term  ''offence,"  which  the 
counsel  for  the  prisoner  insists  only  means  those  violations 
of  the  laws  declared  in  the  act  itself  to  be  misdemeanors, 
is  not  used,  but  the  more  general  term,  "  violation  of  this  act^^ 
and  the  proceedings  directed  to  be  taken  by  the  magistrate 
are  such  as  are  applicable  to  cases  of  misdemeanors  only. 

So,  by  section  29th,  it  is  made  the  duty  of  courts  "to 
instruct  grand  jurors  to  inquire  into  all  offences  against  the 
provisions  of  this  act,  and  to  present  all  offenders  under 
this  act."  Now,  it  is  not  to  be  assumed  that  the  legislature 
would  have  inserted  so  carefully  in  the  act  these  special 
directions  to  police  officers,  magistrates  and  courts,  in  order 
to  secure  extraordinary  vigilance  in  the  detection  and  con- 
viction of  offenders  against  the  three  or  four  comparatively 
unimportant  provisions  of  the  act,  which  are  specially 
declared  to  be  misdemeanors. 

Third.  The  act  of  selling  without  license  is  called  an 
"offence"  in  those  sections  of  the  statute  imposing  the  pe- 
nalties. By  section  Idth,  it  is  declared  that  "  whoever  shall 
sell  any  strong  or  spirituous  liquors  or  wines,  in  quantities 
less,?'  &c,  "shall  forfeit  ^0  for  each  offence.'^    By  section 
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14th,  '*  whoever  shall  sell,  to  be  drank  in  his  house,"  &c., 
<<  shall  forfeit  $50  for  each  offence.^*  In  fine,  all  through  the 
statute,  violations  of  the  provisions  of  the  act  are  termed 
offences;  and  it  is  a  primary  rule  for  the  interpretation  of 
statutes,  that  when  the  same  term  or  expression  is  used  in 
(diflerent  parts  of  the  same  statute,  it  shall  be  deemed  to 
have  the  same  meaning,  unless  the  contrary  very  plainly 
appears  to  have  been  the  intention  of  the  legislature. 
(  Smith  on  StatuteSj  673 ;  James  v.  DtdmSf  1  flirrr.,  286.) 

The  general  statutory  definition,  as  given  in  the  Revised 
Statutes,  which  is  invoked  by  the  prisoner's  counsel  in  aid 
of  the  construction  insisted  upon  by  him,  throws  but  little 
light  upon  that  point.  By  that  statute,  the  term  *^  offence,'* 
when  used  in  a  statute,  shall  be  construed  to  mean  any 
offence  for  which  an^  criminal  punishment  may  by  law  be 
inflicted.  Now,  the  question  in  controversy  is,  whether 
this  particular  violation  of  the  act  is  punishable  criminally. 
If  so,  the  term  ^'offence,"  applied  to  it,  would  be  in  strict 
accordance  with  the  statutory  definition  of  the  term.  Again, 
as  it  already  appears,  the  act  itself  calls  this  violation  an 
offence.  Now,  if  the  statutory  definition  of  that  term  is 
of  any  force  to  settle  the  question  under  examination,  it  is 
against  the  construction  contended  for  on  behalf  of  the 
prisoner;  for  the  term,  when  used  in  any  statute,  is  to  be 
construed  to  mean  any  offence  for  which  any  criminal 
punishment  may  be  inflicted.  (2  R.  jS.,  886,  ^  37.) 

Fourth.  The  only  reasons  worthy  of  consideration  which 
have  been  suggested,  in  opposition  to  the  views  expressed 
above,  are  based  upon  the  fact  that  the  act  itself  declares 
some  three  or  four  of  the  violations  of  its  provisions  mis- 
demeanors. It  is  insisted  that  the  maxim,  ^*  expressio  unius 
est  exchisio  alteritiSj^*  in  its  legal  application  to  this  statute, 
would  exclude  the  assumption  that  any  other  offences  were 
designed  to  be  deemed  misdemeanors.  In  a  statute  which 
appears  to  have  been  carefully  drawn  up,  and  all  its  pro- 
visions carefully  considered,  I  should  be  inclined  to  give 
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great  force  to  that  maxim;  but  the  statute  under  conside- 
ration appears  upon  its  face  to  have  been  very  carelessly 
framed,  and  to  have  been  adopted  without  a  very  careful 
consideration  of  its  provisions.  In  such  case,  it  would  not 
be  safe  to  give  that  maxim  much  force.  It  would  be  much 
safer  to  look  at  the  general  scope  and  purpose  of  the  act, 
and  to  search  there  for  an  expression  of  the  legislative  inten- 
tion ;  and  in  looking  over  all  the  provisions  of  the  act,  in 
their  general  scope  and  tenor,  I  cannot  resist  the  conviction 
that  offences  against  its  provisions  were  designed  to  be 
punishable  as  misdemeanors. 

Upon  the  whole,  we  are  satisfied  that  it  was  not  the 
design  of  the  legislature  to  limit  the  punishment  of  the  vio- 
lation of  the  act  in  question  to  the  penalty  imposed  therein, 
but  to  authorize  a  proceeding  by  complaint  before  a  magis- 
trate, or  by  indictment. 

Judgment  affirmed. 


David  Lebavtit,  Receiver,  v.  Richard  M.  Blatghfobd  et  aL 

Associations  organized  under  the  act  to  authorize  the  business  of  banking  are 
not  subject  to  the  "  regulations  to  prevent  the  insolvency  of  moneyed  corpo- 
rations "{IS,  S.j  688  ),  except  so  far  as  they  have  been  incorporated  in  the 
general  banking  law  of  1838  or  expressly  affiled  by  subsequent  statutes. 

Instruments  issued  by  a  banking  association,  in  the  form  of  bonds  for  the 
payment  of  a  principal  sum  at  a  future  day,  convertible  at  the  holder's 
option  into  stock  of  the  association,  with  coupon  warrants  attached  for  semi- 
annual payments  of  interest,  the  bonds,  so  called,  not  being  sealed  instru- 
ments under  the  law^f  this  state,  are  not,  nor  are  the  coupons^  bills  or  notes 
within  the  prohibition  of  the  statute  (  ch.  863  of  1840,  i  4)  against  the  issue 
of  bills  or  notes  not  payable  on  demand  and  without  interest. 

Sundry  propositions,  established  in  Curtis  r.  Leavitt  ( 16  iV.  F.,  9),  adopted 
and  applied  to  the  case  of  a  preferential  assignment  of  property  of  the 
association  to  secure  an  existing  debt  upon  an  extension  of  the  time  of  pay* 
ment. 

CHael  T.  Moody  (S  Comst.,  479),  TcUmager.  PeU  (8  Sdd.,  828),  and  CHM 
T.  Phillips  (8  Kern.,  114  )  reviewed  and  in  part  overruled. 

Smith.— Vol.  III.  66 
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Appeal  from  the  Supreme  Court  The  action  was  com* 
menced  May  6,  1843,  in  the  late  Court  of  Chancery,  by 
David  Leavitt,  receiver  of  the  North  American  Trust  and 
Banking  Company,  an  association  organized  under  the  gene- 
ral law  of  1838  to  authorize  the  business  of  banking.  The 
general  history  of  that  association  is  stated  in  Curtis  v.  Lea- 
vut{16  N.  F.,  16-42).  The  transactions  out  of  which  this 
suit  arose  were  nearly  contemporaneous  and  somewhat  con- 
nected with  those  there  described;  and  reference  is  made 
to  that  statement  for  an  account  of  the  course  of  dealings 
and  financial  situation  of  the  company  J  the  questions  liti- 
gated in  this  suit  beings  for  the  most  part,  identical  with 
those  decided  in  that.  The  bill  in  this  case  was  filed  for  the 
purpose  of  having  a  certain  trust  deed,  called  the  Second 
Half  Million  Trust  Deed,  and  all  assignments  accompanying 
the  same,  and  four  hundred  and  fifty  bonds  secured  thereby, 
decreed  illegal  and  set  aside,  and  the  securities  transferred 
by  such  deed  and  assignments  delivered  to  the  plaintiff. 

In  June,  1840,  the  Bank  of  the  United  States  and  the 
Girard  Bank  ( which  will  be  hereinafter  designated  as  the 
Philadelphia  banks)  were  the  holdeis  of  fifty  certificates  of 
deposit,  previously  issued  by  the  North  American  Trust  and 
Banking  Company,  for  sums  amounting  in  the  aggregate  to 
$499,878.78,  all  of  which  were  unpaid.  The  Bank  of  the 
United  States  held  thirty-five  of  the  certificates,  amounting 
to  $232,000,  and  the  Girard  Bank  fifteen,  amounting  to 
$267,878.78.  Of  these  certificates,  six,  amounting  to 
$137,181.82,  were  payable  July  1,  1840;  others  of  them 
were  to  become  payable  shortly  thereafter,  and  all  of  them 
within  twelve  months. 

The  North  American  Trust  and  Banking  Company  was  at 
this  time  under  the  pressure  of  great  embarrassments.  It 
had  on  hand  little  or  no  cash  resources  to  meet  its  maturing 
engagements.  Subsequent  results  show  it  to  have  been 
actually  insolvent;  but  its  assets  were  large,  nominally 
exceeding  its  liabilities  by  nearly  $3,000,000,  and  its  offi- 
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cers,  in  the  exercise  of  a  reasonable  intelligence,  entertained 
an  honest  expectation  of  going  on  with  its  business  and 
paying  all  its  debts.  It  was  known  to  the  company  that 
the  certificates  of  deposit  before  mentioned  were  held  by 
the  Philadelphia  banks,  and  that  provision  must  be  made 
to  pay  them  and  other  debts  of  the  like  nature,  which  were 
to  become  payable  on  and  soon  after  July  1, 1840.  For  this 
purpose  the  board  of  directors,  on  June  15,  1840,  passed  a 
resolution  empowering  its  finance  committee  to  transfer  to 
Blatchford,  Curtis  and  Graham,  defendants  in  this  action, 
bonds  and  mortgages  to  the  amount  of  $1,800,000,  to  secure 
the  company's  sterling  bonds  payable  in  three  years,  to  be 
issued  to  an  amount  not  exceeding  £387,000.  Under  the 
power  given  by  this  resolution,  the  finance  conunittee,  on 
the  17th  June,  1840,  directed  the  creation  of  the  Second  Half 
Million  Trust,  with  a  view  of  providing,  by  the  negotiation 
in  London  of  the  sterling  bonds  which  that  trust  was  to 
secure,  for  the  payment  of  the  certificates  held  by  the  Phila- 
delphia banks.  About  the  same  time,  the  company  applied 
to  the  Philadelphia  banks  for  an  extension  of  the  time  of 
payment  of  the  certificates,  and  on  the  25th  June,  1840,  it 
was  agreed  by  said  banks  to  grant  such  extension,  and  to 
receive,  as  a  substituted  security  for  the  payment  of  the 
amount  of  said  certificates  (about  $500,000),  mortgage  bonds 
for  the  like  amount,  payable  in  five  years,  with  interest  at 
six  per  cent,  to  be  secured  by  the  Second  Half  Million  Trust 
Deed. 

In  pursuance  of  this  agreement,  the  Second  Half  Million 
Trust  Deed  was  executed  and  delivered  July  1,  1840,  and 
the  bonds  and  mortgages  to  which  the  deed  refers,  amount- 
ing to  more  than  $600,000,  were  transferred  by  separate 
assignments  and  delivered  to  Curtis,  Blatchford  and  Graham, 
the  trusteeis.  On  the  10th  July,  1840,  the  four  hundred  and 
fifty  bonds  issued  under  and  secured  by  said  deed  were 
delivered  to  the  Philadelphia  banks,  who  afterwards  surren- 
dered the  certificates  of  deposit  to  the  company. 
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The  bonds  issued  under  the  trast  deed  differed  from  the 
terms  of  the  resolution  of  the  board  of  directors  in  the  time 
of  payment,  and  other  particulars  which  it  is  not  material  to 
state,  as  the  decision  proceeds  upon  the  concession  that  there 
was  no  previous  resolution  of  the  board  of  directors  autho- 
rizing them.  They  were,  however,  in  other  respects,  regu- 
larly executed  by  the  proper  officers  of  the  company,  and  it 
was  expressly  authorized  or  ratified  by  a  resolution  of  the 
directors,  passed  August  5,  1640. 

The  form  of  the  trust  deed  and  of  the  bonds  secured  by  it 
and  of  the  coupons  attached  to  the  bonds  were  identical, 
with  the  exception  of  numbers  and  amounts,  with  those  set 
out  in  Curtis  v.  Leaviu  (16  N.  F.,  17-22),  and  the  bonds 
had  the"  impression  of  the  company's  seal  upon  the  paper, 
without  the  use  of  wax  or  other  tenacious  substance,  in  the 
same  manner  there  described. 

.  Upon  the  dissolution  of  the  Court  of  Chancery,  the  cause 
was  transferred  to  the  Supreme  Court.  Final  judgment  v^as 
rendered  at  general  term  in  the  first  district)  declaring  the 
validity  of  the  trust  deed,  and  establishing  the  right  of  the 
assignees  of  the  Philadelphia  banks,  and  other  holders  of  the 
bonds,  to  payment  out  of  the  proceeds  of  the  property  and 
securities  embraced  in  the  trust.  The  plaintiff  appealed  to 
this  court. 

Samuel  Beardsley  and  Greene  C.  Branson^  for  the  appellant. 

jBcn;.  F.  Butler^  William  CurUs  Nayes  and  Samuel  A,  JPoor, 
for  the  respondents. 

Harris,  J.  The  chief  difference  between  the  transactions 
now  in  question  and  those  involved  in  Curtis  v.  Leavitt  (16 
JV.  F.,  9)  consists  in  the  fact  that  while  the  obligations 
secured  by  the  trust  deeds  in  the  latter  case  were  issued  for 
the  purpose  of  raising  money  for  the  use  of  the  company, 
the  obligations  secured  by  the  trust  deed  in  this  case  were 
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issued  as  a  substitute  for,  and  in  payment  of,  certain  certifi- 
cates of  deposit  held  by  the  Philadelphia  banks  against  the 
company.  The  form  of  the  instruments  in  each  case  is 
identical. 

In  Curtis  v.  Leavitt^  it  was  insisted  by  the  counsellor  the 
receiver,  as  it  is  here,  that  the  trust  deeds  and  the  assignment 
of  the  bonds  and  mortgages  to  the  trustees  were  void,  for  the 
reason  that  the  transaction  was  not  authorized  by  a  previous 
resolution  of  the  board  of  directors,  as  required  by  the  8th 
section  of  the  article  of  the  Revised  Statutes  relating  to 
moneyed  corporations.  But  it  was  held  in  that  case  that, 
though  it  be  assumed  that  the  transaction  had  not  been 
authorized  by  a  previous  resolution  of  the  board  of  directors, 
and  though  the  article  of  the  Revised  Statutes  relating  to  the 
insolvency  of  moneyed  corporations  were  applicable  to  a  cor- 
poration organized  under  the  general  banking  law  of  1838, 
yet,  as  the  holders  of  the  obligations  secured  by  the  trust 
conveyances  were  to  be  regarded  as  purchasers  for  a  valu- 
able consideration  and  without  notice,  they  were  entitled  to 
protection  under  the  last  clause  of  the  8th  section. 

It  was  also  insisted  in  Curtis  v.  Leavitt^  as  it  is  in  this  case, 
that  the  trust  conveyances  were  void  because  made  in  viola- 
tion of  the  9th  section  of  the  article  of  the  Revised  Statutes 
before  noticed,  which  prohibits  conveyances  by  a  corporis 
tion,  when  insolvent  or  in  contemplation  of  insolvency,  with 
intent  to  give  a  preference  to  any  particular  creditor  over 
other  creditors.  But  it  was  held  that,  whether  the  section 
relied  upon  was  applicable  to  this  company  or  not,  the  trust 
conveyances  in  question  were  not  made  with  intent  to  give 
any  preference  among  creditors,  and  therefore  were  not  void 
upon  that  ground. 

Thus  the  question,  whether  the  provisions  of  the  Revised 
Statutes  relating  to  the  insolvency  of  moneyed  corporations 
are  applicable  to  associations  formed  under  the  act  of  1838, 
was,  in  Curtis  v.  Leamtt^  left  undecided ;  and  as  the  trust  deed 
now  in  question  was  made  to  secure  obligations  issued  in 
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payment  of  preexisting  debts,  and  at  a  period  when  tike 
a&irs  of  the  company  were  becoming  more  desperate,  these 
provisions  are  again  invoked,  and  the  court  is  asked  to  pro- 
nounce against  the  validity  of  the  transaction  on  the  ground 
that  they  have  been  violated. 

It  will  be  convenient,  therefore,  before  noticing  any  other 
questions  which  the  case  may  involve,  to  determine  whether 
banking  associations,  organized  under  the  general  banking 
law  of  this  state,  are  subject  to  the  provisions  of  tiie 
Revised  Statutes  relating  to  moneyed  corporations. 

Regarding  this  merely  as  a  question  of  statutory  interpre- 
tation, unaffected  by  anything  that  has  been  said  or  decided 
by  the  courts  of  this  state,  I  should  not  hesitate  to  maintain 
the  negative  of  this  proposition.  The  legislature  which 
enacted  the  general  banking  law  undertook  to  initiate  an 
entirely  new  system  of  banking.  Under  that  system,  banks 
were  to  be  organized  and  conducted  upon  a  theory  entirely 
distinct  and  different  from  that  which  had  hitherto  prevailed. 
It  was  evidently  intended  that  the  act  itself  should  contain 
within  itself  all  the  provisions  necessary  to  carry  this  new 
scheme  into  effect.  There  is  nothing  in  the  act  which 
justifies  the  Inference  that  the  legislature  intended  in  any 
way  to  connect  it  with  the  banking  system  then  in  existence, 
or  any  provisons  of  law  relating  thereto.  The  radical  differ^ 
ence  between  the  two  systems  has  been  presented  with 
admirable  clearness  and  force  by  Judge  Comstock,  in  Curtit 
V.  Leavitt  ( 16  N.  F.,  78  -  81).  That  the  legislature  did  not 
intend  thus  to  apply  any  of  the  provisions  of  the  Revised 
Statutes  in  relation  to  moneyed  corporations,  has,  I  tiiink, 
been  demonstrated,  not  only  by  Judge  Ck>icsTOCK,  but  in  the 
very  able  opinion  delivered  by  Jadge  Paige  in  the  same 
case.  (1(2.,  182-188.)  Although  it  is  conceded  that,  by  the 
act  of  1838,  attributes  were  annexed  to  the  associations 
authorized  by  that  act  which  gave  them  the  characteristics 
of  corporations,  yet  it  has  never  been  asserted,  I  think,  that 
such  was  the  legislative  intent.    On  the  contraiy,  the  act 
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itaelf  bean  upon  its  face  the  clearest  eyidence  that  the 
legislatore,  in  framing  the  act,  studiously  avoided  this  effect. 
Hitherto,  the  business  of  banking  had  been  confined  to  char- 
tered monopolies.  Now,  it  was  intended  that  all  individuals 
and  voluntary  associations  of  individuals  might,  alike  and 
upon  equal  terms,  exercise  this  privilege.  That  these  volun- 
tary associations  could  be  regarded  as  corporations,  the 
legislature  of  1838  never  so  much  as  dreamed.  This  disco- 
very was  left  to  be  made  by  the  courts.  Of  course,  if  they 
were  not  moneyed  corporations,  no  provisions  of  law  relat- 
ing to  such  corporations  would  be  applicable  to  these  asso- 
ciations. 

Nor  were  the  courts  at  all  prompt  to  find  that  the  legisla- 
ture, contrary  to  their  own  purpose,  had  really  provided  for 
the  creation  of  innumerable  banking  incorporations.  The 
subject  first  came  before  the  Court  of  Errors  in  1840,  in  the 
case  of  Warner  v.  Been  (23  Wend.j  103).  It  was  elaborately 
discussed  and  views  of  great  diversity  were  expressed  by  the 
distinguished  members  of  the  court  who  took  part  in  the 
decision.  That  court,  by  a  vote  of  twenty-two  to  three, 
declared  that  associations  organiased  under  the  act  of  1888 
were  not  bodies  politic  or  corporate,  within  the  spirit  and 
meaning  of  the  constitution.  Of  course,  there  was  as  yet 
no  ground  for  applying  to  these  associations  the  provisions 
of  law  relating  to  moneyed  corporations. 

The  opinion  of  the  same  court  was  again  invoked  in  the 
case  of  The  Snpervisors  of  Niagara  v.  TAc  People  (7  fli//, 
604),  in  1844.  The  circumstances  under  which  that  case 
came  before  the  court  were  peculiar.  The  assessors  of  the 
town  of  Lockport  had  placed  upon  the  assessment  roll,  for 
taxation,  two  banking  associations  formed  under  the  act  of 
1838.  The  board  of  supervisors,  upon  the  application  of 
these  banks,  had  stricken  their  names  from  the  roll.  Two 
taxable  inhabitants  of  Lockport  applied  to  the  Supreme 
Court  for  a  mandamus  to  compel  the  supervisors  to  restore 
these  names.     The  application  was  granted.     From  this 
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decisioa  singularly  enough,  the  supervkors  appealed.  Sena- 
tor FoRTBB  delivered  the  only  opinion  in  the  Court  of  Errors 
in  favor  of  Bustaioing  the  decision,  but  it  was  affirmed  by  the 
close  vote  of  eleven  to  eight ;  thus  holding  that  banking  asso- 
ciations were  so  far  to  be  regarded  as  nMKieyed  or  stock 
corporations,  as  to  be  taxable  under  the  provisions  of  the 
fievised  Statutes  on  that  subject. 

Certainly  thus  far,  there  was  nothing  which  could  be 
regarded  as  judicial  authority  upon  the  question  now  under 
'  consideration.  And  so  it  stood  until  GiUet  v.  Moody  ( 3 
CamU^t  489)  was  decided  in  1850.  In  that  case,  Gillet 
was  receiver  of  the  St.  Lawrence  Bank.  The  defendant 
was  a  director.  He  had  held  $5,000  of  its  stock.  The  bank 
was  hopelessly  insolvent,  and  of  course  the  stock  was  worth- 
less. Under  these  circumstances,  the  board  of  directors,  the 
defendant  being  himself  present  and  acting  as  one  of  the 
board,  agreed  with  the  defendant  to  purchase  his  stock  and 
pay  him  the  amount  in  Arkansas  bonds.  This  was  done. 
The  transaction  amounted,  in  fact,  to  a  gift  of  the  bonds  to 
Moody,  a  director  bound,  as  a  faithful  trustee,  to  protect 
the  property  of  the  creditors  of  the  bank.  It  needed  no 
statute  to  enable  the  receiver  to  avoid  such  a  transaction. 
This,  Judge  Bronson,  who  delivered  the  opinion  of  the 
court,  clearly  shows.  He  concludes,  upon  this  branch  of 
the  subject,  by  saying  that  <Hhe  defendant,  as  a  director, 
was  not  at  liberty  to  make  such  a  bargain  with  himself  as 
an  individual,  nor  were  the  other  directors  at  liberty  to 
make  such  a  bargain  with  one  of  their  associates.  The 
transaction,  if  allowed  to  stand,  will  operate  as  a  fraud  upon 
the  creditors ;  or  if  by  any  possibility  the  fund  should  prove 
more  than  sufficient  to  satisfy  them,  then  upon  the  other 
stockholders  of  the  bank." 

And  here,  I  think,  the  learned  judge  might  well  have 
stopped.  He  had  said  all  that  it  was  necessary  to  say,  to 
satisfy  every  member  of  the  court  that  the  judgment  must  be 
against  the  defendant.    But  then  he  proceeded  to  say,  what 
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was  certainly  needless  for  him  to  say,  that,  in  his  opinion, 
the  transaction  was  expressly  forbidden  by  the  statute 
*'to  prevent  the  insolvency  of  moneyed  corporations."  To 
sustain  this  opinion,  he  refers  to  the  provisions  in  the  first 
section  of  that  act,  which  clearly  show  the  transaction  to  be 
illegal,  if  the  act  itself  is  applicable  to  associations  formed 
under  the  general  banking  law.  To  show  that  the  act  does 
apply  to  such  associations— he  states  as  the  same  distin- 
guished judge  had  often  stated  befcnre,  and  that,  too,  in  the 
most  impressive  tenns — that  these  associations  were  corpo*^ 
rations,  and  moneyed  corporations^  not  corporations  in  a 
qualified  sense,  but  corporations  to  all  intents  and  purposes. 
He  adds,  too,  that  ^*if  anything  can  be  settled  by  judicial 
decision,  this  is  settled.^'  *^  If,"  he  further  adds,  *<  there  was 
room  for  a  doubt  on  this  point,  after  the  decision  of  the 
Court  of  Errors  in  Warner  v.  Beers  (23  Wendn  103),  the 
decisicm  of  the  same  court,  in  The  Supervisors  of  Niagara  v. 
The  People  (7  HUlj  504),  removed  all  ground  for  such 
doubt."  How  far  these  decisions  really  went  in  this  direc- . 
tion  we  have  already  seen ;  and  yet  I  am  not  inclined  to 
expose  ttyself  to  the  animadversion  of  those. who  would 
regard  it  as  presumptuous  to  treat  the  question  as  now  open 
for  discussion.  The  question  is  no  longer  of  any  practical 
imjportaiice.  The  associations  of  which  we  speak  have 
many,  perhaps  all  the  essential  attributes  of  corporations. 
I  am  inclined  to  think  they  really  are  corporations,  although 
the  legislature  never  intended  they  should  be.  At  any  rate, 
it  is  well  enough  to  assume  that  this  question  is  settled  by 
judicial  authority. 

Having  satisfied  himself  that  banking  associations  were 
really  coi^ratious,  and  moneyed  corporations,  too,  and  that 
tills  had  been  finally  settled  by  judicial  decisions.  Judge 
Bbdnson,  in  GUla  v.  Moody^  assumed  that  he  had  also 
shown  that  the  statute  relating  to  the  insolvency  of  moneyed 
corporations  was  also  applicable  to  such  associations.  **  The 
case  comes,"  he  says,  **  within  the  express  words  of  the  pro* 
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hibition.  This  is  a  monejed  corporation^  it  has  directors, 
and  thej  have  applied  the  funds  of  the  institution  to  a 
forbidden  object.  The  case  is  not  onlj  within  the  letter, 
but  it  is,  if  possible,  still  more  plainly  within  the  policy  c^ 
the  statute."  And  there  he  leaves  the  question.  The  argor 
ment  of  the  learned  judge,  &irly  stated,  comes  to  this:  That 
though  the  legislature  intended  to  throw  open  the  business 
of  banking,  and  to  allow  individuals  and  incorporated  asso- 
ciations of  individuals  to  engage  in  that  business  at  their 
pleasure,  and  did  not  intend  that  the  regulations  and  restric- 
tions which  had  been  imposed  upon  the  chartered  institutions 
which  had  before  monopolized  that  business  should  be  i^ 
plicable  to  such  private  bankers  or  associations  of  banken, 
yet,  inasmuch  as  the  legislature  unwittingly  went  so  far  in 
declaring  the  powers  with  which  these  new  associations 
should  be  invested  as  to  make  them,  in  the  eye  of  the  law, 
corporate  bodies,  therefore,  the  will  of  the  legislature  to  the 
contrary  notwithstanding,  they  are  also  subject  to  all  the 
provisions  of  law  which  had  previously  been  made  for  tiie 
government  of  chartered  institutions.  I  do  not  understand 
that  any  such  consequence  follows  from  the  premises  assumed. 
I  suppose  it  is  enough  to  exempt  these  associations  from  the 
operation  of  the  provisions  of  the  Revised  Statutes,  if  it  can 
be  made  to  appear  that  the  legislature  did  not  intend  that 
such  provisions  should  be  applicable  to  such  associations. 

The  question  whether  associations  formed  under  the  act 
of  1838  are  subject  to  the  provisions  of  previous  statutes 
delating  to  moneyed  corporations  was  again  brought  to  the 
notice  of  this  court  in  Talmage  v.  PeU  (3  &U.,  828);  and 
yet  the  fact  is  indisputable  that  the  question  was  not  invol- 
ved in  the  case  presented  for  adjudication.  The  single  point 
before  the  court  for  judgment  was,  whether  this  same  com- 
pany had  transcended  the  authority  conferred  upon  them,  by 
the  act  under  which  they  were  organized,  in  the  transactions 
which  were  then  the  subject  of  controversy*  Judge  Oaxdi* 
NEB  pronounced  the  opinion  of  the  court    At  the  oonclu- 
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aioiiy  he  sajs:  *<  Without,  therefore,  inquiring  whether  the 
assignment  in  question  was  made  when  the  corporation  was 
insolvent  or  in  contemplation  of  insolvency,  or  whether  it 
was  made  in  the  manner  required  by  law,  I  am,  for  the  rea- 
sons suggested,  of  the  opinion  that  the  bank  had  no  autho- 
rity to  traflSc  in  stocks  as  an  article  of  merchandise,  or  to 
purchase  them  for  the  purpose  of  selling  as  a  means  of 
obtaining  money  to  discharge  existing  liabilities." 

Thus,  it  will  be  seen,  the  only  questions  which  required 
the  court  to  determine  whether  tiie  provisions  of  the  Revised 
Statutes  relating  to  moneyed  corporations  were  applicable 
to  a  banking  association  organized  under  the  act  of  1838 
were  intentionally  laid  aside  and  left  undetermined,  and  the 
decision  made  to  depend  upon  the  single  question  whether 
the  company  was  authorized  to  traffic  in  stocks.  The  judg- 
ment of  the  court  upon  this  point,  in  accordance  witii  the 
opinion  expressed  by  Judge  Qabbineb,  is  clearly  expressed 
in  the  second  resolution.  And  thus  the  case  before  the  court 
was  disposed  of;  and  yet,  having  thus  done  all  that  the  case 
demanded,  the  court  did  proceed,  by  another  resolution,  to 
declare  that  '<  every  association,  organized  under  the  act  to 
authorize  the  business  of  banking,  and  the  acts  amending  the 
samCf  is  a  moneyed  corporation,  within  the  meaning  of  the 
statutes  of  the  state  relating  to  moneyed  corporations,  and 
is  bound  and  afiected  by  those  statutes,  excepting  only  so  far 
as  such  statutes  are  inconsistent  with  the  provisions  either 
of  the  act  to  authorize  the  business  of  banking  or  of  the  acts 
amending  the  same."  Of  such  a  resolution,  adopted  on  such 
an  occasion,  I  think  it  may  be  said,  as  Lord  Bacon  is  reported 
to  have  said  when  speaking  of  Coke's  reports,  and  commend- 
ing their  general  excellence,  that  they  had  '*  some  peren^ptmy 
cmi  eoara^'udicial  retolutionSf  more  tiuin  vforranted.^*  As  a 
question  of  judicial  authority,  I  cannot  think  the  proposi- 
tion now  under  consideration  gains  much  support  from  the 
adjudication  in  Talmage  v.  PeU. 
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One  other  case  remains  to  be  noticed.  It  is  that  of  Gillet 
V.  Phillips  (3  Kem.f  114).  This  case,  like  that  of  Gillet  v. 
Moody,  grew  out  of  the  failure  of  the  St.  Lawrence  Bank. 
The  defendant  in  this  case,  as  in  that,  was  a  director,  and 
had  undertaken  to  speculate  out  of  the  assets  of  the  bank. 
After  the  bank  had  stopped  payment,  the  cashier  sold  and 
transferred  to  the  defendant  three  notes,  amounting  to  $2,000, 
for  $1,200.  The  Supreme  Court,  very  properly  in  my  judg- 
ment, held  the  transaction  void,  and  gave  judgment  against 
the  defendant  for  the  difference  between  the  amount  of 
the  notes  and  the  sum  paid  therefor  by  the  defendant. 
From  this  judgment  there  was  an  appeal.  The  case,  as  I 
learn  from  one  of  my  brethren  who  was  then  a  member  of 
the  court,  was  submitted  without  argument. 

It  does  not  appear  that  the  question,  whether  the  provi- 
sions of  the  title  of  the  Revised  Statutes  relating  to  moneyed 
corporations  were  applicable  to  associations  under  the  act 
of  1838,  was  ever  thought  of  by  the  counsel  for  the  defence. . 
The  only  ground  of  defence  noticed  in  the  opinion  is,  that 
the  defendant  was  a  purchaser  of  the  notes  for  a  valuable 
consideration  and  without  notice.  Judge  Gabdineb,  in 
delivering  the  opinion  of  the  court,  assumed  that  the  St. 
Lawrence  Bank  was  subject  to  the  statute  relating  to 
moneyed  corporations,  and  proceeded  to  show  that  the 
transaction  was  a  violation  of  the  eighth  section  of  that 
statute.  The  decision  was  undoubtedly  sound,  upon  the 
premises  assumed.  It  is  worthy  of  notice,  in  connection 
with  this  decision,  that  the  Supreme  Court,  in  OUlet  v. 
Campbell  (1  Deniof  520),  Chief  Justice  Bronson  himself 
delivering  the  opinion  of  the  court,  had  held  that  this  same 
section  of  the  statute  to  prevent  the  insolvency  of  moneyed 
corporations  was  not  applicable  to  this  same  St.  Lawrence 
Bank.  It  is  but  just  to  say,  however,  that  Judge  Brokson, 
in  Gillet  v.  Moodyy  says  he  does  not  feel  entirely  certain 
that  the  decision  in  Gillet  v.  Campbell  stands  upon  a  firm 
foundation. 
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Haying  thus  examined  the  three  cases  which  are  relied 
upon  as  establishing  the  position  that  associations  formed 
under  the  banking  law  of  1838  are  subject  to  the  provisions 
of  the  act  ^' to  prevent  the  insolvency  of  moneyed  corpora- 
tions," I  am  prepared  to  consider  the  question  whether  this 
court  is  now  at  liberty  to  treat  the  subject  as  open  for 
ezaminatiou.  I  appreciate  the  value  of  the  maxim,  9tare 
decisis.  There  are  cases  in  which  its  authoritative  applica- 
tion should  shut  out  all  discussion.  The  doctrine  on  this 
subject  is  nowhere  better  stated  than  by  Judge  Selden,  in 
his  dissenting  opinion  in  Curtis  v.  Leaoitt  (16  N.  F.»  247), 
where  he  says :  ^*  It  is  indispensable  to  the  due  administration 
of  justice,  especially  by  a  court  of  last  resort,  that  a  point 
once  deliberately  examined  and  decided  be  considered  as 
settled  and  closed  to  further  argument."  To  this  I  agree. 
When  a  question  has  been  well  considered  and  deliberately 
determined,  whatever  might  have  been  the  views  of  the 
court  if  permitted  to  treat  it  as  res  novaf  the  question  should 
not  again  be  disturbed  or  unsettled.  On  the  other  hand,  I 
hold  it  to  be  the  duty  of  this  court,  as  well  as  every  other, 
freely  to  examine  its  own  decisions,  and,  when  satisfied  that 
it  has  fallen  into  a  mistake,  to  correct  the  error  by  over- 
ruling its  own  decision.  An  acknowledged  error  must  be 
more  venerable  and  more  inveterate  than  it  can  be  made  by 
any  series  of  mere  concessions  or  extrsrjudicial  resolutions, 
or  even  by  any  single  decision,  before  it  can  claim  impunily 
upon  the  principle  of  stare  decisis.  I  claim  to  have  shown 
already  that  the  dedsions  upon  the  question  before  us  are 
not  such  as  to  exempt  it  from  reconsideration.  The  ques- 
tion was  only  involved  in  the  decision  of  CHllet  v.  PhiUipSf 
and,  in  that  case,  it  cannot  be  said  to  have  been  deliberately 
examined.  Indeed,  I  think  I  may  say,  without  impropriety 
or  disrespect,  it  was  not  examined  at  all. 

«<It  is  going  quite  too  far,"  said  Mr.  Justice  Bbonson,  in 
Butler  V.  Van  Wyck  (1  Hill,  462),  ''to  say  that  a  single 
decision  of  any  court  is  absolutely  conclusive  as  a  precedent 
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It  is  an  elementary  principle,  that  an  erroneous  decision  is 
not  bad  law ;  it  is  no  law  at  all.  It  may  be  final  upon  the 
parties  before  the  court,  but  it  does  not  conclude  other 
parties  having  rights  depending  upon  the  same  question.'' 

In  respect  to  the  question  now  under  consideration,  it  is 
not  too  much  to  say  that  no  rights  will  be  unsettled,  no 
rule  of  property  will  be  changed,  no  man  will  be  injured, 
by  declaring  that  the  provisions  of  the  Revised  Statutes  in 
relation  to  moneyed  corporations  have  no  application  to 
banking  associations  organized  under  the  act  of  1838.  Indeed, 
I  may  go  farther,  and  say  that  no  case  has  ever  been  decided 
differently  from  what  it  would  have  been  decided  if  this 
question  had  not  been  involved.  No  party  to  any  litigation 
has  ever  suffered  from  any  erroneous  view  which  may  ever 
have  been  entertained  by  any  court  upon  this  question.  No 
party  to  any  transaction  can  ever  be  prejudiced  by  the 
decision  which  may  now  be  made.  Under  these  circum- 
stances, I  feel  myself  at  liberty  to  vote  upon  tiie  decision  of 
the  question  according  to  the  convictions  of  my  own  judg- 
ment, untrammeled  by  any  authoritative  decision. 

I  have  already  referred  to  the  opinions  of  Judges  Comstock 
and  Paiqe  upon  the  principal  question.  The  former  has 
shown,  by  what  has  seemed  to  me  an  unanswerable  argu- 
ment, that  the  regulations  which  the  legislature  had  seen  fit 
to  adopt  for  the  purpose  of  preventing  the  insolvency  of 
moneyed  corporations  are  entirely  unsuited  to  the  free 
banking  system.  Under  this  system,  the  sole  object  of  the 
legislature  was  to  secure  the  currency  which  these  institu- 
tions might  put  in  circulation.  This  object  was  accom- 
plished, not  by  regulations  to  prevent  insolvency,  which  had 
been  tried  and  found  ineffectual,  but  by  requiring  adequate 
security,  beforehand,  for  all  the  circulation  which  any  indi- 
vidual or  association  might  be  allowed  to  issue.  This  being 
done,  I  agree  with  Judge  Comstock  that  there  was  no 
more  reason  for  applying  to  these  new  associations  the  pro- 
visions of  the  statute  to  prevent  insolvency  in  moneyed  cor- 
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poratioiis,  than  the  provisions  of  the  safety  fund  act.  The 
latter  are  not  more  inconsistent  with  the  theory  of  the  free 
banking  system  than  the  former. 

It  has  also  been  shown  by  Judge  Paige,  very  satisfactorily, 
I  think,  from  the  very  structure  of  the  general  banking  act, 
that  the  legislature  could  not  have  intended  that  associations 
formed  under  that  law  should  be  subject  to  the  statutes  then 
in  force  relating  to  a  very  different  class  of  moneyed  institu- 
tions. I  may  add  that,  even  after  the  question,  whether 
associations  formed  under  the  act  of  1838  were  moneyed 
corporations  or  not  had,  begun  to  be  agitated,  and  the  deci- 
flion  in  Warner  v.  Been  had  actually  been  made,  the  legisla- 
ture of  1841*  furnished  the  dearest  evidence  that  it  did  not 
understand  the  provisions  of  the  Beviaed  Statutes  relating  to 
moneyed  corporations  to  be  applicable  to  associations  under 
the  general  banking  law,  by  passing  a  law  requiring  such 
associations  to  make  and  transmit  to  the  bank  commissioners 
statements  of  their  affidrs,  precisely  similar  in  all  respects  to 
those  which  they  were  already  bound  to  make,  if  the  act  to 
prevent  the  insolvency  of  moneyed  corporations  was  appli- 
cable to  such  associations. 

Upon  the  whole,  I  am  satisfied  that  the  legislature  of  1838 
intended  to  introduce  a  new  and  independent  system  of 
banking,  and  to  establish,  for  the  government  of  institutions 
organized  under  such  new  system,  new  and  independent 
regulations,  and  to  leave  all  previous  statutes  relating  to 
moneyed  corporations  to  be  applied  to  the  chartered  banks 
then  in  existence. 

It  only  remains  to  consider  such  other  grounds,  relied 
upon  by  the  counsel  for  the  receiver  to  establish  the  inva- 
lidity of  the  transaction,  as  do  not  depend  upon  the  applica- 
tion of  the  provisions  of  the  Revised  Statutes  relating  to 
moneyed  corporations  to  associations  organized  under  the 
general  banking  law.  These  grounds  I  propose  to  notice  in 
the  order  in  which  they  have  been  presented. 
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The  first  is,  that  'Hhe  conveyance  is  void  upon  its  fiioe  as 
against  creditors,  because  made  in  trust  for  the  use  of  the 
company.''  This  point  has  been  directly  adjudged  against 
the  receiver,  in  Curtis  v.  Leaviu.  The  third  proposition 
adopted  by  the  court  in  that  case  declares  that  *Hhe  trusts 
are  not  void  under  the  statute  (2  A.  5.,  135,  ^1),  on  the 
ground  that  they  were  made  for  the  use  of  the  North  Ame-- 
rican  Trust  and  Banking  Company ;  it  being  the  opinion  of 
the  court  that  the  statute  applies  only  to  conveyances,  &c., 
primarily  for  the  use  of  the  grantor,  and  not  to  instruments 
for  other  and  active  purposes  where  the  reservations  to  the 
grantor  are  incidental  and  partial."  So  far  as  this  point  is 
concerned,  this  case  is  not  distinguishable  from  that  then 
before  the  court.  In  both  cases  the  conveyances  were  made 
for  the  purpose  of  securing  the  payment  of  obligations  to  be 
issued  by  the  company  executing  the  conveyance.  In  each 
case,  the  transaction  was,  in  effect,  a  mortgage  of  the  secu- 
rities assigned;  in  this  case  for  the  purpose  of  securing 
creditors,  in  the  other  for  the  purpose  of  securing  the 
repayment  of  money  to  be  borrowed  for  the  use  of  the 
company.  Nor  was  the  transaction  any  the  leas  a  mortgage 
because  it  took  the  form  of  a  trust.  Until  the  obligations, 
to  secure  which  the  trust  was  created,  were  executed  and 
delivered,  the  transaction  was  inchoate  and  incomplete. 
There  was  no  trust  for  the  use  of  the  company.  But  when 
the  transaction  was  completed,  the  conveyance  became  an 
active  trust,  devoting  the  property  conveyed,  in  the  one  case 
to  the  payment  of  creditors,  and  in  the  other  to  the  payment 
of  borrowed  money.  There  was  no  other  trust  for  the  benefit 
of  the  company  than  is  necessarily  incident  to  every  other 
mortgage. 

The  next  point  upon  which  the  counsel  for  the  receiver 
relies  is,  that  the  conveyance  is  void  because  made  with 
intent  to  hinder,  delay  and  defraud  creditors.  At  the  time 
of  the  execution  of  the  trust  deed  in  question,  the  company 
was  indebted  to  the  Philadelphia  banks  to  the  amount  of 
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nearly  half  a  million  of  dollars.  A  large  proportion  of  this 
indebtedness  was  then  due,  and  all  would  become  due  within 
a  year.  The  company  was  greatly  embarrassed.  Indeed,  it 
could  only  continue  its  own  existence  by  procuring  an  exten- 
sion of  the  time  for  paying  its  debts.  This  extension  was  ob- 
tained by  means  of  the  trust  deed  and  the  assignments  which 
formed  a  part  of  the  transaction.  The  Philadelphia  banks, 
being  thus  secured,  were  induced  to  extend  the  time  of  pay- 
ment for  five  years.  The  effect  of  the  transaction  was  to  give 
these  creditors  a  preference  over  other  creditors,  and  to  pro- 
long the  existence  of  the  company.  In  aU  this  there  was 
nothing  illegal.  The  company  had  a  right,  so  long  as  it 
devoted  its  property  to  pay  its  debts,  to  give  any  creditor  a 
preference  over  others.  This  purpose  may  be  effected  by 
way  of  a  pledge  or  mortgage,  as  well  as  in  any  other  way. 
I  know  of  no  rule  of  law  which  prohibits  a  debtor,  even 
when  in  failing  circumstances,  from  securing  any  debt  he 
may  choose  to  prefer  by  a  mortgage  on  his  property.  It  is  but 
a  lawful  exercise  of  that  arbitrary  favoritism  among  creditors 
which,  when  unmixed  with  fraud,  is  always  tolerated^  Before 
the  transaction  can  be  impeached,  the  debtor  executing  the 
conveyance  must  be  convicted  of  a  design  to  withdraw  his 
property  from  the  reach  of  creditors.  It  is  the  intent  to 
hinder,  delay  or  defraud  other  creditors,  and  not  the  mere 
preference,  which  vitiates  and  destroys. 

The  practical  effect  of  the  transaction  in  question,  as  I 
understand  it,  was  to  devote  so  much  of  the  bonds  and  mort- 
gages transferred  to  the  trustees,  as  might  be  necessary  for 
that  purpose,  to  the  ultimate  payment  of  the  obligations 
executed  and  delivered  by  the  company  to  the  creditors  upon 
the  extension  of  their  debts,  and  to  retain  whatever  excess 
there  might  be  for  the  use  of  the  company.  <*In  all  cases 
of  a  mortgage,"  says  Judge  PAiaE,  in  Curtisr.  Leaviti  {p.  206), 
*' whether  created  in  the  form  of  a  trust  or  otherwise,  the 
mortgagee  acquires  only  a  specific  lien  on  the  property  trans- 
ferred, and  the  whole  residuaiQr  interest  therein  remains  in 
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or  results  by  implicatioD  of  law  to  the  grantor;  and  an 
express  reservation  of  such  residuary  interest,  being  nothing 
more  than  what.results  to  the  party  making  the  assignment 
by  operation  of  law,  will  not  vitiate  the  assignment.  Such 
an  express  reservation  has  not  the  effect  of  hindering  or 
delaying  creditors.  The  residuary  interest  of  the  assignor 
may  be  immediately  reached  by  his  creditors  by  means  of  an 
execution,  if  the  property  assigned  is  a  chattel,  or  by  a  com- 
plaint in  the  nature  of  a  bill  in  equity,  or  by  proceedings 
supplementary  to  execution,  if  the  property  consists  of 
choses  in  action/'  {LeUch  v.  HoUistert  4  Qmst.t  211.)  It  is 
not  pretended  that  the  case  fiirnishes  proof  of  any  actual 
fraud ;  and  as  the  trust  deed  itself  does  not  contain  any  pro- 
vision which  necessarily  has  the  effect  to  hinder,  delay  or 
defraud  creditors,  this  ground  of  objection  to  the  validity  of 
the  transaction  cannot  prevail. 

The  next  point  upon  which  the  counsel  for  the  receiver 
rely  is,  that  '*the  conveyance  is  void  for  the  reason  that  it 
was  given  to  secure  the  payment  of  instruments  called  bands^ 
which  were  illegal  contracts,  because  the  company  had  no 
power  to  issue  them."  It  is  also  insisted  that  the  convey- 
ance is  void  because  it  was  made  to  secure  obligations  pro- 
hibited by  the  act  of  the  14th  of  May,  1840. 

The  first  of  these  propositions  has  been  disposed  of  in 
Curtis  V.  Leavitt.  It  was  there  held  that,  prior  to  the  act 
of  May  14, 1840,  a  corporation  might  lawfully  borrow  money 
and  thus  contract  debts,  and  that  it  might  also  execute  and 
issue  any  appropriate  assurances  for  the  payment  of  such 
debts.  The  only  limit  upon  this  power  was  that  imposed 
by  the  restraining  act,  which  prohibited  the  issuing  of  any 
evidences  of  debt,  to  be  loaned  or  put  in  circulation  as 
money,  except  when  specially  authorized  by  law.  {IR.  jS., 
712,  ^6.)  '*It  .cannot  fail  to  be  noticed,"  says  Judge  Com- 
8T0CK,  <<  that  this  statute  does  not  forbid  either  natural  or 
artificial  persons  from  entering  into  written  eugagements  of 
any  description,  provided  they  are  not  issued  to  be  loaned 
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or  put  in  circulation  as  money/'  It  needed  express  legisla- 
tive authority  to  enable  a  banking  association  to  issue  a 
paper  currency  to  be  put  in  circulation  as  money;  but  it 
needed  no  such  authority  to  enable  such  association  to  exe- 
cute any  contract  or  assurance  for  the  payment  of  its  debts 
not  expressly  forbidden  by  law.  The  power  is  incident  to 
the  power  to  contract  the  debt  itself. 

But  it  had  been  provided  by  the  last  section  of  the  safety 
fund  act  {Sess.  Laws^  1829, 173)  that  no  moneyed  corpora- 
tion, subject  to  the  provisions  of  that  act,  should  issue  any 
bill  or  note  of  such  corporation,  unless  the  same  should  be 
made  payable  on  demand  and  without  interest ;  and  by 
the  fourth  section  of  the  act  of  the  14th  of  May,  1840, 
this  provision  was  extended  to  banking  associations  organized 
under  the  general  banking  law.  *As  the  obligations,  to  secure 
the  payment  of  which  the  trust  deed  now  in  question  was 
executed,  were  made  after  this  law  went  into  operation,  it 
becomes  necessary  to  inquire  what  was  .their  character,  and 
whether  they  were  within  the  prohibition  of  this  statute ; 
in  other  words,  whether  the  <^  bonds,"  as  they  are  called, 
issued  and  delivered  to  the  Philadelphia  banks,  are,  in  fact, 
"notes  or  bills  payable  on  time,  with  interest." 

It  is  well  settled  that  the  prohibition  in  the  act  of  1840 
extends  to  all  negotiable  promissory  notes  and  bills  of 
exchange,  whether  intended  to  be  put  in  circulation  as 
money  or  not.  Thus,  in  Leavittr.  Palmer  (3  ComsUi  19), 
the  notes  in  question  were  made  by  the  North  American 
Trust  and  Banking  Company,  payable  twelve  months  after 
date  to  the  order  of  William  R.  Cooke,  at  a  banking-house 
in  London,  with  interest  at  the  rate  of  seven  per  cent.  They 
were,  in  all  respects,  negotiable  promissory  notes.  These 
notes  were  held  to  be  void,  because  issued  in  violation  of  the 
statute  of  1840.  In  Svn/i  v.  Beers  (3  DeniOf  70),  the  action 
was  upon  a  negotiable  promissory  note  made  by  the  same 
company.  In  The  Ontario  Bank  v.  Sckermerhom  (10  Paige^ 
109 ),  the  question  arose  upon  a  draft  at  forty-five  days,  issued 
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by  a  Bafety  fuad  bank.  The  Chancellor,  referriag  to  the 
provisioQ  in  the  safety  fond  act  prohibiting  banks  from 
issuing  time  p^er,  ^said :  *^  The  object  of  the  legislature,  in 
the  adoption  of  this  provision,  midoubtedly  was  to  prevent 
banks  from  issuing  post-notes  or  post-UlU  qfexcluingef  which 
might  pass  from  hand  to  hand  as  a  part  of  the  circulating 
medium  of  the  coimtiy.  Experience  has  often  shown  that 
the  negotiable  securities  of  banking  institutions,  in  whatever 
form  and  for  whatever  purposes  they  may  have  been  issued, 
will  pass  from  hand  to  hand  as  a  substitute  for  money  so 
long  as  the  banks  which  issued  them  continue  to  be  in  good 
credit.  The  only  safe  course,  therefore,  in  construing  this 
restrictive  clause  of  the  safety  fund  act,  so  as  to  guard  against 
the  mischief  intended  to  be  remedied  thereby,  and  thus  carry 
into  effect  the  intention  of  the  legislature,  is  to  give  it  a 
literal  construction  so  far  as  it  relates  to  nt^otiable  hills  and 
notes  of  every  kind  and  description ;  and  the  corresponding 
provision  in  the  act  ot  1840  should  receive  the  same  literal 
construction.  But,"  he  adds,  <^  notes  and  drafts  not  negotiable^ 
and  which  for  that  reason  cannot  be  used  or  circulated  as  a 
substitute  for  money,  when  issued  by  banks  in  the  course  of 
their  business,  either  as  evidences  of  indebtedness  to  particu- 
lar individuals  or  for  other  legitimate  purposes,  are  clearly 
not  within  the  mischiefs  which  the  legislature  intended  to 
guard  against  by  these  prohibitory  provisions,  although  the 
language  used  by  the  legislature  is  broad  enough  to  cover 
that  kind  of  securities  also,  where  they  assume  the  character 
of  promissory  notes  or  bills  of  exchange."  It  was  accord- 
ingly held  that,  inasmuch  as  it  did  not  appear  that  the  draft 
on  time,  issued  by  the  bank,  was  negotiable,  the  objection 
to  its  validity  could  not  prevail. 

The  securities  now  before  the  court  were  not  negotiable. 
Indeed,  it  is  a  misnomer  to  call  them  bills  or  notes  at  all; 
they  are  special  contracts,  four  hundred  and  fifty  in  number. 
By  each  of  these  the  company  declared  itself  to  be  held  and 
firmly  bound  to  pay  to  Walter  Mead  or  his  assigns,  on  the 
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1st  day  of  February,  1845,  the  sum  of  ^260  sterling,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  payable  semi-- 
annually, at  a  banking-house  in  London,  on  the  presenta- 
tion and  delivery  of  certain  warrants  therefor,  which  were 
annexed  to  the  obligation.  And  it  was  further  declared 
that  the  holder  of  that  obligation,  upon  complying  with 
certain  conditions  therein  specified,  should  become  entitled 
in  lieu  thereof  to  $1,200  of  the  capital  stock  of  the  com- 
pany. Each  of  these  instruments  purports  to  be  sealed 
with  the  corporate  seal  of  the  company.  It  is  so  declared 
in  the  attestation.  The  seal  is  in  fact  impressed  upon  the 
paper,  but  not  upon  wafer  or  wax.  Upon  the  back  of  the 
instrument  is  a  formal  assignment,  executed  under  the  hand 
and  seal  of  Walter  Mead.  In  this  assignment  a  blank  is  left 
to  be  filled  up  with  the  name  of  the  assignee.  Such  an  instru- 
ment, whether  sealed  or  not,  is  not,  in  any  legal  sense  of  the 
term,  negotiable ;  nor  is  it  a  bill  or  a  note.  The  transaction 
cannot,  therefore,  be  invalidated  upon  this  ground. 

Another  point  made  by  the  counsel  for  the  receiver  is, 
that  assuming  the  trust  conveyance  to  be  valid  and  that  the 
bonds  were  such  instruments  as  the  company  was  authorized 
to  issue,  still  the  conveyance  cannot  be  enforced  as  a  security 
for  the  bonds,  because  they  were  not  negotiated  in  pursuance 
of  the  trust.  I  do  not  think  this  point  is  well  taken  in  fact* 
The  trust  deed,  in  its  recitals,  declares  that  it  is  the  intention 
of  the  company  to  negotiate  the  four  hundred  and  fifty 
bonds  to  be  issued  in  England,  buf  it  is  not  made  a  condition 
of  the  trust  that  the  bonds  shall  be  so  negotiated ;  on  the 
contrary,  it  is  provided  that,  after  default  shall  have  been 
made  on  the  payment  of  the  bonds,  the  trustees  shall  stand 
possessed  of  the  securities  conveyed  to  them  in  trust  for  the 
holders  of  the  bonds.  It  is  enough  to  give  efiect  to  the  trust 
deed  that  the  bonds  are  negotiated  by  the  company  in  a 
lawful  manner,  and  that  they  are  held  by  persons  who,  as 
against  the  company,  are  entitled  to  enforce  payment.  The 
Philadelphia  banks  and  their  assignees  are  such  holders. 
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The  only  other  ground  upon  which  it  is  sought  to 
impeach  the  validity  of  the  transaction  is,  that  the  bonds 
were  negotiated  by  the  company  at  a  usurious  rate  of  inter- 
est. Whether  this  is  so  in  fact,  I  have  not  thought  it  neces- 
sary to  inquire.  By  the  act  of  April,  1850,  the  usury  laws 
of  this  state,  so  far  as  they  had  before  authorized  corporar 
tions  to  avoid  their  contracts  upon  that  ground,  were  in 
effect  repealed.  I  concur  entirely  in  the  views  expressed  by 
Judges  CoHSTOCE,  Bbown  and  Selden,  in  Curtis  v.  LeaviUf 
upon  thiB  question.  However  usurious  the  transaction  may 
have  been,  the  receiver  is  not  in  a  position  to  avoid  it  upon 
that  ground. 

Having  thus  considered  all  the  objections  which  have 
been  presented  by  the  counsel  for  the  receiver,  the  result  of 
my  examination  is,  that  the  transaction  involved  in  this  liti- 
gation is  legal  and  valid. 

The  judgment  of  the  Supreme  Court  should  therefore  be 
affirmed. 

Johnson,  Ch.  J.  The  general  questions  in  this  case  were 
so  fully  discussed  in  the  opinions  delivered  in  the  case  of  the 
Million  and  First  Half  Million  Trusts  (  Curtis  v.  LeaviUf  15 
N*  Y.  R.y9)  as  to  render  it  unnecessary  again  to  examine 
them.  The  objections  raised  against  the  trust  deed,  founded 
upon  the  8th  and  9th  sections  of  the  title  of  the  Revised 
Statutes  relating  to  moneyed  corporations,  ought  not  to  be 
sustained.  The  argument,  contained  in  the  opinions  of 
Judges  CoMSTOCK  and  Paige  in  the  case  cited,  to  show  that 
the  title  in  question  does  not  apply  to  the  banking  associa- 
tions created  under  the  act  of  1838,  is,  to  my  mind,  conclu- 
sive. It  is  true  that  part  of  the  opinion  in  OilUt  v.  Moody 
(3  Comst.j  479 ),  and  one  of  the  resolutions  in  Talmage  v.  PeU 
(3  Sdd.,  328),  as  also  the  decision  in  QiUet  v.  Philips  (3 
JEsm.,  114),  affirm  the  applicability  of  that  title  to  these 
associations ;  but,  in  the  two  first  named  cases,  the  decision 
of  the  question  was  not  necessary  to  the  decision  of  the 
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causeSy  and  in  the  last,  which  was  a  case  submitted  without 
oral  argument,  the  applicability  of  the  statute  seems  to  have 
been  assumed  without  discussion,  either  in  the  printed  points 
of  the  counsel  or  in  the  opinion  delivered.  The  fact  that 
these  associations  seem  verbally  to  fall  within  the  definition 
of  moneyed  corporations,  upon  the  bare  reading  of  the  title, 
while  the  complete  incongruity  between  the  moneyed  corpo- 
ration system  of  the  Revised  Statutes  and  the  free  banking 
system  needs  to  be  brought  out,  by  a  careful  consideration  of 
each  system,  in  order  to  be  seen  and  felt,  will  make  it  easy 
to  see  how  the  point  may  have  escaped  that  close  attention 
which  it  deserved.  Under  such  circumstances,  I  do  not 
think  this  court  bound  to  persist  in  that  which  it  sees  clearly 
to  be  erroneous.  Where  a  rule  of  property  is  erroneously 
settled,  courts  will  rarely,  if  ever,  depart  firom  the  decision, 
because  such  a  departure  will  disturb  rights  acquired  under 
the  sanction  of  the  rule;  nor  will  they  determine  that  to  be 
criminal  which  has  been  decided,  though  erroneously,  to  be 
innocent.  The  reason  of  these  rules  has  obviously  no  applica- 
tion, when  the  decision  sought  to  be  corrected  is  one  which 
disappoints  the  expectation  of  the  parties  to  an  act,  and  ren- 
ders void  their  contraots.  There  can  have  been  no  dealing 
between  parties  on  the  &ith  of  any  such  rule.  To  alter  buch 
a  decision  does  not  disturb  property  nor  interfere  with  any 
vested  rights  which  the  law  is  to  regard ;  on  the  contrary,  that 
course  gives  effect  to  the  intentions  of  parties  and  removes 
an  obstacle  which  ought  not  to  have  been  interposed  in 
their  way. 

A  decision  of  the  character  of  that  in  question  stands  there- 
fore upon  the  general  doctrine  of  stare  deciiit,  unstrengthened 
by  any  peculiar  considerations  founded  on  the  nature  of  the 
decision  or  the  unjust  consequences  which  might  follow  from 
its  alteration.  That  maxim,  although  entitled  to  great  weight, 
does  not  furnish  an  absolute  rule  which  can  never  be  departed 
from.  That  it  does  not,  the  number  of  overruled  decisions, 
which  have  accumulated  in  the  administration  of  the  com- 
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moD  law,  abundantly  proves.  To  depart  from  a  dectsion 
is  undoubtedly  an  act  by  which  a  court  incurs  a  high  degree 
of  responsibility ;  and  it  should  certainly  be  satisfied  that 
its  course  is  such  that  the  future  judgment  of  the  enlight- 
ened profession  of  the  law  will  approve  its  determination. 
But  when  it  is  satisfied  that  an  erroneous  determination  has 
been  made,  and  that,  too,  without  a  full  consideration  of 
the  merits  of  the  question  decided:  when  it  sees  that  to 
correct  it  will  render  void  no  one's  honest  acts,  nor  dis- 
appoint any  just  expectation :  when,  in  short,  it  is  fully  per- 
suaded that  there  is  no  one  reason  why  such  a  decision 
should  again  be  made,  except  that  it  .was  once  made  before, 
then  I  think  a  court  would  be  sacrificing  substance  to  shadow 
if  it  refused  to  correct  its  error.  Nor  do  I  believe  that  by 
so  doing  a  court  would  disturb  the  public  confidence  in  the 
stability  of  its  judgments.  Courts  are  not  inclined,  any 
more  than  men  out  of  courts,  to  admit  that  they  have  erred ; 
and  where  the  administration  of  justice  is  public  and  must 
'  proceed  upon  reasons  assigned  for  every  judgment,  ihere  is 
little  danger  from  the  exercise,  under  the  responsibilities 
which  necessarily  attend  its  exercise,  of  the  power  which  a 
court  possesses  to  retrace  its  steps  when  it  is  satisfied  that 
an  error  has  been  committed. 

In  the  next  place,  the  trust  deed  was  not  void,  under  the 
general  provisions  of  the  Revised  Statutes  as  to  fraudulent 
conveyances.  The  internal  structure  of  the  deed  is  pre- 
cisely like  that  involved  in  the  other  cases,  and,  therefore, 
our  decision  that  the  Million  Trust  Deed  was  not  void  upon 
its  face,  as  fraudulent  as  against  creditors,  must  control  our 
determination  upon  the  face  of  this  deed.  Upon  that  ques- 
tion, as  well  as  upon  the  question  of  fact,  whether  it  was 
made  with  intent  to  hinder,  delay  or  defraud  creditors,  I 
refer  to  the  full  discussion  in  the  opinion  of  Judge  Comstock 
in  the  former  case.  I  am  satisfied,  upon  the  evidence,  that 
this  deed  was  made  and  executed  as  a  part  of  the  general 
plan  of  the  company  to  extricate  itself  from  its  embarrass 


ALBANT,  JUNi;  1868.  545 

LeftTiU  9.  Blatchford. 

ments,  ia  which,  unfortunately  both  for  its  credito.rs  and 
stockholders,  it  was  unsuccessful ;  but  I  cannot  doubt  that 
such  was  its  purpose,  entertained  in  entire  good  faith.  It 
contemplated  going  on  with  its  business,  not  winding  up  its 
concerns  and  preferring  favored  creditors,  and  this  deed,  as 
were  the  others,  was  made  for  that  end.  The  postpone- 
ment of  its  debts  to  the  Philadelphia  banks  was  just  as 
important  to  secure  the  end  in  view,  and  just  as  effectual,  as 
^  would  have  been  the  actual  receipt  of  the  money  and  its 
application  in  payment  of  the  postponed  debts.  The  com- 
pany was,  perhfl^s,  hoping  against  hope  in  regard  to  its 
affairs ;  but  I  may  be  allowed  to  say  that  if  so  great  a  change 
had  occurred  in  the  value  of  its  property  as  has  taken  place 
since  the  first  argument  of  this  cause  in  October,  1857,  in 
the  value  of  almost  every  similar  species  of  property,  of 
whichf  at  that  time,  there  was  no  greater  apparent  likeli* 
hood  than  existed  when  this  company  was  considering  its 
prospects  of  successful  escape  from  its  embarrassments,  I 
consider  it  &r  from  clear  that  it  would  not,  at  least  for  the 
time  and  in  respect  to  operations  then  on  foot,  have  retrieved 
its  affairs. 

The  next  question  to  be  considered  is  whether  these 
instruments,  called  bonds,  are  within  the  4th  section  of  the 
act  of  1840.  ( Sess.  Laws^  306.)  That  section  prohibits  any 
banking  association  to  '*  issue  or  put  in  circulation  any  bill 
or  note  of  said  association,  unless  the  same  shall  be  made 
payable  on  demand,  and  without  interest."  It  does  not 
prohibit  an  association  from  entering  into  all  kinds  of 
engagements  for  paying  money  unless  on  demand  and  with- 
out interest,  but  only  the  specified  kinds,  bills  or  notes.  In 
LeawU  •¥•  Palmer  (3  ComU.^  19),  promissory  notes  were 
adjudged  to  be  within  this  prohibition.  The  instruments, 
called  bonds  in  this  case,  were  undoubtedly  intended  by  the 
parties  to  be  sealed  instruments,  and  if  they  are  to  be 
regarded  either  as  English  or  Pennsylvania  contracts,  and 
governed  by  the  law  of  those  states,  they  are  sealed  instni'* 
Smth.— Vol.  IIL  69 
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ments ;  but  tested  by  the  laws  of  New- York  and  regarded 

'  as  unsealed,  they  are  not  promissory  notes  nor  bank  notes, 

ifht  fu-r,Ut  7 My?//  but  special  engagements  to  pay  money,  or  to  give  stock  at  a 

>  ( r  i  v^  A  V  ^ tl  *<*•«./  y  certain  rate  in  lieu  thereof,  in  case  the  holder  should  so  elect, 

•t   <  /       i<«-(-  ^^  before  they  become  payable.  (2  Strange^  1271;  Martin  v. 

;         T  ChaurUrj/t  Butler  N.  P.,  272.)    They  are  something  more 

,  r. ..  t     K  X. vv^  ^    ^jj^^  ^^  engagement  to  pay  money,  and  by  the  terms  of  the 

contract  they  may  not  be  payable  at  all.  Nj^" 

It  is  insisted  that  the  coupons  for  interest,  attached,  are 
bills  of  exchange.  The  words  of  those  papers  are  those  of 
a  bill  of  exchange  ;  but  they,  in  the  hands  of  the  party  who 
has  the  bond,  are  but  a  part  of  that  agreement,  and  take 
their  character  from  that  of  the  instrument  to  which  they 
are  accessory.  Could  he  present  them  to  the  Palmers  for 
acceptance,  and  at  once  maintain  an  action  against  the 
banking  company  as  drawers,  upon  non-acceptance  ?  The 
answer  to  such  an  action  would  be  plain,  that  from  the 
whole  instrument,  they  appeared  not  to  be  bills  of  exchange, 
but  warrants  for  the  semi-annual  payments  of  interest  on 
the  principal  obligations.  These  instruments,  therefore,  do 
not  fall  within  the  prohibition  of  the  section  in  question. 
They  are,  neither  in  law  nor  in  fact,  notes  or  bills. 

That  the  disposition  made  of  these  instruments  was  such 
as  binds  the  corporation,  is  apparent  from  the  evidence. 
They  were  used  for  the  purposes  of  the  association,  and 
with  the  consent  of  the  proper  officers,  and  although  not  in 
precise  accordance  with  the  terms  of  the  deed  itself,  yet  for 
the  same  substantial  purpose  of  enabling  the  company  to 
escape  from  its  embarrassments.  A  more  serious  question 
might  exist,  if  the  8th  section  of  the  act  in  regard  to  moneyed 
corporations  applied. 

Upon  the  whole  case,  I  think  that  no  effectual  distinction 
exists,  to  give  it  a  different  direction  from  the  case  of  Curtu 
V.  Leavittj  and  that  the  judgment  appealed  from  should  be 
affirmed. 
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Selden»  J.  (DissentiDg.)  One  of  the  points  made  by 
the  appellant's  counsel  in  this  case  is,  that  the  trust  deed  in 
question  is  void,  because  not  authorized  by  a  previous  reso- 
lution of  the  board  of  directors,  as  required  by  section  8, 
article  1,  of  the  statute  concerning  **  moneyed  corporations/' 
{\  R.  S.J  589.)  Upon  the  second  argument  of  the  cause, 
this  point,  which  depends  primarily  upon  the  question 
whether  the  provisions  of  that  statute  apply  to  banking 
corporations  organized  under  the  law  of  1838,  was  elabo- 
rately discussed,  and  our  first  inquiry  will  be,  whether  this 
can  properly  be  regarded  as  an  open  question. 

I  am  not  disposed  to  exaggerate  the  value  of  the  maxim 
ttare  deems.  Decisions  are  often  made  and  precedents  cre- 
ated, either  from  a  defective  argument  at  the  bar,  or  a  want 
of  thorough  examination  upon  the  bench,  or  some  other 
cause,  which  are  plainly  in  conflict  with  principle;  and  this 
maxim  is  frequently  made  use  of  in  such  cases  to  perpetuate 
the  error.  On  the  other  hand,  none  will  deny  the  importance 
of  stability  and  fixedness  in  the  rules  by  which  the  business 
affairs  of  the  community  are  to  be  controlled.  Aside  from 
the  positive  injustice  necessarily  done  by  changing  a  rule 
in  reference  to  which  arrangements  have  been  made  and 
rights  acquired,  nothing  can  be  more  paralyzing  to  all 
prudent  and  well  regulated  enterprise  than  a  consciousness 
that  the  laws  by  which  its  results  are  to  be  governed  are 
fluctuating  and  uncertain. 

But  there  is  another  aspect  in  which  an  unstable  court  of 
last  resort  is  productive,  in  this  country,  of  evils  far  more 
serious  than  any  amount  of  individual  injustice,  however 
great.  Such  courts  are  frequently  called  upon  to  decide 
questions  in  which,  not  individuals  merely,  but  the  whole 
people,  take  an  interest,  and  in  regard  to  which  prejudices 
have  become  excited  and  passions  inflamed.  There  must  be 
an  arbiter  somewhere,  to  decide  such  questions,  which  will 
command  respect,  or  they  will  be  brought  to  the  arbitra- 
ment of  force;  and  nothing  will  contribute  so  much  tg 
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secure  this  req^ect  as  a  steady  UDiformity  of  decision,  espe- 
cially in  regard  to  questions  which  aQect  large  classes  of  men, 
and  which  lead,  therefore,  more  or  lees,  to  the  formation  of 
parties.  The  oyerthrow  of  a  single  decision  in  a  case  of 
that  character,  unless  upon  reasons  so  clear,  and  conclusive 
as  scarcely  to  admit  of  controversy,  is  seriously  to  be  depre- 
cated, as  tending  to  perpetuate  an  exciting  conflict  of 
opinion. 

Let  us  see,  then,  how  the  question  under  consideration 
stands  upon  precedent.  One  of  the  first  cases  in  which  the 
question  arose  was  that  of  GUlet  v.  Campbell  (1  Dettio^  520). 
It  was  then  held,  Bbonson,  Ch.  J.,  delivering  the  opinion, 
that  the  proviBions  of  the  statute  "to  prevent  the  insolvency 
of  moneyed  corporations,"  did  not  apply  to  banking  associa- 
tions organized  under  the  general  banking  law.  Although 
the  question  was  directly  involved,  it  appears  to  have 
received  but  slight  attention,  and  was  summarily  disposed 
of  by  the  chief  justice,  solely  upon  the  ground  that  the  St. 
Lawrence  Bank  had  not  provided  in  its  charter  for  a  board 
of  directors.  It  had  a  board  of  directors  by  whom  its 
whole  affairs  were  managed,  but  because  such  a  boards  was 
not  required  by  the  charter,  the  statute  was  held  not  to 
apply.  It  is  not  surprising  that  the  chief  justice  availed 
himself  of  the  first  opportunity  to  review  this  ruling.  In 
OilUt  V.  Moody  ( 3  ConuUj  479 ),  the  same  question  arose  and 
was  again  examined  by  the  same  learned  judge.  In  speak- 
ing of  the  case  of  dillet  v.  Campbell,  he  says:  "Although  I 
delivered  the  opinion  of  the  court  in  that  case,  I  do  not  feel 
entirely  certain  that  the  decision  stands  upon  a  firm  foundar 
tion."  It  is  plain  that  these  words  imply  far  more  than 
they  would  seem  literally  to  express,  for  the  judge  inmiedi- 
ately  proceeds  to  assert  the  applicability  of  the  provisions  in 
question  to  the  St.  Lawrence  Bank,  in  the  strongest  and 
most  unequivocal  language.  He  says :  "  The  case  comes  in 
every  particular  within  the  express  words  of  the  prohibition. 
This  is  a  moneyed  corporation;  it  has  directors,  and  they 
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have  applied  the  fnnds  of  the  institution  to  a  forbidden 
object.  The  case  is  not  only  within  the  letter,  but  it  is,  if 
possible,  still  more  plainly  within  the  policy  of  the  statute. 
The  object  of  the  legislature,  as  appears  from  the  title  of 
the  act,  was  to  prevent  the  insolvency  of  moneyed  corpora- 
tions, and  to  secure  the  rights  of  the  creditors  and  stock- 
holders." This  decision  is,  in  my  judgment,  entitled  to 
greater  weight  than  if  that  in  GUlet  v.  Camphdl  had  never 
been  made.  However  it  may  be  with  courts  whose  mem- 
bers have  changed,  the  same  judges  are  not  ordinarily 
inclined  to  reverse  their  own  decisions,  unles^s  for  the  most 
satisfactory  reasons. 

Following  this  case  came  that  of  Talmage  v.  Pell  ( 3  SeW., 
828),  in  which  the  point  was  again  directly  involved.  It 
is  apparent  from  the  report  of  the  case  that  the  question 
must  have  been  there  elaborately  argued,  at  least  by  the 
counsel  for  the  defendant,  as  the  printed  points  on  that 
side  embrace  a  summary  of  the  arguments  against  the 
applicability  of  the  statute.  As  this  question  lay  directly 
in  the  way  of  the  defendants  counsel,  and  as  the  last  pre- 
vious decision  of  the  court  in  GUlet  v.  Moody  was  against  him, 
it  may  safely  be  inferred,  from  the  ability  of  the  counsel 
employed,  that  the  whole  argument  on  that  side  of  the  case 
was  presented.  Under  these  circumstances,  great  signifi- 
cance and  force  are  given  to  the  resolution  adopted  by 
the  court  upon  the  decision  of  the  case.  That  resolution 
declares,  in  the  most  explicit  terms,  that  associations  organ- 
ized under  the  general  banking  law  are  moneyed  corpora- 
tions, within  the  meaning  of  the  statutes  relating  to  such 
corporations,  and  are  bound  by  those  statutes,  excepting  so 
far  as  their  provisions  may  be  inconsistent  with  the  general 
law  and  the  subsequent  amendatory  acts.  This  was  the 
third  time  the  question  had  been  directly  before  the  court; 
and  it  was  apparently  for  the  purpose  of  preventing  any 
renewal  of  the  discussion  that  this  resolution  was  adopted. 
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The  point  was  directly  before  the  court  and  fully  dis- 
cussed;  and  I  see  nothing  whatever  to  detract  from  the 
case  as  an  authority.  The  argument  of  Judge  Gabdineb 
upon  the  subject  is  not  as  elaborate  as  upon  some  other 
parts  in  the  case,  probably  because  he  considered  it  settled 
by  the  decision  in  CUllet  v.  Moody ^  but  it  is  nevertheless 
clear  and  explicit.  We  see  good  reason,  therefore,  why  the 
court,  in  the  case  of  Gillet  v.  Phillips  (3  Kem,^  114),  should 
treat  the  question  as  res  judicata.  It  had  been  twice  adjudged 
by  the  same  court  upon  full  consideration,  and  rightfully 
regarded  as  settled. 

In  regard  to  the  reopening  of  questions  which  have  thus 
been  repeatedly  decided,  much,  in  my  view,  depends  upon 
the  nature  of  the  question.  If,  in  a  process  of  logical  deduc- 
tion from  elementary  principles  universally  admitted,  the 
courts  have  fallen  into  an  error,  and  that  error  can  be  clearly 
shown,  I  should,  as  a  general  rule,  be  in  favor  of  correcting 
it,  however  often  it  may  have  been  repeated.  While  errors 
of  this  kind  rarely  afllect  existing  rights  of  property  to  any 
great  degree,  or  extensively  involve  the  passions  or  preju- 
dices of  men,  they  serve  to  introduce  a  false  and  spurious 
logic  into  a  great  variety  of  cases  with  which  the  erroneous 
principle  may  be  collaterally  connected  or  to  which  it  may 
by  analogy  be  extended.  But  questions  like  tbat  under  con- 
sideration, which  enlist  the  feelings  of  many,  and  upon 
which  the  community  in  general  is  to  some  extent  inclined 
to  take  sides,  ought,  in  my  judgment,  to  be  regarded  as 
finally  settled  by  a  single  deliberate  decision.  If  such  a 
decision  is  to  be  overturned  whenever  the  unavoidable 
changes  in  the  court  have  brought  in  a  majority  of  judges 
belonging  to  that  class  who  differ  with  those  who  made  it, 
the  opinion  of  the  latter  will  be  likely  to  share  no  better 
fate,  should  the  course  of  events  afterwards  restore  the 
court  to  its  former  condition.  If  such  questions  are  opened 
on  one  side  they  will  be  on  the  other,  and  the  conflict  will 
Be  without  end. 
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But  I  feel  DO  reluctance  to  discussing  this  as  an  original 
question,  independent  of  all  authority.  Whether  the  inge- 
nious and  cogent  reasoning  urged  in  opposition  to  the  series 
of  decisions  referred  to  can  be  wholly  refuted  or  not,  it  may 
I  think  at  least  be  shown  that  this  reasoning  is  not  so  entirely 
conclusive  as  to  justify  the  disregard  and  overthrow  of  those 
decisions ;  especially  as  the  effect  of  such  overthrow  will  be, 
not  to  mitigate  or  remove  any  admitted  evil,  or  to  introduce 
any  rule  which  justice  requires,  but  to  exempt  a  large  and 
important  class  of  corporations  or  their  officers  from  certain 
legislative  restraints,  enacted  for  the  sole  purpose  of  securing 
integrity  and  prudence  in  the  management  of  their  corporate 
affairs. 

The  argument  against  the  decisions  in  question  is  very 
clearly  and  forcibly  presented  in  the  opinion  delivered  by 
my  learned  associate,  Judge  Comstock,  in  the  case  of  Curtis 
v.  Leavitt  (15  N»  F.,  9).  As  this  argument  was  viiiually 
adopted  by  the  counsel  for  the  respondents  upon  the  rear* 
gument  of  this  cause,  and  as  nothing  very  material  was 
added  to  it  upon  that  occasion,  it  is  safe  to  assume  that  it. 
embraces,  substantially,  all  that  can  be  said  upon  that  side  of 
the  question.  Its  main  positions  are  these :  That  the  system 
of  banking  which  prevailed  in  this  state  from  1791,  when 
the  Bank  of  New-York  was  chartered,  to  1838,  when  the 
general  banking  law  was  passed,  was  false  and  vicious,  and 
wholly  failed  in  accomplishing  that  which  should  have  been 
its  chief  object,  viz.,  the  protection  of  the  public  against  an 
unsound  currency :  that  it  imposed  unnecessary  restrictions 
upon  the  business  of  banking,  and  erected  it  into  a  monopoly 
which  ultimately  became  odious :  that  after  various  legisla- 
tive efforts  to  improve  and  perfect  the  system,  among  which 
were  the  act  to  prevent  the  insolvency  of  moneyed  corpo- 
rations, passed  in  1827,  and  the  safety  fund  law  of  1829, 
all  of  which  proved  ineffectual,  the  truth  was  at  last  per- 
ceived that  banking  is  a  mere  business,  and  not  a  fran- 
chise :  that  the  whole  duty  of  government  in  regard  to  ifc 
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consistB  in  so  regulating  the  department  of  issuea  aa  to 
render  the  currency  secure,  and  that,  in  all  other  respects, 
it  may,  like  any  otiier  business,  be  safely  left  to  indiyidoal 
and  associated  enterprise :  that  a  new  policy  was  thereupon 
adopted,  in  accordance  with  this  theory,  leading,  first,  to  the 
act  of  1837,  by  which  the  restraining  law  was  partially 
repealed,  and  then  to  the  law  of  1838,  by  which  the  pre- 
vious system  of  bankiug  was  wholly  subverted  and  a  new 
system  instituted  in  its  place :  that  the  leading  idea  of  the 
new  system  was,  that  all  issues  for  the  purposes  of  currency 
should  be  rendered  secure,  and  that,  beyond  this,  the  busi- 
ness of  banking,  should  be  left  entirely  free  and  untram- 
meled ;  that  this  was  the  obvious  design  of  the  legislature, 
in  enacting  the  general  banking  law,  and  hence  it  could  not 
have  been  intended  to  retain  any  of  the  restrictions  of  the 
old  and  exploded  systems. 

Full  justice  could  not,  of  course,  be  done,  in  this  brief 
summary,  to  the  argument  of  my  learned  associate,  which 
will  be  found  at  large  in  the  case  of  Curtis  y.  Leatda  { 16 
N*  Y*j  74-83);  but  it  is  sufficiently  set  forth  to  render 
my  answer  to  it  intelligible.  Its  success  in  convincing  some 
of  my  associates  is  to  be  attributed  to  the  many  elements 
of  truth  which  it  contains.  Its  history  of  our  former  bank- 
ing system:  of  the  entire  failure  of  the  various  restric- 
tions, successively  imposed  upon  it,  to  accomplish  the  object 
of  producing  a  sound  currency :  its  account  of  the  gradual 
progress  of  public  opinion,  both  in  England  and  in  this 
country,  towards  what  it  calls  the  grand  central  idea,  that 
the  whole  duty  of  government,  in  respect  to  the  business 
of  banking,  is  performed  when  it  has  rendered  the  currency 
secure:  and  its  assumption  that  the  law  of  1838  was  enacted 
under  the  influence  of  this  idea,  and  was  intended  to  inau* 
gurate  a  system  entirely  new,  in  place  of  that  which  had  so 
signally  failed,  were  all  just  and  true. 

But  the  inference  drawn  from  this  series  of  undeniable 
truths  is  entirely  unwarranted,  as  can*  I  think»  be  ▼«/ 
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clearly  shown.  While  it  is  true  that  banking,  when  carried 
on  by  individuals  or  by  unincorporated  associations,  is  a 
business  and  not  a  franchise,  and  perhaps,  also,  that  when 
BO  conducted  it  requires  at  the  hands  of  goyemment  no 
regulation  except  such  as  will  secure  the  issues  made  for 
the  purposes  of  currency,  yet,  banking  by  a  corporation, 
under  a  legislative  act,  is  a  franchise,  and  is  attended  by 
various  contingencies  and  hazards  peculiar  to  corporate 
bodies.  It  is  indispensable,  in  considering  this  question,  to 
discriminate  between  those  provisions  and  principles  of  law 
which  apply  to  banking  as  a  mere  matter  of  business,  and 
those  which  apply  to  banks  as  corporations.  The  non- 
observance  of  this  distinction  has,  in  niy  judgment,  led  to 
most  of  the  difficulty  on  this  subject. 

The  act  to  prevent  the  insolvency  of  moneyed  corpora- 
tions is  part  of  a  general  code,  embracing  all  corporations. 
The  first  title  of  ihe  chapter  in  which  it  is  found  relates  to 
turnpike  corporations,  the  second  to  moneyed  corporations^ 
and  the  third  to  corporations  in  general.  This  code  was  the 
result  of  the  experience  of  the  state  in  regard  to  the  lia- 
bility of  corporations,  as  such,  to  certain  peculiar  species  of . 
abuses  and  frauds.  Of  coutae,  the  nature  of  the  abuses 
would  depend  somewhat  upon  the  nature  and  objects  of 
the  corporation;  and  hence,  provisions  intended  to  guard 
against  these  abuses  would  naturally  be  adapted  to  the 
peculiar  character  of  the  corporation.  Thus,  we  find  turn- 
pike corporations  in  one  class,  and  moneyed  corporations  in 
another ;  but  the  provisions  concerning  the  latter  class  are 
not  made  applicable  to  them  as  banks,  but  as  corporations. 
If  the  banks  to  which  these  provisions  apply  had  consisted 
of  mere  associations,  not  incorporated,  there  would  have 
been  no  necessity  for  the  enactments. 

That  the  act  in  question  was  not  aimed  at  the  banking 
powers  of  these  institutions,  but  at  their  corporate  powers, 
is  conclusively  shown  by  the  fact  that  it  embraces  two 
other  classes  of  mrpoiaiiona,  m  well  as  those  br  banking 

Smth.— Vol.  HI.  70 
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purposes.  A  very  few  only  of  its  provisions  apply  excla- 
sively  to  banking  corporations ;  by  far  the  greater  portion, 
including  those  in  question  here,  being  applicable  to  insur- 
ance and  pawnbrokers'  companies,  as  well  as  to  banks.  It 
is  evident  that  the  act  had  no  special  relation  to  the  business 
of  banking,  except  as  that,  in  common  with  many  other 
kinds  of  business,  was  connected  with  the  usual  coi-porate 
powers  and  franchises.  The  truth  is,  that  the  act  is  a  part 
of  the  general  policy  of  the  state  in  regard  to  corporations. 
That  policy  embraces  every  kind  of  business  carried  on 
through  the  instrumentality  of  corporate  bodies,  including, 
of  course,  that  of  banking,  so  far  as  it  is  connected  with 
the  exercise  of  corporate  powers,  but  no  further. 

This  view  of  the  subject,  which  seems  to  me  so  plain  and 
simple  as  to  admit  of  no  dispute,  is,  if  just,,  entirely  fatal 
to  the  argument  under  review.  That  argument  is,  that  the 
state,  having  adopted  a  policy  wholly  new  in  regard  to 
banking,  all  its  previous  policy  on  the  subject  was  evidently 
intended  to  be  abandoned.  But  what,  I  ask,  has  any  change 
in  the  policy  of  the  state,  with  respect  exclusively  to  bank- 
ing, to  do  with  its  established  policy  in  regard  to  corpora- 
tions in  general  ?  Take,  for  instance,  section  seven  of  the  act 
in  question,  which  provides,  in  substance,  that  no  convey- 
ance made  for  the  benefit  of  a  moneyed  corporation  shall  be 
valid,  unless  made  directly  to  the  corporation  by  name.  The 
object  of  this  provision  appears  to  have  been  to  prevent  the 
property  of  the  corporation  from  being  placed  beyond  the 
control  of  its  board  of  directors.  It  was  Intended  as  much 
for  the  benefit  of  stockholders  as  of  creditors,  and  is  appli- 
cable as  well  to  the  other  corporations  named  in  the  act  as 
to  those  for  banking  purposes.  Hence,  it  could  have  had  no 
peculiar  connection  with  the  banking  policy  of  the  state,  and 
could  not  possibly  be  affected  by  any  change  in  that  policy. 
It  would,  therefore,  have  applied  in  all  its  force  to  bank- 
ing corporations  under  the  law  of  1838,  but  for  the  provi- 
sion in  section  M  of  that  law,  requiring  conveyances  of  real 
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estate  to  be  made  to  the  president,  or  such  other  officer  as 
should  be  designated  for  that  purpose.  To  the  extent  of 
this  latter  provision,  the  legislature  appears  to  have  departed 
from  the  policy  which  prevailed  in  1828. 

What  has  been  said  in  regard  to  the  objects  of  section  seven 
is  also  true  of  section  eight.  The  original  note  of  the  revisers 
upon  these  two  sections  is  as  follows :  '*  To  prevent  a  fraudu- 
lent application  or  transfer  of  the  property  and  funds  of  a* 
company,  by  its  directors  or  officers."  It  is  plainly  to  be 
inferred,  from  this  note,  that  these  sections  were  intended 
for  the  protection,  not  only  of  creditors,  but  of  stockholders 
also.  That  the  legislature  had  the  interests  of  stockhold- 
ers in  view,  in  passing  the  act,  is  conclusively  shown,  not 
only  by  its  title,  which  expressly  declares  that  it  is  enacted 
**  to  secure  the  rights  of  creditors  and  stockholders,"  but 
also  by  several  provisions  in  the  body  of  the  act  itself. 
Thus,  section  10  provides  that  **  every  director,  who  shall 
violate  or  be  concerned  in  violating  any  provision  in  the 
preceding,  sections  of  this  article  contained,  shall  be  liable 
personally  to  the  creditors  and  stockholders^  respectively." 
Again,  section  15  provides  that,  '*  in  every  case  of  fraudu- 
lent insolvency,  the  directors  of  the  insolvent  cpmpany  by 
whose  acts  or  omissions  the  insolvency  was  wholly  or 
in  part  occasioned,  and  whether  then  in  office  or  not, 
shall  each  be  liable  to  the  stockholders  and  creditors  of 
the  company." 

It  will  be  difficult,  I  think,  to  show  that  a  change  of 
policy,  in  regard  to  the  proper  mode  of  securing  the  public 
against  the  frauds  or  abuses  of  banks,  can  legitimately  ope- 
rate to  subvert  provisions  designed  to  prevent  the  stock- 
holders of  every  species  of  moneyed  corporations  from  being 
defrauded  by  their  official  agents.  In  so  far  as  the  law  of 
1838  has  severed  the  connection  between  banks  and  corpo- 
rations, it  has,  no  doubt,  exempted  the  former  from  all 
previous  restrictions.  I  entirely  assent,  therefore,  to  the 
reasoning  of  Judge  Coxstock,  when,  in  speaking  of  the 
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law  of  1838  (15  N.  F«,  79),  he  says  that  we  have,  in  the 
first  fourteen  sections,  a  system  of  banking,  in  the  particular 
department  of  issuing  currency,  **80  rounded  and  complete 
in  itself  as  to  exclude  all  antecedent  legislation,'*  and  that 
there  would  seem  to  be  no  **  possibility  of  incorporating  into 
it  either  the  provisions  or  policy  of  the  codes  of  1828  or 
1829,  relating  to  a  system  fundamentally  difierent." 

Certainly  not:  because  those  provisions  apply  solely  to 
corporations,  and  the  first  fourteen  sections  of  tbe  law  of 
1838  confer  no  corporate  powers.  But  when,  by  the  sub- 
sequent sections,  the  creation  of  corporations  is  authorized, 
what  prevents  the  application  to  them  of  the  permanent 
statutory  regulations  intended  for  all  such  cases?  There  has 
been  no  change  of  policy  which  afiects  in  the  least  the 
reasons  upon  which  those  regulations  were  adopted.  Indi-^ 
vidual  bankers,  and  unincorporated  banking  associations, 
act  under  all  the  restraints  of  a  personal  responsibility  for 
the  debts  incurred ;  but  banking  corporations  are  exempted 
from  these  restraints,  as  well  under  the  general  banking 
law  as  prior  thereto,  and  their  officers  possess  the  same 
facilities,  and  are  under  the  same  temptation,  to  perpetrate 
frauds  since  as  before  its  enactment.  It  is  in  accordance, 
therefore,  with  the  policy  of  the  state,  which  has  undergone 
no  change  since  1825,  to  apply  to  banks,  when  incorporated, 
restrictions  not  imposed  upon  private  individuals  or  mere 
associations  engaged  in  banking.  The  argument  under  con- 
sideraiion  may  be  regarded  as  conclusive,  when  applied  to 
the  provisions  of  the  safety  fund  act  of  1829,  which  con- 
sisted simply  of  a  system  of  banking,  for  which,  as  an 
entirety,  the  general  banking  law  may  well  be  considered 
as  a  substitute.  But  in  regard  to  tbe  provisions  which  form 
a  part  of  the  general  policy  of  the  state  in  respect  to  cor- 
porations, it  is,  in  my  judgment,  without  force,  except  such 
as  it  derives  from  a  more  or  less  confused  intermingling  of 
ideas  relating  to  banking,  as  a  mere  species  of  busineBS,  witiii 
those  which  relate  to  corporations  as  such. 
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My  learned  associate  has,  however,  found  one  or  two  other 
reasons  for  his  conclusion.  In  speaking  of  the  act  concei^n- 
ing  moneyed  corporations,  he  says :  **  Some  of  the  proviaionB 
of  that  act  are  absolutely  incongruous,  and  cannot  by  any 
ingenuity  be  made  to  harmonize  with  the  law  of  1838." 
This  remark  must,  I  apprehend,  refer  to  those  portions  of 
the  act  of  1838  which  permit  the  business  of  banking  to 
be  carried  on  by  private  bankers  and  unincorporated  associa- 
tions. I  have  not  discovered  that  there  are  any  provisions 
of  the  act  to  prevent  the  insolvency  of  moneyed  corpora- 
tions which  may  not  be  applied  to  banking  corporations 
/created  under  the  law  of  1838,  as  well  as  to  those  previously 
existing ;  and  as  no  one  ever  contended  for  the  application 
of  those  provisions  to  individuals  or  associations  not  incor- 
porated, the  suggestion  referred  to  is,  of  course,  without 
weight.  But  were  it  true  that,  jsome  parts  of  the  act  in 
question  could  not  readily  be  applied  to  this  new  class  of  cor«> 
porations,  it  would  argue  nothing  against  the  applicability 
of  other  portions  concerning  which  no  such  difficulty  exists. 
The  act  is  general,  and  intended  to  apply  to  different  classes 
of  corporations,  and  there  is  no  incongruity  in  applying 
them  to  each  class  so  fiur  as  they  are  applicable,  and  no 
further. 

I  come  now  to  the  only  branch  of  the  argument  which 
strikes  me  as  entitled  to  any  very  serious  consideration.  It 
is  said  that  some  of  the  provisions  of  the  act  to  prevent  the 
insolvency  of  moneyed  corporations  are  inserted  in  the 
general  banking  law  itself,  and  this  is  very  properly  insisted 
upon  as  evidence  that  it  was  not  intended  that  the  whole 
of  those  provisions  should  apply.  I  am  not  disposed  to 
deny  the  force  of  this  argument,  but  I  nevertheless  contend 
that  it  is  met  in  this  case  by  an  argument  of  still  greater 
weight.  Section  61  of  the  act  in  question  {1  R.  6\,  599) 
defines  the  term  <* moneyed  corporations'*  as  including, 
among  others,  all  corporations  for  banking  purposes;  and 
section  62  provides  that  the  provisions  of  that  act  should  be 
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construed  to  apply  to  every  mooeyed  corporation  created, 
or  whose  charter  should  be  renewed  or  extended,  aflter  that, 
time,  unless  such  corporation  should  be  ^^  expressly  exempted^* 
from  its  provisions  ''in  the  act  creating,  renewing  or  extend- 
ing such  corporation." 

These,  in  common  with  all  the  other  provisions  of  the 
act,  remained  in  full  force  when  the  law  of  1838,  autho- 
rizing the  creation  of  any  number  of  banking  corporations, 
was  passed,  and  yet  the  latter  law  contained  no  provision 
*' exempting"  such  corporations  from  the  act  in  question. 
By  the  terms  of  these  several  enactments,  therefore,  the  new 
class  of  corporations  are  as  directly  within  the  provisions 
of  that  act  as  it  is  possible  for  language  to  bring  them. 
This  my  learned  associate  calls  a  <*  logic  of  words."  True, 
it  is  a  logic  of  words;  but  it  is  equally  a  logic  of  ideas,  if 
words  can  be  made  to  express  ideas.  Here,  then,  we  have 
the  only  real  arguments  upon  this  question,  face  to  face. 
On  the  one  hand,  we  have  the  plain,  explicit  and  unequivocal 
language  of  the  statutes,  expressly  subjecting  these  corpora- 
tions to  the  provisions  in  question.  On  the  other,  we  have 
nothing  in  the  nature  of  an  express  exemption,  but  merely 
an  inference,  founded  upon  the  maxim  expressio  unius  exclttsio 
est  cUterius.  Under  these  circumstances,  ought  not  the  express 
provisions  to  prevail  over  the  inference  ?  especially  as  no 
reason  can  be  seen,  or  has  ever  been  suggested,  for  enacting 
the  law  in  reference  to  former  moneyed  corporations,  which 
does  not  apply  with  equal  force  to  those  authorized  by  the 
law  of  1838. 

But  it  has  been  said,  and  was  said  by  one  of  the  learned 
counsel  upon  the  argument  of  this  case,  that  the  legisla- 
ture did  ndt  intend  to  make  associations  under  the  general 
banking  law,  corporations  at  all,  and  therefore  could  not 
have  intended  to  subject  them  to  provisions  applicable  solely 
to  corporations ;  and  we  were  furnished  with  an  able  and 
elaborate  printed  argument  to  sustain  this  position.  It  is 
too  late  now  to  consider  the  question  whether  these  associ- 
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ations  are  corporations*  That  question,  at  least,  is  settled, 
as  has  been  generally  conceded  by  both  judges  and  counsel 
ever  since  this  and  its  kindred  cases  arose.  Can  we  then 
hold  that  banking  associations  are  corporations,  and  at  the 
same  time  assume  that  the  legislature  did  not  intend  to 
make  them  so?  This  would  be  a  judicial  solecism  of  the 
grossest  kind.  Statutes  are  but  the  expression  of  the  legis- 
lative will;  and  the  two  ideas,  that  the  legislature  has  made 
a  law,  and  that  it  did  not  intend  to  make  it,  are  mutually 
and  directly  repugnant. 

It  is  judicially  settled,  therefore,  that  the  legislature,  in 
passing  the  general  banking  law,  intended  to  provide  for 
the  creation  of  an  important  class  of  moneyed  corporations ; 
and,  upon  the  well  settled  rules  of  statutory  construction, 
we  are  bound  to  presume  that  they  did  this  with  full  know- 
ledge of  the  provisions  subjecting  all  such  corporations  to 
the  statute  in  question,  unless  '* expressly  exempted"  there- 
from. The  inference,  from  the  want  of  any  such  exemption 
under  such  circumstances,  that  the  legislature  intended  to 
leave  these  new  corporations  to  the  operation  of  that  statute, 
is  irresistible,  and  must  supersede  any  inference  to  be  drawn 
from  the  circumstance  that  two  or  three  of  the  provisions 
of  the  statute  were  inserted  in  the  general  banking  law 
itself.  The  insertion  of  those  provisions  is  easily  accounted 
for,  from  the  well  known  fact  that  some  at  least,  if  not  all 
those  originally  concerned  in  framing  the  law,  imagined 
that  they  had  succeeded  in  providing  for  the  existence  of  a 
class  of  associations  which  should  be  endowed  with  all  the 
powers,  privileges  and  immunities  of  corporations,  without 
being  subject  to  any  of  their  disabilities ;  and  it  is  not  in 
the  least  surprising  that  the  legislature  was  not  careful  to 
strike  them  out,  as  their  remaining  could  do  no  harm. 

Nor  does  the  fact,  that  by  several  statutes  passed  subse- 
quently  to  the  law  of  1838  certain  provisions  of  the  act  to 
prevent  the  insolvency  of  moneyed  corporations  were  made 
applicable  to  banking  associations  under  that  law,  militate 
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at  all  agaiast  the  argument  which  has  been  here  advanced. 
When  those  statutes  were  passed,  the  judicial  controversy  as 
to  the  nature  of  those  associations  was  still  pending,  and  it 
was  uncertain  whether  they  would  ultimately  be  held  to  be 
corporations  or  not.  The  statutes  in  question  show  at  least 
the  legislative  sense  of  the  propriety  of  the  provisions ;  and 
as  they  would  not  apply  in  case  the  associations  were  decided 
not  to  be  corporations,  there  was  good  reason  for  their  being 
made  the  subject  of  special  enactment. 

But  I  will  not  pursue  the  argument  further.  If  what  has 
been  said  does  not  prove,  as  I  think  it  does,  that  the  deci- 
sions of  this  court  upon  the  question  under  consideration 
rest  upon  the  soundest  principles  of  statutory  construction, 
it  is,  I  trust,  sufficient  at  least  to  show  that  they  are  not  so 
manifestly  erroneous ^as  to  justify  their  being  overruled  after 
being  so  often  deliberately  repeated.  No  question  of  pnu>- 
tical  justice  is  involved.  It  is  a  mere  conflict  of  opinion. 
As,  therefore,  no  valuable  end  is  to  be  attained  by  reversing 
what  has  been  heretofore  decided,  I,  for  one,  protest  against 
such  an  exhibition  of  mutability  on  the  part  of  the  court. 

My  conclusion,  therefore,  is,  that  the  provisions  of  sec- 
tion eight  of  the  article  of  the  Revised  Statutes,  Concerning 
moneyed  corporations,  are  applicable  to  this  case ;  and  I  am 
unable  to  concur  in  the  opinions  expressed  by  some  of  my 
associates,  that,  assuming  the  applicability  of  that  section, 
the  want  of  a  previous  resolution  may  be  supplied  by  a  sub- 
sequent ratification  of  the  conveyance. 

The  judgment  of  the  Supreme  Court,  th^efore,  should, 
in  my  opinion,  be  reversed. 

Stbonq,  J.9  also  dissented;  Denio,  J.,  having  been, con- 
sulted while  at  the  bar,  did  not  sit  in  the  case. 

Judgment  affirmed. 
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Savage  et  al.  v.  Bubkham  et  d. 

A  testator  de?iMd  Us  astate,  real  and  pertonal,  upon  tbese  tnuts]  1.  To  sell 
the  real  estate  after  tbe  death  of  his  widow;  2.  That  she  should,  during 
her  life,  reoelve  aud  take  to  her  own  use  one-third  pari  of  the  clear  yearly 
rents  and  profits  of  the  real  estate ;  tbe  residue  of  the  rents  and  profits,  unUl 
tbe  sale  of  the  real  estatOi  to  be  deemed  part  of  the  personal  estate  and 
aubject  to  the  same  dispositions;  which  were,  8.  To  apply  the  income  to 
the  mainteoance  and  education  of  six  sons  and  four  daughters,  named  in  the 
will,  in  equal  shares,  until  the  sons  should  attain  the  age  of  21  years,  and 
the  daughters  attain  that  age  or  be  married,  respectirdy;  4.  To  pay  or 
transfer  tbe  principal  in  equal  shares  to  th^  sons  and  daughters;  the  shares 
of  the  sons  to  become  vested  at  21,  and  then  to  be  paid  or  transferred; 
the  shares  of  the  daughters  to  be  vested  in  the  trusses,  thoJncome  to  he 
paid  to  them  after  21  or  marriage,  during ) 
daughter  leaving  issue,  her  share  to  go  t 
valid  trust  as  to  the  real  estate  within  thei 

The  trustees  are  to  receive  the  rents  and  profil 
during  life,  and  applying  the  residne  to  th^ 
income.    They  are  not  to  go  to  the  pri 
period  for  seHing  the  real  estate  arrives. 

The  trust  provides  for  no  unlawful  accumulH^to,  as  it  wc9^^$0k  on  each 
share  upon  the  sons  and  daughters  attaining  tKlrffili^ues,  respectively. 

The  law  in  respect  to  trusts  of  personal  property  has  no  application  until 
the  period  arrives  when  the  equitable  conversion  can  take  place  under  the 
terms  of  the  trust.    Until  then,  it  is  governed  by  the  law  of  trusts  in  land. 

The  power  of  alienation^  as  to  that  part  of  the  estate  remaining  in  land,  being 
suspended  for  the  life  of  the  widow,  no  Aurtber  limitation,  applying  to  the 
whole  fund  after  the  conversion  of  the  land,  is  good  which  suq)ends  the 
absolute  ownership  for  more  than  a  single  additional  life. 

The  contingent  bequests  of  distinct  shares  as  separate  legacies,  vesting  in  tbe 
sons  upon  their  attaining  the  age  of  21  years,  respectively,  and  in  tbe 
children  of  the  daughters  upon  the  deaths  of  their  respective  mothers,  are 
valid. 

But  further  Ihnitations  expressed  in  the  will,  by  which  the  share  of  each  son 
dying  under  21,  and  daughter  dying  without  issue,  was  to  go  to  the  surviv- 
ing children  upon  the  same  contingency,  as  to  each  taker,  as  that  on  which 
an  original  share  would  have  vested,  are  void,  because  suspending  the  abso- 
lute ownership  of  such  accruing  shares  during  one  or  more  minorities  in 
addition  to  the  lives  of  the  widow  and  the  first  taker. 

Upon  the  circumstances  of  this  case,  HM^  that  the  main  intent  of  the  testa- 
tor, to  secure  the  hicome  of  the  daughters'  shares  to  their  separate  use  and 

Smith.— Vol.  in.  71 
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theprincipai  to  their  ehndren,  Is  preserred  \»j  snppordng  his  primaixdii- 

poflitiom,  although  the  ulterior  limitatioiu  are  defeated. 
Although  limitatioDS,  had  by  statute,  are  eoTeloped  hi  a  shigle  tmst  with  ottun 

that  are  good,  the  tmst  may  be  eupported  for  its  ralid  purposes. 
Two  of  the  SODS  to  whom  shares  were  bequeathed  contiDgentlj,  by  name,  died 

before  the  testator,  aft*  arriving  at  the  age  of  21,  immarried  and  withoni 

issue;  JETsU,  that  their  faiteresto  lapsed  and  were  imdii^wsed  of  by  the  wiU. 
The  proYision  made  for  the  widow  under  a  tmst  Testing  the  entire  legal  estate 

In  the  trustees,  is  jnconsistent  with  a  right  of  dower,  and  she  is  bound  to 

elect 

Appeal  from  the  Supreme  Court.  This  was  an  amicable 
suit,  brought  to  obtain  a  judicial  construction  of  the  last 
will  and  testament  of  Michael  Burnham,  deceased.  It  was 
tried  at  a  special  term,  in  the  city  o^  New-Tork,  before  Mr. 
Justice  Mitchell,  in  January,  1854,  when  these  facts  were 
proved :  Michael  Burnham,  the  testator,  died  January  19th, 
1836,  leaving  his  last  will  duly  executed  and  in  full  force, 
bearing  date  June  15,  1825.  He  left  him  surviving,  his 
widow  Elizabeth  Burnham,  who  died  after  the  trial  and 
before  the  decision  in  the  court  below,  and  the  following 
sons,  viz.:  Charles,  Michael,  James  M.  and  Thomas,  and  four 
daughters,  who  afterwards  became,  by  marriage,  Elizabeth 
Cockle,  Harriet  Buss,  Ellen  Savage  and  Anna  A.  Sherman. 
All  the  children  surviving  the  testator  were,  at  the  time  of 
his  death,  of  full  age,  except  Thomas,  Ellen  and  Anna, 
who  were  then  minors.  Each  of  the  daughters  had  children 
living  at  the  time  of  the  trial,  aU  of  whom  were  infiuits 
under  the  age  of  twenty-one  years. 

Besides  the  children  who  survived  him,  the  testator  had 
a  son,  Warren  S.  Burnham,  named  in  the  will,  who  died 
before  him,  viz.,  December  dlst,  1827,  aged  twenty-four 
years,  unmarried,  intestate  and  without  issue;  also  a  son, 
Henry  Burnham,  who  died  before  his  father,  viz.,  Februaiy 
15,  1830,  aged  twenty-five  yean,  unmarried,  intestate  and 
without  issue. 

Three  of  the  testator's  sons  who  survived  him  had  died 
before  the  trial,  viz*;  Thomas  Buridiam,  August  21st>  1841» 
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under  the  age  of  twenty-one,  and  Charles  Burnham,  Ji^ebru- 
ary  23,  1843,  aged  thirty-six  years,  both  dying  unmarried, 
intestate  and  without  issue.  The  third,  James  M.  Burn- 
ham, died  August  31,  1849,  aged  thir^-three  years,  intes- 
tate, but  married  and  leaving  a  widow  and  two  infant 
children. 

The  testator,  by  his  will,  devised  all  his  real  estate  to  his 
sons,  Warren  S.,  Henry  and  Charles  Burnham,  *<to  hold 
the  same  unto  and  to  the  use  of  them,  the  said  Warren  S., 
Henry  and  Charles,  their  heirs  and  assigns  forever,  upon 
trust  that  they,  the  said  Warren  S.,  Henry  and  Charles 
Burnham,  or  tiie  survivors  or  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  do  and  shall,  as  soon  after  the 
death  of  my  vnfe  as  they  in  their  discretion  shall  see  fit,  sell 
and  absolutely  dispose  of  the  same,  together  or  in  parcels, 
by  public  auction  or  private  contract,  as  to  them  or  him 
shall  seem  expedient,  for  the  best  price  or  prices  in  •money 
that  can  be  reasonably  had  or  obtained  for  the  same  respect- 
ively, and  respectively  to  convey  and  surrender  the  same 
accordingly.  •  •  •  My  will  further  is,  that  the  moneys 
which  shall  arise  by  or  from  such  sale  or  sales,  as  aforesaid, 
shall  be  deemed  to  be  a  part  of  my  personal  estate,  and  that 
my  said  wife  shall,  during  her  life,  receive  and  take  to  her 
own  use  one-third  part  of  the  clear  yearly  rents  and  profits 
of  the  said  hereditaments  and  premises;  and  that  the  resi- 
due of  the  clear  yearly  rents  and  profits  of  the  said  heredita- 
ments and  premises  in  the  mean  time,  until  the  same  shall 
be  sold,  or  of  so  much  thereof  as  shall  be  remaining  unsold, 
shall  be  deemed  to  be  part  of  my  personal  estate;  and 
that  the  same  moneys,  rents  and  profits  shall  be  subject 
to  the  dispositions  hereinafter  made  concerning  my  personal 
estate." 

The  will  then  gave  all  the  testator's  personal  estate,  remain- 
ing after  payment  of  debts,  to  the  sons  before  named,  as 
trustees,  with  power  to  iavest  in  stocks  and  securities,  and 
to  change  the  investments  at  discretion,  and  required  that 
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the  trustees  **do  and  shall  pay  or  transfer  all  such  principal 
moneys,  stocks,  funds  and  securities  unto  my  sons  Warren 
S.r  Henry,  Charles,  Michael,  James  and  Thomas,  and  my 
daughters  Elizabeth,  Harriet,  Ellen  and  Anna,  equally  to 
be  divided  among  them,  share  and  share  alike ;  the  shares 
of  my  said  sons  to  become  vested  in  them  respectively  on 
their  attainmg  their  respective  ages  of  twenty-K>ne  years, 
and  to  be  paid  and  transferred  at  the  times  when  they  shall 
respectively  attain  such  age ;  and  the  shares  of  said  daugh- 
ters to  be  vested  in  my  said  trustees,  and  applied  and  dis- 
posed of  in  the  manner  hereinafter  directed ;  provided,  how- 
ever, and  I  do  hereby  declare  my  will  to  be,  that  if  any  of 
my  said  children,  being  a  son  or  sons,  shall  depart  this  life 
before  he  or  they  shall  attain  his  or  their  respective  ages  of 
twenty-one  years,  or  being  a  daughter  or  daughters,  shall 
die  without  leaving  lawful  issue,  then  the  share  or  shares  of 
him,  her  or  them  so  dying,  shall  go  and  accrue  to  the  sur- 
vivors of  my  said  children,  and  be  equally  divided  amongst 
them,  share  and  share  alike ;  and  the  same  shall  become 
vested  and  payable  or  transferable  at  such  ages  and  times  as 
his,  her  or  their  original  portion  and  portions  are  hereby 
directed  to  become  vested  and  payable  or  transferable  as 
aforesaid ;  and  in  case  of  the  death  of  any  other  of  my  said 
children  before  such  accruing  or  surviving  share  or  shares 
shall  become  vested  as  aforesaid,  then  every  such  accruing 
or  surviving  part  or  share  shall  again  be  subject  and  liable 
to  such  right,  chance,  contingency  or  condition  of  accruer, 
to  and  amongst  the  survivors  or  survivor,  and  others  or  other 
of  my  said  children,  as  hereinbefore  is  provided  touching 
the  said  original  portion  or  portions. 

''And  upon  the  further  trust  that  the  said  trustees  do  and 
shall  pay  and  apply  the  dividends  or  interest  of  the  shares 
or  share  of  such  of  my  said  sons  as  shall  not  have  attained 
the  age  of  twenty-one  years,  and  of  such  of  my  said  daugh- 
ters as  shall  be  imder  the  age  of  twenty-one  years  and 
unmarried,  for  and  towards  his,  her  or  their  maintenance 


ALBANY,  JUNE,  1858.  565 

BftTAge  «.  BuiDliaDiL 

and  education,  respectively;  and,  with  respect  to  the  shares 
of  my  said  daughters,  respectively,  my  will  is  that  the  said 
trustees  do  and  shall  pay  the  dividends,  interest  and  income 
thereof,  from  the  times  when  my  said  daughters  shall  attain 
iheir  respective  ages  of  twenty-one  years  or  be  married, 
which  shall  first  happen,  into  the  proper  hands  of  my  said 
daughters  respectively,  for  their  respective,  sole  and  separate 
use  and  benefit,  exclusively  of  any  husband  or  husbands 
with  whom  they  may  respectively  intermarry,  and  so  as  the 
same  may  not  be  subject  or  liable  ix>  the  power,  control, 
debts  or  engagements  of  any  such  husband  or  husbands; 
and  that,  from  and  immediately  after  the  decease  of  my  said 
daughters,  respectively,  the  shares  of  such  of  them  as  shall 
leave  lawful  issue  shall  go  to  and  become  vested  in  such  issue, 
and  the  shares  of  such  of  them  as  shall  die  without  leaving 
lawful  issue  shall  go  and  accrue  to  the  survivors  of  my  said 
children^  as  is  herebefore  directed.^' 

The  judge  held  several  of  the  trusts  attempted  to  be 
created  by  the  will  void,  as  tending  to  unlawful  perpetui- 
ties, and  tiiat  tiie  invalid  provisions  and  directions  were  so 
connected  with  the  legal  ones  as  to  be  incapable  of  separa- 
tion, without  destroying  the  testator's  general  scheme  and 
intent.  He  therefore  ordered  judgment  declaring  the  whole 
will  void«  The  guardian  ad  litem  of  the  infant  defendants, 
children  of  the  testator's  daughters,  whose  remainders  over 
in  fee,  after  the  death  of  their  mothers,  were  defeated  by 
the  judgment,  appealed.  The  Supreme  Court,  at  general 
term  in  the  first  district,  affirmed  the  judgment,  and  the 
guardian  appealed  to  this  court.  The  cause  was  submitted 
on  printed  arguments. 

John  P.  Crosby i  guardian,  in  person,  and  Ralph  Lockwooi^ 
for  appellant. 

Benjamin  F.  Buder,  for  respondents. 
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CoMSTOCK,  J.  The  Supreme  Court  has  determmed  in 
this  case  that  some  of  the  provisions  in  the  will  of  Michael 
Bumham,  deceased,  are  invalid,  as  tending  to  an  unlawful 
perpetuity,  and  on  that  ground  the  whole  will  has  been 
adjudged  to  be  void.  So  far  as  appears  from  the  reasons 
assigned  for  this  conclusion,  the  question  whether  the  said 
limitations  can  and  ought  to  be  cut  off,  leaving  the  other 
parts  of  the  will  to  stand,  does  not  seem  to  have  been 
examined.  We  agree  that  some  of  the  limitations  are  void 
for  the  reason  stated,  but  having  come  to  a  conclufflon  that 
the  judgment  is  erroneous  in  subverting  the  whole  will,  it 
becomes  necessary  to  examine  and  pass  upon  several  ques- 
tions  in  order  that  a  proper  judgment  may  be  rendered. 

The  provisions  of  the  will,  so  far  as  material,  may  be 
briefly  stated  as  follows :  The  testator  gave  all  bis  real  and 
personal  estate  to  trustees,  upon  trust  to  sell  the  real  estate 
after  the  death  of  his  widow,  she  to  have  one-third  of  the 
net  rents  and  profits  during  life,  and  the  other  two4hirds 
to  be  deemed  personal  estate,  and  form  a  part  of  the  trust 
fund.  That  fund  was  to  be  constituted  from  the  personal 
estate,  the  proceeds  of  the  real  estate  when  sold  (also  to  be 
deemed  personal  estate),  and  from  the  said  two-thirds  of  the 
rents  and  profits.  At  the  making  of  the  will  the  testator 
had  ten  children,  six  sons  and  four  daughters.  After  pro- 
viding, in  the  manner  stated,  for  the  consolidation  of  his 
estate  into  a  trust  fund,  he  directed  that  it  should  go  ulti- 
mately, in  equal  parts,  to  his  six  sons  and  the  children  of  his 
four  daughters,  the  shares  of  the  sons  to  <<  become  vested** 
and  be  paid  over  or  transferred  when  they  should,  respect- 
ively, attain  the  age  of  twenty-one  years,  and  the  other  four 
shares,  which  are  designated  in  the  will  as  the  shares  of  the 
daughters,  '*to  go  to  and  become  vested."  in  the  issue  of  the 
daughters,  immediately  after  their  decease,  respectively.  In 
respect  to  the  income  of  the  several  shares,  the  will  provides 
that  the  trustees  should  "apply  the  dividends  or  interest" 
of  the  sons'  shares  to  their  maintenance  and  education 
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during  their  minority,  and  of  the  daughters'  shares,  to  their 
education  and  support  until  twenty-one  or  married.  After 
the  daughters  should  arrive  at  that  age  or  be  married,  the 
income  of.  their  shares  was  to  be  paid  to  them  for  their 
separate  use,  and  not  subject  to*  any  marital  rights  of  their 
husbands.  The  will  further  provided  that  if  a  son  should 
die  before  arriving  at  the  age  of  twenty-one,  or  if  a  daughter 
should  die  without  leaving  lawful  issue,  then  the  share  of 
the  one  so  dying  was  to  go  to  the  surviving  children  of  the 
testator,  and  fall  under  the  some  contingencies  as  their 
original  shares,  and  so  on,  if  any  other  son  should  die  under 
twenty-one,  or  daughter  without  issue;  the  intention  of  the 
testator  clearly  being  that  no  original  share,  or  fraction 
of  a  share,  accruing  by  survivorship,  should  become  vested 
in  interest,  except  in  the  contingencies  named. 

Two  of  the  six  sons  named  in  the  will  died  at  the  ages  of 
twenty-four  and  twenty-five,  unmarried  and  without  iissue, 
before  the  death  of  the  testator,  which  occurred  in  1836.  The 
four  sons  who  survived  him  were  then  of  full  age,  except 
Thomas,  who  died,  a  minor  and  without  issue,  in  1841.  The 
daughters  are  all  still  living,  married,  and  have  children. 
The  testator's  wife  also  survived  him,  and  she  ib  still  living. 
It  is  quite  evident  from  this  statement  that  the  right  of  the 
daughters  to  the  separate  enjoyment  of  the  income  upon 
their  shares  in  the  estate,  and  the  rights  of  their  children  to 
the  principal  of  those  shares,  must  depeqd  on  the  question 
whether  such  parts  of  the  will  as  are  lawful,  by  themselves 
considered,  are  to  be  upheld. 

This  vrill,  in  the  first  place,  creates  a  trust  in  the  testator's 
real  estate,  and.this  trust  is  valid  within  the  55th  section  of 
the  statute  of  "  uses  and  trusts."  ( 1  R.  £.,  728.)  The  direc- 
tion of  the  will  is  to  sell  the  lands,  and  the  sale  is  to  be 
made  for  division  amongst  and  the  *' benefit  of"  legatees. 
This  was  the  ultimate  purpose,  to  take  effect  after  the  death 
of  the  widow.  I  think  it  clear,  also,  that  until  then  the 
trustees,  and  not  the  beneficiaries,  are  to  receive  the  rents 
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and  profits,  paying  one-third  to  the  widow  during  hor  life, 
end  carrying  the  other  two-thirds  into  the  general  truat  fond, 
where  they  are  to  be  applied  as  income  to  the  education  and 
support  of  the  sons  and  daughters  during  their  minorities, 
and,  in  the  case  of  the  daughters,  to  be  paid  over  to  them 
during  their  lives.  It  is  true  that  the  will,  in  the  directions 
concerning  the  '< dividends,  interest  and  income"  of  the 
estate,  does  not  in  t«rms  speak  of  the  rents  and  profits  of  the 
real  estate  before  its  ultimate  sale  and  conversion;  but  in 
the  contemplation  of  the  testator  the  real  estate  was  a  part 
of  the  fund,  subject  to  the  dispositions  which  he  made  in 
respect  both  to  principal  and  income.  Until  the  period  Son 
sale  and  conversion  shall  arrive,  I  think  it  is  the  duty  of  the 
trustees  not  to  carry  the  rents  and  profits  into  the  principal 
of  the  trust  fund,  but  to  apply  them  as  income,  according  to 
the  directions  of  the  will.  In  this  view,  there  can  be  no 
unlawfiil  accumulation.  If  the  income  is  more  than  is 
required  for  education  and  support,  the  accumulation  must 
necessarily  cease,  upon  each  share,  as  the  sons  or  daughters 
arrive  at  the  age  of  twMity-one.  (1  £»  jS.,  726,  ^87.)  In 
the  case  of  the  sons  the  principal  then  vests,  and  in  the  case 
of  the  daughters  the  direction  is  explicit  to  pay  them  the 
whole  income  after  that  period  of  their  lives.  If  the  widow 
had  died  soon  after  the  testator,  and  the  real  estate  had  been 
sold,  the  proceeds  would  form  a  part  of  the  principal  of  the 
trust  fund,  and  the  whole  would  have  fallen  under  the  die- 
positionsof  the  will,  in  favor  of  the  sons  and  daughters.  The 
testator  seems  to  contemplate  that  such  would  be  the  con- 
dition of  the  fand  at  an  early  day,  and  if  it  had  been,  there 
could  be  no  doubt  in  respect  to  the  disposition  of  all  the 
income.  But  the  widow  has  now  survived  him  over  twenty 
years,  and  while  she  lives  the  fund  cannot  take  the  consoli* 
dated  shape  it  was  intended  ultimately  to  assume.  Now,  it 
may  well  be  true,  and  from  some  facts  which  appear  I  con- 
clude it  is,  that  the  estate  was  chiefly  real,  and,  as  such,  pro- 
ductive.   In  such  a  case,  if  the  rents  and  profits  are  to 
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acoumalate  as  part  of  the  principal  of  {he  trust  fund,  the 
provision  made  by  the  testator  for  education  and  support 
out  of  income  substantially  failed,  and  the  provision  for  tiie 
daughters  during  their  lives  also  failed^  if  not  entirely,  yet 
mainly*  My  conclusion  is  that  the  trustees  were  to  receive 
tile  rents  and  profits  of  the  lands  during  the  vndow^s  lift, 
pay  over  to  her  one-third,  and  apply  the  other  two^thirds 
according  to  the  directions  of  the  testator  concerning  the 
income  of  his  estate.  These  directions  bring  the  trust  as  to 
the  lands  within  the  statute  definition  of  a  trust  to  receive 
rents  and  profits,  and  ''apply  them  to  the  use  of  any  person 
during  the  life  of  such  person,  or  for  any  shorter  term/*  (1 
R.  5-,  728,  §66,  nibd.  3.)  The  trust  was  therefore  valid  foir 
this  immediate  purpose  as  well  as  the  ultimate  purpose  of 
sale  for  the  benefit  of  legatees,  and  it  became  active  as  soon 
as  the  testator  died. 

I  do  not  overlook  the  doctrine  of  equitable  conversion, 
according  to  which  real  estate  is  deemed  to  be  changed  into 
personal  when  such  change  is  directed  and  provided  for  in  a 
will  or  other  instrument.  But  this  doctrine  must  be  taken 
with  the  qualification  that  the  change  does  not  take  place  in 
theory  until  the  period  arrives  or  event  occurs  when  the  con- 
version ought  to  be  made.  Thus,  in  the  present  case,  the  real 
estate  is  to  be  sold  and  the  proceeds  to  become  personalty  after 
the  decease  of  the  testator's  widow  and  not  before.  When 
that  period  arrives,  the  estate  will  be  deemed  to  undergo  the 
change  directed  by  the  will,  whether  then  actually  sold  or 
not.  Until  then,  the  testator  not  only  contemplated  no 
change,  but  on  the  contrary  forbid  it.  The  trust  which  he 
imposed  upon  his  real  estate  was  therefore,  in  the  first 
instance,  a  trust  in  lands,  and  the  rules  to  be  applied  to  it, 
so  far  at  least  as  questions  of  alienability  are  concerned,  are 
those  which  govern  trusts  of  that  character. 

A  valid  trust  in  lands  vests  the  whole  legal  and  equitable 
title  in  the  trustee  and  is  inalienable.  {1  R.  S.^  729,  §§  60, 
65;    Costar  v.  Lariilardj   14  Wend.,  265.)     A  sale  of  the 

Smtth.— Vol.  m.  72 
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lands  during  the  life  of  the  widow  would  be  in  contraven- 
tion of  the  trust  declared  on  the  face  of  the  will  and  there- 
fore yoid«  ( ^  65.)  The  conclusion  follows,  that,  in  examining 
the  further  provisions  of  the  will,  in  order  to  ascertain 
whether  any  and  what  limitations  are  unlawful  as  tending 
to  the  creation  of  perpetuities,  the  life  of  the  widow  of  the 
testator  is  to  be  reckoned  as  one  of  the  two  beyond  which 
the  absolute  ownership  of  ihe  shares  given  to  the  sons  and 
daughters,  or  children  of  the  daughters,  cannot  be  suspended. 
It  is  true  that  the  particular  trust  of  which  I  have  been 
speaking  does  not  embrace  the  whole  fund  subject  to  the 
ultimate  dispositions  of  the  will.  But  the  real  estate  evi- 
dently constitutes  the  greater  portion  of  that  fund,  and  the 
whole  was  so  blended  in  the  testator's  mind,  and  in  the  con- 
tingent limitations  of  the  various  shares  in  which  it  was  to 
go  to  his  descendants,  that  I  shall  attempt  no  separation  for 
the  purpose  of  saving  a  limitation  in  respect  to  one  portion 
of  the  fund  and  cutting  it  off  in  respect  to  another.  These 
limitations  are  impressed  upon  the  whole  fund,  without  dis- 
crimination between  the  sources  from  which  it  was  to  be 
derived;  and,  therefore,  if  the  continuance  of  a  particular 
life,  on  which  an  inalienable  trust  depended,  suspends  the 
power  of  alienation  as  to  one  portion  of  the  blended  mass, 
no  further  limitation,  applying  equally  to  all  portions,  can  be 
good  which  keeps  the  ownership  in  abeyance  for  more  than 
a  single  additional  life. 

I  come  now  to  the  consideration  of  the  contingent  limi- 
tations, which  are  supposed  to  suspend  the  absolute  owner- 
ship of  the  shares  given  to  the  testator's  descendants  beyond 
two  lives  in  being  at  his  death,  which  is  the  longest  period 
allowed  by  law.  We  have  already  seen  that  the  particular 
trust  in  the  real  estate,  which  must  last  as  long  as  the  widow 
lives,  creates  a  suspension  of  the  power  to  alienate  for  one 
life,  which  affects  all  the  shares  alike.  Ailer  her  death,  the 
question  must  be  considered  in  reference  to  each  share  separ 
rately,  because  each  is  given  as  a  separate  legacy  or  distinct 
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portion  of  the  estate.  The  whole  estate,  it  is  true,  is  then 
consolidated  under  one  trust;  but  it  is  a  trust  for  dis- 
tribution and  payment  to  each  beneficiary  at  the  times  and 
upon  the  events  specified  in  the  will.  This  is  a  trust  in 
personal  property,  with  which  the  statutes  of  <^uses  and 
trusts*'  in  lands  has  nothing  to  do.  ( Kane  v.  Gotty  24  Wend.^ 
641.)  If  the  beneficial  interests  under  the  will  had  been 
given  to  all  the  children  in  joint  tenancy,  and  the  will  had 
provided  that  the  whole  estate  should  be  kept  under  this 
trust  until  all  the  lives  or  minorities  were  spent,  then  it  may 
well  be  that  the  absolute  ownership  of  the  whole  would  be 
deemed  suspended.  If  so,  the  trust  and  all  the  interests 
dependent  upon  it  would  fisiil.  Such  is  not  the  structure  of 
this  will.  There  is  indeed  but  one  fund,  which  is  embraced 
in  a  single  trust,  but  the  interests  carved  out  of  it  are  entirely 
distinct.  The  trust  itself  is  necessarily  divisible  as  often 
as  the  beneficial  dispositions  of  the  will  call  for  a  division 
and  separation  of  any  portion  of  the  estate  from  the  residue. 
When  the  share  of  any  beneficiary  vests  according  to  the 
vnll  and  becomes  payable,  it  is  the  duty  of  the  trustees  to 
pay  it  over  accordingly,  and  the  trust  as  to  that  share  at 
once  ceases.  If  a  different  rule  of  construction  were  to  be 
applied  to  wills  framed  as  this  is,  it  would  lead  to  endless 
prolixity  in  the  preparation  of  such  instruments,  because, 
although  a  testator  might  desire  to  make  provisions  precisely 
alike  for  numerous  descendants,  it  would  be  necessary  for 
him  to  frame  a  separate  clause  and  perhaps  a  separate  trust 
for  each  one.  ( Mason  v.  Mason^n  Executors^  2  Sand.  Ch.  R., 
432 ;  De  Peyster  v.  Clendinning,  8  Paige.^  296 ;  and  S.  C.  on 
appeal^  26  Wend.^  21.) 

It  results  from  these  considerations  that  the  bequests  of 
portions  of  the  estate  to  the  testator's  oons,  to  vest  and 
become  payable  when  they  should  severally  arrive  at  the 
age  of  twenty-one,  and  of  portions  to  the  daughters'  chil- 
dr^,  to  vest  and  become  payable  on  the  death  of  the  daugh- 
ters, respectively,  are  valid.    These  bequests  are  of  course 
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contingent :  in  the  case  of  the  sons  the  contingency  being 
that  they  attain  the  age  of  twenty-one,  and  in  the  case  of 
the  daughters  that  they  leave  children  surviving  them.  But 
in  either  case  the  coii^gency  must  hi^pen,  if  at  all,  within 
the  compass  of  a  single  life  in  being  at  the  death  of  the 
testator.  But  all  the  further  limitations  engrafted  upon 
these  portions,  which  can  have  the  effect  to  keep  the  owner- 
ship any  longer  in  suspense,  are  void.  A  suspension  of 
ownership,  during  a  minority,  may  be  a  suspension  during  a 
life,  and  therefore  a  minority  does  not  admit  of  a  further 
contingeht  limitation  where  a  life  would  not.  It  has  ahready 
l>een  shovm  that  the  preliminary  trust  in  the  lands  tied  up 
the  estate  during  the  widow's  life.  The  statute  declares,  in 
the  case  of  a  will,  that  the  <' absolute  ownership  of  personal 
property  shall  not  be  suspended  by  any  limitation  or  condi- 
tion for  a  longer  period  than  during  the  continuance  and 
until  the  termination  of  not  more  than  two  lives  in  being  at 
the  death  of  the  testator."  {1  R.  S.,  773,  ^  1.)  But  estates 
cannot  be  tied  up  during  one  life  by  a  trust  in  lands,  and 
then  for  two  lives  more  as  personal  property,  by  means  of  a 
direction  to  c<mvert  them  into  money  or  personalty,  and 
then  impressiDg  on  them  new  limitations  in  that  form. 
The  first  bequests,  then,  to  the  sons  and  the  daughtcirs'  chil- 
dren, including  the  dispositions  of  income  until  those  bequests 
should  vest  or  fail,  were  good.  The  limitations  over,  in  case 
of  the  failure  of  all  or  any  one  of  them,  were  void. 

Can  those  ulterior  limitations  over  be  dropped  and  the 
primary  disposition  of  the  estate  be  allowed  to  stand?  This 
should  be  done  if  the  intentions  of  the  testator  will  be 
thereby  effectuated  rather  than  defeated.  It  is  easy  of 
demonstration  that  such  will  be  the  case.  In  solving  such 
an  inquiry,  we  are  entitled  to  look  not  only  at  the  will  but 
at  the  external  circumstances  in  order  to  see  its  practical 
results. 

In  the  first  place,  the  daughters  are  married  and  theyall 
have  children.    A  leading  motive  which  prompted  the  tea- 
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tator  to  make  this  will  mast  have  been  to  secure  the  iooome 
of  the  daughters'  shares  to  their  sole  and  separate  use,  and 
the  principal  to  their  children*  Without  this  design,  there 
were  but  little  occasion  for  the  will,  for  the  testator  has  not 
altered  the  proportions  which  his  descendants  would  take 
by  distribution  or  descent.  This  was  a  lawful  design,  and 
it  ought  not  to  be  thwarted  unless  there  is  some  rule  of  law 
which  requires  it  to  be  done* 

In  the  next  place,  three  of  the  four  sons  who  survived  the 
testator  had  attained  the  age  of  twenty-one  when  he  died. 
Their  shares,  therefore,  vested  immediately  by  the  very 
terms  of  the  will.  In  respect  to  those  shares,  as  well  as  all 
the  others,  there  was,  and  there  still  is,  a  practical  difficulty 
in  the  way  of  paying  them  over.  The  real  estate  cannot, 
during  the  life  of  the  widow,  be  sold  and  brought  into  the 
fund  for  distribution ;  but  the  shares  all  vest  in  interest  at 
the  times  and  upon  the  events  specified  in  the  will. 

One  of  the  sons,  Thomas,  died  after  the  testator,  and 
under  the  age  of  twenty-one^  intestate,  unmarried  and 
without  issue.  His  portion,  therefore,  never  vested.  The 
further  limitations  of  that  share  over  to  the  survivors,  being 
also  contingent  in  their  nature,  as  are  now  Iseen,  were  void, 
and  the  beneficial  interest  in  the  share  must  therefore  be 
regarded  as  undisposed  of  by  the  will.  But  this  result  does 
not  materially  interfere  with  the  testator's  general  plan* 
Regarding  it  as  undisposed  of,  the  widow  was  entitled  to 
some  portion  of  it,  as  in  cases  of  intestacy.  The  surviving 
children,  or  their  representatives,  were  entitled  to  the  residue 
by  the  rules  of  distribution,  as  they  would  be  entitled  to 
the  whole  according  to  the  will,  but  for  the  invalidity  of  the 
contingent  limitations  over  in  their  &vor»  The  only  con- 
sequence is,  that  the  widow  takes  a  minute  fraction  of  the 
estate  which  the  will  does  not  give  to  her.  The  value  of 
the  lapsed  portion  being  ascertained,  the  law  will  determine 
how  much  of  it  went  to  the  widow  and  how  much  to  the 
children  of  the  testator.    The  legal  interest  in  the  whole 


574     CASES  IN  THE  COURT  OF  APPEALS. 

Sarage  «.  Burnham. 

eBtate,  it  may  be  well  to  observe,  was  in  the  trustees  until 
the  lapse  occurred.  It  was  in  them  for  the  very  purpose  of 
sustaining  and  feeding  the  original  contingent  limitation  to 
Thomas,  as  well  as  all  the  other  valid  limitations  and  pur- 
poses of  the  will.  The  equitable  interests  were  all  in 
abeyance  until  they  should  become  vested  according  to  the 
will,  or  until  they  should  lapse  and  go  in  a  course  of  descent 
or  distribution.  The  devolution,  therefore,  of  the  share 
of  Thomas  upon  the  next  of  kin  of  the  testator  must  be 
deemed  to  have  taken  place  at  the  time  the  share  lapsed, 
and  not  at  the  testator's  death.  This  avoids  the  incongruity 
which  has  been  suggested,  of  Thomas  taking,  as  one  of  the 
testator's  next  of  kin,  a  portion  of  a  share  lapsed  by  his  own 
death. 

As  already  stated,  the  four  daughters  all  have  children* 
If  the  children  of  any  one  of  them  should  all  die  before 
their  mother,  and  she  should  leave  no  issue,  an  event  now 
very  improbable,  then  the  share  given  to  such  children  can- 
not vest  under  the  will,  the  further  limitations  being  con- 
tingent and  void.  There  is  yet,  therefore,  a  possibility  that 
the  bequest  of  the  four  shares  thus  situated  may  fail.  At 
least,  the  possibility  exists  in  respect  to  the  shares  given  to 
the  children  of  the  three  daughters  first  dying,  because  the 
limitations  over,  in  case  no  children  survive,  will  still  be  con- 
tingent on  the  event  of  the  remaining  daughter  leaving  issue. 
If  in  the  course  of  nature  these  possibilities'  shall  become 
facts,  if  one  or  more  of  these  four  shares  shall  lapse,  a 
devolution  will  then  take  place  upon  the  testator's^  next  of 
kin,  as  it  has  already  taken  place  in  respect  to  the  share  of 
the  son  Thomas.  But  this  certainly  is  no  reason  why  the 
valid  provisions  of  the  will  should  not  be  sustained^  so  thai 
the  daughters'  children  may  take  the  bounty  designed  for 
them  when  they  shall  become  entitled  to  it. 

We  are  next  to  consider  the  fate  of  the  shares  given  to 
the  two  sons  who  died  before  the  testator,  after  arriving  at 
the  age  of  twenty-one,  unmarried,  and  without  issme.    The 


ALBANT,  JXTITE,  1858.  575 

BftTige  «.  Bnrnham. 

general  rule  is  clear,  that,  if  the  legatee  dies  before  the  tes- 
tator, the  legacy  becomes  extiogaished  and  the  thing  or  sum 
given  sinks  into  the  residue  or  goes  as  so  much  of  the  estate 
undisposed  of.  To  thb  rule  there  are  not  a  few  exceptions, 
as  well  settled  as  the  rule  itself,  one  of  which  would  include 
this  case  if  the  two  sons  had  died  before  attaining  the  age 
of  twenty-one.  In  that  event  the  very  terms  of  the  will 
would  have  given  their  shares  to  the  children  who  survived 
them  and  the  testator.  (  Roper  on  Legaciest  329,  330 ;  1  Jac. 
Sf  Walk.,  1 ;  1  P.  Wms.,  274.)  But  these  sons  lived  to  the 
age  when  their  shares  were  to  vest.  If  they  had  survived 
the  testator,  the  limitation  over  could  not  take  effect  upon 
their  decease,  and  quite  as  plainly  it  cannot  in  the  event  of 
their  dying  before  the  testator.  The  substituted  limitation 
cannot  take  effect,  because  the  event  occurred  which  by  the 
terms  of  the  will  defeated  it.  ( RapeVf  336. )  Another  excep- 
tion to  the  rule  is,  where  bequests  are  given  to  a  class  of 
persons  as  tenants  in  common,  as  to  the  children  of  the  tes- 
tator or  of  some  other  person.  In  such  case,  those  of  the 
class  described  who  survive  the  testator  are  deemed  to  be 
the  exclusive  objects  of  the  gift.  But  when  a  will  directs  an 
aggregate  fund  to  be  divided  amongst  individuals  by  name, 
share  and  share  alike,  the  rule  seems  to  be  well  settled  that 
the  interests  of  those  dying  before  the  testator  are  deemed 
to  have  lapsed.  (2  Wm$.  onExecutorSf  763 ;  Ropery  331,  and 
coHB  eked.)  I  can  find,  indeed,  in  the  books  no  exception,  to 
the  general  rule  first  stated,  which  will  include  the  portions 
given  to  these  two  sons.  Those  portions,  therefore,  being 
two-tenths  of  the  whole  fund,  must  be  considered  as  undis- 
posed of  by  the  will,  and  will  go  according  to  the  rules  of 
distribution.  This  conclusion,  however,  it  is  proper  to 
observe,  will  not  affect  the  legal  estate  vested  in  the  trustees. 
From  this  examination  of  the  practical  results  of  sustain- 
ing those  limitations  of  the  will  which  are  consistent  with 
the  rules  of  law,  it  is  evident  that  the  primary  dispositions 
in  favor  of  the  sons  who  survived  the  testator  and  attained 
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the  age  of  twentj-onei  and  in  favor  of  the  daughters  and 
their  children,  can  take  effect  according  to  hk  intention,  and 
that  his  general  plan  will  be  promoted  rather  than  defeated* 
The  will|  in  its  valid  provisions,  devotes  the  income  of  the 
several  shares  to  the  education  and  support  of  the  sons  and 
daughters  during  their  minority,  and  puts  the  principal  in 
trust  until  the  shares  are  to  vest  It  gives  to  each  daughter 
the  whole  income  of  her  share,  after  twenty-one  or  marriaget 
during  her  life,  free  from  the  control  of  her  husband.  The 
principal  vests  in  each  of  the  sons  on  arriving  at  the  age  of 
twenty-one,  and  in  the  children  of  each  daughter  on  her 
decease.  These  are  the  objects  which  the  testator  had 
principally  in  view.  If  these  objects,  or  any  of  them^  &il, 
then  there  are  further  limitations  over,  which,  as  we  have 
seen,  are  invalid ;  but  the  invalidity  of  those  should  not,  in 
reason  or  justice,  be  allowed  to  subvert  the  testator's  pri- 
mary and  fundamental  design. 

It  is  truly  said,  however,  that  all  the  limitations,  as  well 
those  which  are  bad  as  those  which  are  good,  are  enveloped 
in  a  single  trust;  and  on  this  ground  it  is  claimed  that  the 
whole  trust,  and  all  the  dispositions  dependent  on  it,  must 
fall  to  the  ground.  It  needs  no  argument  to  show  that  a 
trust  created  for  a  single  purpose,  unauthorized  by  law,  is 
void ;  but  it  does  not  follow  that  an  entire  trust  is  void  where 
it  is  made  to  subserve  also  another  purpose  which  is  lawful. 
It  has  sometimes  been  thought  that  the  maxim,  *'  void  in 
part  void  in  0to"  expresses  a  general  principle  of  law;  but 
in  reality  it  does  not,  as  every  one  must  see  on  a  moment's 
reflection.  In  the  nature  of  things,  in  reason,  and,  above 
all,  in  justice,  it  may  and  must  be  true  that  a  deed,  a  will 
or  other  instrument  can  in  part  be  good,  although  another 
part  is  void  because  in  contravention  of  positive  law. 
This  subject  was  carefully  considered  in  the  late  Court  of 
Errors,  in  the  case  of  Darling  v.  Rogers  (22  W€nd.f  483), 
where  the  trust  was  to  mortgage  as  well  as^to  sell  real  estate 
for  the  payment  of  debts ;  and  it  was  unanimously  held  that 
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the  trast  was  valid  for  the  purpose  of  sale,  although  the 
statute  ( 1 IL  5.,  728,  ^  56 )  did  not  allow  it  for  the  purpose 
of  raising  money  on  mortgage  for  the  benefit  of  creditors. 
In  Kane  v.  GoU  (7  Paiges  621;  S.  C,  m  appeal,  24  Wend., 
641 )  the  very  question  was  determined  by  the  chancellor 
and  the  Court  of  Errors,  in  the  case  of  a  will  containing 
several  limitatioDs,  some  of  which  were  void  as  tendmg  to  a 
perpetuity,  and  all  of  them  being  involved  in  a  smgle  trust 
It  was  there  held  that  the  valid  limitations  and  the  trust  on 
which  they  were  dependent  should  stand.  I  am  not  sure 
whether  there  is  anything  in  the  subseqaent  case  of  Harru 
V.  Clark  (3  Sdd.,  242),  decided  by  this  court,  inconsistent 
vnth  the  doctrine  thus  settled.  It  is  quite  certain  that  the 
doctrine  was  not  at  all  examined  when  that  case  was  deci- 
ded, and  that  the  cases  which  I  have  mentioned  were  not 
noticed.  ( Curtis  v.  Leadu,  16  N.  F.,  96.) 

A  farther  question  has  been  made,  whether  the  widow  of 
the  testator  is  entitled  to  dower  in  the  real  estate  in  addition 
to  the  provision  made  for  her  by  the  will.  The  familiar  rule 
on  this  subject  is,  that  a  wife  is  not  put  to  her  election 
between  dower  and  a  testamentary  disposition  in  her  favor, 
unless  it  clearly  appear  from  the  will  that  the  provision 
made  for  her  was  intended  as  a  substitute  for  that  to  which 
she  is  entitled  by  law.  The  intention  need  not  be  declared 
in  express  words.  It  may  be  implied,  if  the  claim  of  dower 
would  be  plainly  inconsistent  with  the  will.  In  this  case 
the  testator  devised  and  bequeathed  all  his  estate,  real  and 
personal,  to  trustees;  the  real  estate  upon  trust  to  sell  after 
the  death  of  his  wife.  During  her  life  she  was  to  have  one- 
third  of  the  clear  rents  and  profits,  and  the  other  two*thirds 
were  to  go  into  the  general  trust  fund  for  distribution.  The 
entire  estate,  with  all  its  income,  except  the  one  third  of  the 
rents  and  profits  of  the  land,  is  given,  in  the  clearest  possi- 
ble terms,  to  the  testator's  children  and  the  children  of  his 
daughters.  It  is,  therefore,  impossible  for  her  to  receive  any 
part  of  it,  except  what  is  there  expressly  given  to  her»  with- 
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out  subTeiting  the  will  to  that  extent.  If  no  provisioQ  had 
been  made  for  her,  she  would  haye  been  entitled  to  have  one- 
third  of  the  real  estate  set  off  to  her  during  life,  and  in  this 
.  she  would  have  held  the  legal  estate.  Inconsistently  with 
this,  the  will  gives  the  legal  estate  in  all  the  lands  to  trus- 
tees, and  directs  that  she  shall  have  one-third  of  the  rents; 
tiie  other  two-thirds  to  go  into  a  personal  fund  for  distribu- 
tion. A  claim  of  dower  in  the  same  lands  cannot  stand 
with  these  provisions ;  and  we  must,  therefore,  hold  Uiat  the 
widow  was  bound  to  elect  whether  she  would  take  her 
dower  or  the  provision  in  her  favor  made  by  the  will. 

We  have  now  disposed  of  the  leading  points  which  can 
arise  under  the  will  in  question.  Upon  another  trial  or 
hearing  in  the  Supreme  Court,  the  rights  of  the  parties  will 
be  adjudged  ih  accordance  with  the  principles  which  have 
been  stated,  and  if  the  case  shall  involve  further  details, 
those  will  also  be  settled  by  the  judgment  of  that  court  to 
be  rendered  on  such  trial. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

RoosBVBLT,  J.,  delivered  an  opinion  concurring  with  that 
ct  CioMSTOCK,  J.,  in  sustaining  the  will,  so  far  as  relates  to 
the  devise  to  the  children  of  the  testator's  daughters,  and  in 
holding  void  the  contingent  limitations  over,  in  the  event  of 
their  dying  without  issue.  In  respect  to  the  shares  of  the 
two  sons,  who,  after  attaining  their  majority,  died  in  the 
lifetime  of  the  testator,  he  said :  Two  of  the  sons  of  the 
testator,  named  in  his  will,  and  provided  for  by  it,  died 
before  their  father;  and  this  change  of  circumstances  has 
given  rise  to  still  another  difficulty.  Do  the  two  shares  of 
the  two  deceased  sons  lapse  and  pass  to  the  testator's  heirs 
and  next  of  kin,  as  if  there  had  been  no  will?  Or,  do  they, 
as  in  ordinary  cases,  go  merely  to  diminish  the  divisor  and 
increase  the  dividend  among  the  remaining  eight? 

The  will  directs  the  fund  to  be  paid  and  transferred  "  unto 
my  sons  Warren,  Henry,   Charles,  Michael,  James  and 
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Thomas,  and  my  daughters  Elizabeth,  Harriet,  Ellen  and 
Ann,  equally  to  be  divided  among  them,  share  and  share 
alike."  These,  it  is  conceded,  were  all  his  children;  and  it 
is  obvious  that  they  were  provided  for  in  that  character  and 
in  that  only.  The  bounty  was  that  of  a  parent,  and  of  a 
parent  having  no  preferences  among  his  children.  Warren 
and  Charles,  who  died,  were  the  same  to  him  as  Henry 
Michael,  James  and  Thomas,  who  survived.  The  ten,  when 
he  made  his  will,  were  his  all;  and,  when  he  died,  and  his 
will  took  effect,  the  eight  were  equally  his  all.  The  same 
reason  which  dictated  the  division  into  ten  shares  when 
there  were  ten  children,  was  equally  potent  to  call  for  a 
division  into  eight  shares  when  there  were  only  eight  chil- 
dren. If,  then,  the  testator  clearly  meant  all  his  children, 
be  their  number  more  or  less,  shall  the  mere  surplusage  of 
giving  tiiem  names  defeat  his  obvious  intent?  Suppose  a 
child  unexpectedly  born  to  the  testator  after  maldug  his 
will — Mr.  Burnham,  it  will  be  remembered,  did  not  die  fox 
ten  years  or  more — ^would  the  court  say  that  such  child  was 
intended  by  the  father  to  be  excluded  from  his  bounty 
merely  because  the  other  children  had  been  named  before  it 
was  bom?  The  case  of  nephews  and  nieces,  one  of  those 
cited  as  authority,  stands  upon  a  very  different  footing  from 
that  of  a  man's  own  children.  Nature  and  law  both  make 
the  distinction,  and  presumptions  and  implications,  which 
would  be  unavoidable  in  the  one  case,  might  be  very  unEe- 
liable,  and  for  that  reason  inadmissible  in  the  other.  The 
judgment  of  the  Supreme  Court,  declaring  all  the  provisions 
in  the  will  to  be  void,  should  be  reversed. 

All  the  other  judges,  except  Strong,  J.,  who  expressed 
so  opinion,  concurred  in  the  opinion  of  Cohstock,  J. 

Judgment  reversed  and  new  trial  ordered. 
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Van  Heuben  &  Chables  v.  Radcuff. 

A  proYlBion  in  a  lease,  whereby  the  lessee  mortgages  all  bis  chattels  ixp<m  the 

demised  premises,  "  an  inventory  whereof  is  to  be  made  and  annexed,"  as 

security  for  the  rent  reserved,  is  good  as  a  mortgage  of  the  property  npon 

-  the  premises  at  the  Ume  of  making  the  lease,  though  no  inventory  thereof 

bo  annexed. 

It  seems  that  such  a  provision,  in  respect  to  property  which  might  thereafter 
be  brought  upon  the  premises,  would  be  void,  as  agidnst  the  policy  of  the 
act  to  abolish  distress  for  rent,  per  Denio,  J. 

An  assignee  In  trust  for  creditors  cannot  impeach  sucb  ft  n&ortgage  for  want 
of  registry  under  ch.  279  of  1888. 

Action  for  money  had  and  received  to  the  plaintiffib'  use. 
The  answer  was  a  general  denial.  The  facts  were  these : 
In  1854,  Eliza  Lamb  and  others  demised  to  Wm.  Ghriffin,  Jr., 
a  hotel  in  Albany,  called  the  Mansion  House,  for  fiye  years 
from  the  first  of  May,  at  an  annual  rent  of  $3,000,  payable 
quarterly,  at  the  usual  quarter  dajrs.  The  lease  contained 
the  following  clause:  *'And  said  party  of  the  second  part, 
lessee,  hereby  mortgages  and  assigns  to  said  parties  of  the 
first  part,  lessors,  all  the  furniture,  goods  and  chattels  of 
the  said  party  of  the  second  part,  in  and  upon  the  said  pre- 
mises, or  which  may  hereafter  during  this  lease  be  therein, 
an  inventory  whereof  is  to  be  made  and  hereto  annexed,  as 
part  of  these  presents,  as  security  for  the  rent  above  reserved, 
with  full  power  to  the  parties  of  the  first  part,  if  said  rent 
shall  remain  due  and  unpaid  for  thirty  days  after  the  time 
fixed  above  for  the  payment  thereof,  to  enter  in  and  upon 
said  premises  and  take  possession  of  said  mortgaged  pro- 
perty and  sell  the  same,  and  out  of  the  proceeds  to  reserve 
the  amount  of  the  rent  due,  and  the  costs  and  expenses  of 
said  proceeding,  paying  the  surplus,  if  any,  to  the  said  party 
of  the  second  part."  There  was  a  considerable  amount  of  fur- 
niture belonging  to  Grifiin  in  the  hotel  at  the  execution  of  the 
lease,  and  other  furniture  was  afterwards  purchased  by  him 
and  placed  therein.    He  continued  to  pay  his  rent  until  May 
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1,  1857,  but  on  that  day  (750  for  one  quarterns  rent  became 
due  and  was  suffered  to  remain  unpaid,  and  on  the  four- 
teenth day  of  the  same  month  he  made  a  general  assign- 
ment to  the  defendant,  for  the  benefit  of  his  creditors,  with 
preferences  in  favor  of  certain  of  them,  but  not  of  the  par- 
ties entitled  to  this  rent.  The  lessors  had,  before  this  time, 
sold  the  premises  and  assigned  the  lease  to  the  plaintiffi, 
who  gaye  notice  to  the  defendant  of  the  rent  being  in  arrears 
and  claimed  the  same  from  him.  The  defendant,  as  assignee, 
sold  and  converted  the  property  of  Griffin  into  money,  and 
still  held  the  same.  The  portion  of  the  proceeds  which 
arose  out  of  the  sale  of  the  furniture  which  was  in  the 
hotel  when  the  lease  was  executed,  was  sufficient  to  pay 
the  rent  owing  to  the  plaintiffs;  but  the  defendant,  though 
a  demand  was  made  prior  to.  the  commencement  of  the 
action,  refused  to  pay  it  to  the  plaintiffs.  The  mortgage 
was  never  filed,  nor  any  note  or  index  of  it  made  in  the 
clerk's  office  of  Albany  county. 

The  referee,  before  whom  the  case  was  tried,  found  the 
foregoing  facts,  and  stated  as  his  conclusions  of  law,  that  the 
clause  in  the  lease  was  a  valid  mortgage  of  the  furniture 
actually  in  the  hotel  when  it  was  executed  ;  that  the  want 
of  an  inventory  did  not  impair  its  effect,  and  that  the  plain- 
tiffs were  entitled  to  recover  the  amount  of  the  rent  of  the 
defendant,  out  of  the  fimds  of  the  estate  of  which  he  was 
the  trustee.  He  held  that  the  defendant  could  not  be  con- 
sidered a  purchaser  in  good  faith,  within  the  meaning  of  the 
act  requiring  chattel  mortgages  to  be  filed.  (Lam  of  1883, 
ch.  279.) 

The  judgment  on  the  report  was  affirmed  at  a  general 
term  of  the  Supreme  Court  in  the  third  district,  and  the 
defendant  appealed  to  this  court  The  case  was  submitted 
on  printed  points. 

John-  H.  Reynolds f  for  the  appellant. 

&  O.  Shepardi  for  the  respondents. 
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Denio,  J.  The  provisiou  in  the  lease  amoanted  to  a  valid 
mortgage  of  the  furniture  then  in  the  hotel.  There  was  a 
concurrent  contract,  made  upon  good  consideration,  for  the 
payment  of  money  at  future  periods,  and  it  was  lawful  to 
secure  the  debt  thus  created  by  a  conditional  conveyance  of 
the  personal  property. 

No  question  arises  upon  that  part  of  the  clause  which 
professes  to  mortgage  the  property  which  Griffin  should 
thereafter  purchase  and  place  in  the  hotel,  as  no  portion  of 
the  recovery  is  on  account  of  such  property ;  and  the  case 
will  afford  no  countenance  to  the  idea  that  such  an  arrange- 
ment could  be  sustained  as  a  mortgage.  If  it  could  be 
done,  I  do  not  see  but  that  the  remedy  of  distress  for  rent 
might  be  restored  by  the  act  of  the  parties  in  spite  of  the 
will  of  the  legislature. 

The  omission  to  prepare  and  annex  an  inventory  to  the 
instrument  does  not  affect  its  validity.  The  title  to  the  fur- 
niture passed,  by  way  of  mortgage,  at  the  execution  of  the 
lease.  The  instrument  was,  by  its  terms,  intended  to  be 
operative  from  that  moment.  The  making  of  an  inventory 
was  an  act  to  be  subsequently  performed. 

The  principal  point  insisted  on  in  the  brief  of  the  counsel 
for  the  defendant  is,  that  he  is  to  be  considered  as  repre- 
senting creditors,  or  as  a  purchaser  in  good  faith,  and  that 
he  can  therefore  avoid  the  mortgage  because  it  was  not 
filed  pursuant  to  the  act  of  1838  {ch.  279).  To  support 
this  position  the  counsel  relies  upon  what  was  said  by  Chan- 
cellor Kekt,  in  Dey  v.  Dunham  (2  John.  Ch.R.,  188),  to  the 
effect  that  a  conveyance  to  pay  debts  was  a  valid  convey- 
ance founded  on  a  good  consideration.  He  accordingly 
decided  that  the  plaintiffs  in  the  suit  before  Mm,  who  were 
assignees  in  trust  for  creditors,  were  to  be  regarded  as  bona 
fide  purchasers  in  such  a  sense  as  to  enable  them  to  avoid  a 
prior  unregistered  mortgage.  The  decree  in  that  case  was 
reversed  on  another  ground  in  the  Court  for  the  Correction 
of  Errors.  ( 15  John.^  555.)    The  learned  chancellor  himself 
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appeaiB  to  have  afterwards  changed  the  opinion  which  he 
expressed  in  that  case ;  for  in  Hnggerty  v.  Palmer  ( 6  John.  Ch* 
jR.9  437 )  he  held  that  a  voluntary  assignee  for  the  benefit 
of  creditors  could  not  avoid  an  equitable  right  to  goods  of 
the  assignors  resting  in  a  third  person.  In  Slade  v.  Van 
Vechten  { 11  Paige^  21 ),  Chancellor  Walworth  decided  that 
a  voluntary  trustee  under  such  an  assignment  was  not  a 
bona  Jide  purchaser,  within  the  meaning  of  the  statute  which 
protects  the  title  of  such  a  purchaser  of  goods  subject  to 
execution  before  an  actual  levy* 

In  regard  to  commercial  paper,  it  has  long  been  settled 
that  no  person  can  claim  the  title  of  bona  fide  holder  who 
receives  the  bill  or  note  on  account  of  a  precedent  debt^ 
iliere  being  no  new  consideration  nor  anything  parted  with 
by  the  indorsee  at  the  time.  The  cases  upon  this  point  are 
mentioned  in  the  opinion  of  Judge  Johnson,  in  Youngs  v.  Lee 
(2  Kern, J  551).  The  principle  of  these  cases  is  analogous 
to  that  under  consideration. 

In  Dickerson  y.  Tillingkast  (4  Paige^  215),  the  question 
was  between  the  holder  of  an  unrecorded  mortgage  and  a 
subsequent  grantee  of  the  mortgaged  premises,  the  con<- 
aideration  of  whose  purchase  was  a  precedent  debt.  The 
case  was  very  much  discussed  at  the  bar,  and  was  examined 
by  Chancellor  Walworth  with  great  care.  He  came  to  the 
conclusion  that  the  mortgagee  was  entitled  to  the  priority. 
He  considered  the  principle  of  equity  to  be  well  settled,  that 
if  one  take  title  to  real  estate  in  payment  of,  or  as  security 
for,  a  previous  debt,  without  giving  up  any  security  or 
divesting  himself  of  any  right,  or  placing  himself  in  a  worse 
situation  than  he  would  have  been  if  he  had  received  notice 
of  a  prior  equitable  title  or  lien  previous  to  his  purchase, 
a  court  of  equity  will  not  permit  him  to  retain  the  title, 
which  he  had  thus  obtained,  to  the  injury  oi  one  having  a 
prior  equity. 

When  the  act  respecting  the  filing  of  chattel  mortgages 
was  passed,  the  term  bona  fide  purchaser  had  acquired  a  set- 
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tied  meaDingf  which  did  not  include  a  person  whose  pui^ 
chase  was  on  account  of  an  existing  debt,  and  who  parted 
with  no  property  or  right  to  obtain  his  conyeyance.  The 
case  of  a  conyeyance  of  a  debtor's  property  to  trustees,  to 
enable  him  to  make  preferences  among  his  creditors,  does  n6t 
stand  on  a  better  footing  than  a  transfer  to  a  single  creditor 
as  security  for  his  debt.  From  the  nature  of  the  case,  the 
creditors  part  with  nothing.  They  are  not  necessarily  er 
usually  consulted.  They  take  precisely  what  the  conyey- 
ance giyes  them,  and  they  part  with  no  existing  rights.  The 
property  is  subject  to  the  same  equities,  in  the  hands  of  the 
trustees,  which  existed  against  it  immediately  before  the 
execution  of  the  assignment. 

When  a  conyeyance  is  said  to  be  yoid  against  creditors, 
the  reference  is  to  such  parties  when  clothed  vnith  their 
judgments  and  executions,  or  such  other  titles  as  the  law 
has  proyided  for  the  collection  of  debts.  The  beneficiaries^ 
under  the  yoluntary  assignment  to  the  defendant,  are  not^.' 
in  a  condition  to  claim  the  rights  of  creditors  or  to  question^ 
the  prior  dispositions  of  their  debtors  which  he  could  no4{ 
himself  haye  ayoided. 

It  follows  that  the  judgment  of  the  Supreme  Court  oug^t 
to  be  affirmed. 

CoHSTOCK,  J.,  was  absent;  all  the  other  judges  concurring. 

Judgment  affirmed. 


Thb:  Pbofle,  ex  reL  Edwin  Smith,  v.  Azaruh  C.  Flaoo. 

Whether  servioes,  reqniriDg  snch  scientiflc  knowledge  and  profeMiona]  skiO 
as  those  of  a  suryeyor  in  the  making  a  snrvej  and  map  of  the  wharrea 
and  piers  of  New-Tork  city,  are,  within  the  amended  charter  {ch.  217  of 
1858,  ( 12  ),  work  to  he  done  under  contract,  to  he  made  with  the  lowest  hid- 
der  after  puhllc  notice,  Qwre, 
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The  comptroller  of  New-Tork  is  not  compellable  by  mandamus  to  draw  Us 
warrant  on  the  city  treasury  in  payment  of  a  claim  for  senrices,  rendered  to 
tbe  city  under  the  direction  of  one  of  the  ezecati?e  departments,  until  such 
claim  has  been  allowed  by  the  auditing  bureau,  although  the  common  coun- 
cil has,  by  resolution,  directed  the  payment  of  a  specific  sum. 

The  comptroller  may  require  a  detailed  statement  of  the  serrlces  of  a  citgr 
officer  whose  compensation  is  limited  by  law  to  a  per  diem  allowaneei 
although  the  common  council  has  allowed  him  a  gross  sum  for  such  sernoee 
rendered  in  connection  wiih  others  the  compensation  for  which  is  not  fixed 
by  statute  or  ordinance. 

•  Appeal  from  the  Supreme  Court.  Altematiye  mandamus 
requiring  the  comptroller  of  the  city  of  New-York  to  draw 
his  warrant  for  the  payment  to  the  relator  of  $1,250  as 
directed  by  a  resolution  of  the  boards  of  councilmen  and 
aldermen  returned  by  the  mayor  without  approval  or  objec- 
tion and  thereby  becoming  a  law,  June  26,  1856. 

The  return  of  the  comptroller  stated  that  on  the  28th  of 
February,  1855,  a  resolution  was  passed  by  the  mayor,  alder- 
men and  commonalty,  directing  the  street  commissioner  to 
furnish  copies  of  the  map  of  wharves  and  piers  of  the 
North  and  East  rivers,  as  originally  drawn  by  Daniel  Ewen, 
city  surveyor,  and  embracing  the  alterations  and  additions 
to  that  date ;  that  under  said  resolution  the  street  commis- 
noner  employed  the  relator,  who  was  then  a  city  surveyor, 
to  prepare  the  map,  without  advertising  for  proposals  or  the 
reception  of  sealed  bids  and  the  award  of  tiie  contract  to 
the  lowest  bidder,  as  required  by  section  12  of  the  amended 
charter  of  1853;  that  the  relator  rendered  a  bill  as  and  for 
a  complete  survey  of  all  the  wharves  and  pier^  and  as 
and  for  one  job  and  not  for  day^s  work  as  a  city  surveyor; 
that  a  survey  of  the  alterations  and  additions  made  since 
Ewen's  map  and  a  compilation  from  said  map  was  all  that 
was  required  or  authorized  by  the  resolution;  that  a  large 
part  of  the  bill  is  for  work  for  which  the  common  council 
were  not  bound  to  pay,  and  he  therefore  denies  the  validity 
of  the  subsequent  resolution  of  June  26,  1856.  He  further 
states  that  by  a  letter  dated  February  2,  1856,  he  called 

Smith.— Vol.  m.  74 
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upon  the  relator  for  a  detailed  account  of  the  piers  and 
wharves  surveyed,  and  the  number  of  days  employed  in 
such  survey,  which  the  relator  failed  to  present ;  for  want 
of  which  statement  and  proper  vouchers  the  comptroller 
was  unable  to  determine  what,  if  anything,  was  due  to  the 
relator,  and  therefore  refused  to  draw  his  warrant  The 
relator  demurred  to  the  return.  The  demurrer  was  sustained 
and  a  peremptory  mandamus  awarded.  This  judgment  was 
affirmed  at  general  term  in  the  second  district  and  the 
comptroller  appealed  to  this  court.  The  cause  was  submit- 
ted  on  printed  arguments. 

A,  R.  Lawrence^  Jr.f  for  the  appellant. 

Mofidlf  WiUard  SfBowe^  for  the  respondents. 

CoHSTOCK,  J.  The  resolution  of  February  38,  1866,  only 
called  for  a  certain  number  of  copies  of  Ewen's  map  of 
wharves  and  piers,  with  the  **  alterations  and  additions  "  to 
that  date.  The  relator  was  directed  by  the  street  commis- 
sioner to  comply  with  the  requirements  of  that  resolution ; 
but  finding  that  the  alterations  and  additions  were  so  numer- 
ous as  to  render  necessary  a  new  survey  and  map,  he  pro- 
ceeded accordingly,  and,  having  completed  his  work,  fui^ 
nished  five  hundred  lithographed  copies  to  the  common 
council.  These  were  accepted  by  them,  and  they  passed, 
on  the  26th  of  June,  1856,  a  resolution,  that  he  be  paid  for 
his  services  the  sum  of  $1,260.  As  the  case  is  thus  far 
stated,  I  see  no  reason  to  doubt  that  the  relator  is  entitled 
^.to  compensation  for  his  labor  and  disbursements. 

If  the  common  council  had  possessed  no  original  authority 
to  incur  a  debt  of  this  kind,  their  recognition  of  the  services 
and  of  the  obligation  to  pay  therefor  would  not  have  charged 
the  corporation.  {HaUtead  v.  The  Mayor ^  Ift.,  3  Cbfiut.,  430; 
Hodgei  V.  City  of  Buffalo,  2  Denioj  110.)  But  no  doubt  is 
suggested  that  a  surveyor  could  legally  be  employed  on  behalf 
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of  the  city,  either  to  furnish  copies  of  an  original  map,  or  to 
make  new  surveys  and  furnish  a  new  map,  exhibiting  the  . 
streets,  squares,  wharves,  piers,  &c.  The  services,  in  this 
instance,  went  beyond  the  original  employment,  but  they 
wdre  subsequently  r  ecognized  and  agreed  to  be  paid  for  in 
the  resolution  of  June,  1866.  This  was  equivalent  to  an 
original  request,  and  created  a  just  debt  for  some  amount  ^ 
against  the  corporation. 

The  amended  charter  of  1863  {Laws  of  1863,  412,  ^  12) 
requires  that  "  all  work  to  be  done  and  supplies  to  be  fur- 
nished for  the  corporation,  involving  an  expenditure  of  more 
than  two  hundred  and  fifty  dollars,  shall  be  by  contract, 
founded  on  sealed  bids,  or  on  proposals  m^de  in  compliance 
with  public  notice  for  the  full  period  of  ten  days;  and  all 
«uch  contracts,  when  given,  shall  be  given  to  the  lowest 
bidder,  with  adequate  security."  It  is  claimed  on  the  part 
of  the  appellant  that  the  services  performed  by  the  relator 
should  have  been  contracted  for  with  the  lowest  bidder, 
pursuant  to  this  requirement  of  the  charter.  The  language 
of  this  provision  is  certainly  somewhat  broad ;  but  I  am 
quite  well  satisfied  that  it  does  not  include  services  of  the 
particular  kind  now  in  question.  In  a  large  sense,  the  term 
"work"  may  include  all  labor,  whether  mental  or  corporeal ; 
but  it  has  also  a  more  restricted  sense,  which  may  confine 
it  to  the  various  kin*  of  manual  labor,  which  may  properly 
be  the  subject  of  general  competition,  and  can  be  safely 
awarded  to  the  lowest  bidder.  It  would  be  an  unreasonable 
and  mischievous  construction  of  the  statute,  to  apply  it  to 
services  which  require  in  their  proper  performance  scientific 
knowledge  or  professional  skill.  I  do  not  believe  that  the 
services  of  a  lawyer,  of  a  physician,  or  those  upon  which 
the  claim  in  the  present  case  is  founded,  are  embraced  within 
the  provision. 

There  are,  however,  one  or  two  other  objections,  which, 
it  appears  to  me,  should  have  been  held  fatal  on  the  motion 
for  a  mandamus.    By  the  amended  charter  of  1849  ( Stai.t 
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280,  ^11),  an  executive  department  in  the  government  of 
Kew-York  city  was  constituted,  denominated  the  "  Depart* 
ment  of  Finances."  It  was  made  the  duty  of  this  depart- 
ment to  settle  and  adjust  all  claims  whatsoever,  and  all 
accounts  whatsoever,  in  which  the  corporation  is  concerned 
as  debtor  or  creditor.  The  comptroller  was  declared  to  be 
the  chief  officer  of  this  department.  By  section  13  of  the 
amended  charter  of  1853,  an  auditing  bureau  in  the  finance 
department  was  created,  with  an  auditor  of  accounts  as  the 
chief  officer.  This  bureau,  it  is  declared,  '*  shall  audit, 
revise,  credit  and  settle  all  accounts  in  which  the  city  is 
concerned  as  debtor  or  creditor."  Every  claim  against  the 
corporation  is  to  be  certified  from  the  auditing  bureau  to 
the  comptroller,  with  the  sum  allowed,  and  the  reasons  for 
such  allowance.  In  awarding  the  mandamus  commanding 
the  comptroller  to  draw  his  warrant  in  favor  of  the  relator 
for  the  .sum  claimed  by  him,  no  attention  appears  to  have 
been  given  to  these  provisions  of  law. 

It  has  been  observed  that  the  resolution  of  the  council, 
recognizing  the  relator's  services,  was  equivalent  to  an  ori- 
ginal request  that  he  perform  those  services,  and  bound  the 
corporation  to  pay  for  them.  But  if  we  give  any  effect  to 
the  clauses  in  the  charter  which  have  been  quoted,  the 
comptroller  could  not  be  compelled  to  draw  his  warrant 
until  the  claim  was  audited,  accordii|g  to  law.  The  due 
employment  of  the  relator  by  the  common  council,  or  their 
recognition  of  his  services,  gave  him  a  just  claim  against 
the  corporation,  and  a  right  to  have  his  account  audited  in 
the  manner  provided.  But  it  was  not  within  the  power  of 
the  council  to  determine  that  a  particular  sum  was  due  to 
him  for  his  labor  and  disbursements,  or  to  require  the  comp- 
iroUer  to  draw  his  warrant  for  the  payment  of  sudi  sum. 
The  adjustment  of  the  amount  belonged  to  the  auditing 
bureau  in  the  department  of  finance,  and  if  that  depart- 
ment or  bureau  should  refuse  to  audit  it,  a  mandamus  would 
be  an  appropriate  remedy  to  compel  them  to  do  so.    When 
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the  claim  is  thus  audited,  it  is  presumed  that  the  comp- 
troller can  be  compelled  by  mandamus  to  draw  his  warrant 
for  the  sum  allowed. 

The  common  council  appear  also  to  have  proceeded  in 
disregard  of  section  229  of  the  ordinance  organiziog  the 
departments  of  the  city  government,  and  of  the  10th  sec- 
tion of  the  amended  charter  of  1853.  By  that  section  of 
the  ordmance  it  was  provided  that  a  city  surveyor,  employed 
by  the  street  commissioner  to  make  a  survey,  shall  be  paid 
at  the  rate  of  33  per  day,  and  the  further  sum  of  81  per 
day  may  be  allowed  for  an  assistant,  when  necessary.  By 
the  10th  section  of  the  amended  charter,  it  is  declared  that 
*'no  additional  allowance,  beyond  the  legal  claim  for  any  serr 
vice,  shall  ever  be  allowed."  Now,  the  relator,  as  the  return 
shows,  was  a  city  surveyor,  in  the  surveying  bureau.  So  far, 
therefore,  as  his  account  consisted  of  services  rendered  by 
himself  or  his  assistants,  in  making  the  surveys  of  wharves 
and  piers,  tharate  of  compensation  was  fixed  by  the  ordi- 
nance referred  to,  and  the  statute  of  1853  absolutely  took 
from  the  common  council  the  power  of  making  any  other 
allowance.  The  comptroller  had  a  right  to  require  the 
relator,  as  he  did  by  his  letter  of  February  2d,  1856,  to 
make  a  detailed  statement,  showing  the  piers  and  wharves 
surveyed,  and  the  time  occupied  in  making  such  survey. 

The  demurrer  to,  the  return  of  the  comptroller  to  the 
alternative  mandamus  was  not  well  taken.  The  judgment 
should  be  reversed  for  these  reasons,  and  the  mandamus 
denied. 

BooSEVELT,  J.,  delivered  an  opinion,  holding  that  the 
employment  of  the  relator  by  the  street  commissioner,  to 
make  a  new  survey  aud  map,  was  unauthorized  by  the  origi- 
nal resolution  of  the  common  council ;  that  the  employment 
by  private  contract,  without  advertising  for  proposals,  was 
prohibited  by  statute,  and  that  the  common  council  could 
not,  by  its  ratification,  subject  the  city  to  the  payment  of  a 
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claim  which  in  itself  was  not  a  legal  charge.  In  regard  to 
the  objection  founded  upon  the  statute  r^uiring  notice  and 
contract  with  the  lowest  bidder,  he  said: 

Admitting,  however,  that  a  resolution  of  the  common 
council  purporting  to  assume  a  liability  which  had  no  legal 
foundation  would  be  void,  the  relator  insists  that  his  claim, 
which  the  common  council  assumed,  was  not  of  that  charac^ 
ter,  and  that  the  objection,  therefore,  however  sound,  is  not 
'  applicable.  The  services  rendered  by  him  were  not,  he 
contends,  within  the  true  intent  and  meaning  of  the  term 
^*  work;"  and  although  the  words  used  in  the  statute  are 
*^all  work  to  be  done,"  and  although  such  words  are  seem- 
ingly universal,  he  insists  that  work  such  as  his,  strictly 
professional,  and  requiring  learning,  skill  Mid  experience  for 
its  successful  performance,  is  impliedly  excepted.  Would 
the  legislature,  asks  his  counsel,  require  the  corporation,  for 
instance,  to  do  its  suing  and  being  sued  by  contract,  to  be 
given  to  the  lowest  bidder?  And  yet,  when  a  lawyer  brings 
an  action  against  his  client,  his  fees  are  uniformly  described 
in  tiie  complaint  as  compensation  for  *<work,  labor  and 
services." 

Notwithstanding  the  seeming  absurdity,  at  first  blush,  in 
this  illustration,  I  am  not  prepared  to  say  that,  were  there 
not  a  special  statute  regulating  the  office  of  corporation 
counsel,  it  might  not  be  advantageous  to  the  city  to  get  its 
law  business  done  in  gross  at  so  much  per  annum,  "by  con- 
tract, to  be  given  to  the  lowest  bidder,  tvUh  adequate  tecurUyJ** 
Be  this  as  it  may,  it  is  sufficient  for  the  present  purpose  thai 
the  question  now  presented  is  one  of  a  different  character. 
The  work  to  be  done  for  the  corporation,  under  the  resolu- 
tion in  controversy,  was  the  "furnishing,"  by  the  street 
commissioner,  of  about  one  hundred  copies  e(  Ewen's  map, 
already  paid  for,  of  the  wharves  and  piers  of  the  city,  em- 
bracing the  alterations  and  additions  subsequently  made. 
Was  there  anything  in  this  work  so  peculiar  that  it  co«dd 
only  be  done  properly  by  one  man?   Of  all  the  survqrora  id 


ALBANY,  JTJNE,  1858.  591 

Ihe  People  tr.  Flagg. 

Vew-York,  imd  out  of  it,  was  Mr.  Smith  the  only  one  com- 
petent to  the  task?  Could  no  other  individual,  after  ten 
days'  public  notice,  be  procured,  in  any  section  of  the 
country,  to  whom  the  performance  of  such  a  work  might 
be  entrusted,  even  *'  with  adequate  security"  that  he  should 
at  all  events  do  it,  and  do  it  well?  A  negative  answer,  as 
it  seems  to  me,  to  such  a  question,  would  be  preposterous. 

Besides,  the  law  does  not,  as  seems  to  be  assumed,  require 
that  the  bidders  in  such  a  case  should  themselves  be  sur- 
veyors. Any  person,  giving  adequate  security  that  the  job 
riiall  be  well  done,  may  bid  for  the  contract.  If  well  done, 
whether  done  by  himself  or  done  by  another  is  a  matter  of 
indifference.  The  law  looks  to  the  work  and  its  cost,  and 
not  to  the  workman. 

Again,  it  is  said  that  the  services  rendered  were  beneficial 
to  the  corporation ;  that  an  implied  promise  to  pay  resulted 
from  such  benefit,  and  that  the  resolution  fixing  the  amount 
was  only  a  written  expression  of  an  obligation  previously 
existing. 

K  this  doctrine  were  to  prevail,  what  would  become  of 
the  restraints  of  legislation?  The  members  and  officers  of 
the  corporation  would  only  have  to  tell  their  favorites  to  go 
on,  without  law,  and  then,  by  assuming  the  work,  make  the 
obligation  binding,  not  on  themselves,  but  on  the  tax  payers. 
If  contracts,  without  competition,  were  thus  to  be  implied, 
how  many  express  contracts  would  ever  be  awarded  to 
'* lowest  bidders?"  Even  as  the  law  stands,  there  is  abun- 
dant evasion.  Two  hundred  and  fifty  dollar  jobs,  as  the 
records  of  the  courts  show,  have  become  unusually  numer- 
ous. Large  jobs,  calling  for  an  expenditure  of  more  than 
$250,  are  subdivided  into  fractional  parts,  and  thus  evasively 
placed  within  the  exceptional  provision.  Should  the  doc- 
trine of  implied  contracts  be  also  sanctioned,  the  statute,  in 
all  its  parts,  would  soon  become  a  dead  letter,  and  the  cor- 
rection of  abuses,  however  gross,  to  any  degree,  however 
limited,  be  regarded  as  a  mere  Utopian  dream. 
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The  court  reserved  its  opinion  upon  the  question  whether 
the  services  of  the  relator  were  of  such  a  charactar  as  to 
eome  within  the  statute  requiring  advertisement  and  con- 
tract with  the  lowest  bidder,  putting  the  judgment  upoa 
the  other  grounds  stated. 

Judgment  reversed  and  mandamus  denied. 


/ 


The  New-Yobk  and  New  Haven  Railroad  Company  v. 
BoBEST  ScHUTLBR,  WiLLiAH  Csoss  and  324  otheTB. 

Spnrioos  certificates  of  stock  in  a  railroad  corporation,  issued  \>j  tbe  ot&cer 
hsTing  apparent  authority  to  do  so,  undistinguishable  upon  their  fhce  firom 
the  certificates  of  genuine  stock,  and  outstanding  in  the  hands  of  numerons 
holders  as  CTidences  of  interests  in  the  property  of  the  oorporation,  an 
clouds  upon  the  tUIe  of  the  genuine  stockholders  which  a  court  of  equity 
will  remove. 

The  corporation  may  institute  a  suit  for  this  purpose,  not,  it  seems,  as  a  trustee 
of  the  property  and  Ainds  under  its  control,  asking  advice  and  aid  for  its 
own  benefit,  but  as  the  representative  of  the  ^ganuine  stockholders  and  in 
Ch^r  behalf. 

The  fklse  certificates  having  a  common  origin  and  common  ground  of  iova- 
lidity,  the  holders,  although  they  become  such  under  different  circumstances 
and  conveyances,  and  claim  diffbrent  rights,  are  all  properly  joined  as  defend- 
ants in  an  action  for  the  eanoellation  of  the  oertiflcates. 

The  joinder  of  too  many  persons  as  defendants,  where  there  is  no  mi^oiDder 
of  subjects,  is  not  a  ground  of  demurrer  by  any  one  of  them  against  whom 
.     the  claimant  states  a  good  cause  of  action. 

Appeai«  from  the  Supreme  Court.  The  complaint  was 
filed  in  January*  1865.  Three  hundred  and  twenty-siz  per- 
sons are  jomed  as  defendants.  One  of  them,  William  Gross, 
demurred  to  the  complaint  upon  several  grounds,  which,  so 
far  as  material,  appear  from  the  opinion  which  follows  this 
statement. 
The  facts  set  forth  in  the  complaint  are  as  follows: 
The  plaintiff  is  a  corporation,  owning  and  operating  a 
railroad  extending  from  New  Haven  to  New-York.    The 
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capital  authorized  by  the  charter  is  limited  to  $3,000,000, 
represented  by  thirty  thouBand  shares  of  stock,  all  of  the 
shares  except  seventy-eight  having  been  issued,  and  the 
capital  paid  in,  less  about  $700  on  the  seventy-eight  shares, 
several  years  since.  Transfer  books  of  the  stock  were  kept 
at  the  city  oC  N«w-York  and  two  other  places,  where  trans- 
fers of  the  stock  were  made  and  certificates  issued  .as  occa- 
sion required.  From  the  organization  of  the  company,  in 
1846,  to  the  dd  of  July,  1864,  Robert  Schuyler  was  the  presi- 
dent and  transfer  agent  of  the  company,  having  his  station 
and  place  of  business  at  the  office  of  the  company  in  New- 
York.  As  early  as  October,  1853,  he  commenced  a  series 
of  fraudulent  acts,  extending  over  the  whole  period  of  time 
intermediate  that  date  and  the  3d  of  July,  1864,  during 
which  time,  unknown  to  the  plaintiff,  he  issued  and  disposed 
of  a  large  number  of  certificates  of  stock  of  the  company, 
which  on  their  face  purported  to  be  genuine,  were  executed 
and  signed  in  the  same  manner  as  genuine  certificates,  and 
undistinguishable  from  them,  but  which  in  fact  were  frau- 
dulent over-issues  for  his  own  private  purposes.  Some  of 
these  he  issued  to  a  firm  of  which  be  was  a  member ;  the 
others  were  issued  to  divers  other  persons. 

In  other  instances,  after  making  transfers  of  stock  for 
other  parties  on  the  books  of  the  company,  he  failed  to 
cancel  the  old  certificates  which  were  surrendered  for  that 
purpose,  but  fraudulently  reissued  them  as  genuine  certifi- 
cates of  stock  owned  by  himself.  - 

In  furtherance  of  his  designs  he  allowed  clerks  of  his  firm 
to  give  the  firm  and  himself  a  false  credit  on  the  stock  ledger 
of  the  railroad  company,  by  which  it  was  made  ostensibly  to 
appear  that  such  firm  and  himself  had  stock  to  their  credit 
on  the  books  of  the  company  to  the  amount  of  $1,000,000, 
when  in  truth  it  owned  none. 

These  false  certificates  purporting  to  be  genuine,  and 
those  originally  genuine  certificates  which  instead  of  being 
cancelled  were  reissued,  were  used  by  Robert  Schuyler  in 
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his  own,  and  in  the  busineas  of  his  firm,  under  repreaenta^ 
tions  that  they  were  genuine,  chiefly  for  the  purpose  of  bor- 
rowing money;  were  sold  openly  in  the  market  as  genuine 
stock  in  some  instances,  and  have  passed  in  this  way  into 
the  hands  of  the  defendants^  the  present  holders. 

In  some  instances,  this  over-issued  stock  has  become 
commingled  with  genuine,  by  having,  in  the  regular  course 
of  business,  been  transferred  and  incorporated  into  a^  certifir 
cate  with  the  genuine. 

The  whole  false  issue  amounts  to  near  $2,000,000. 

'Kme  thousand  three  hundred  and  eighty-three  shares  now 
stand  on  the  books  of  the  raihroad  company,  in  the  names  of 
twenty-nine  persons  and  firms  to  whom  it  had  been  trans- 
ferred by  the  firm  to  which  Schuyler  belonged.  The 
balance  of  such  over-iraues  has  gone  to  the  hands  of  two 
hundred  and  sixty-six  other  persons  and  firms  at  different 
times,  in  different  amounts,  from  different  persons;  and 
many  of  these  holders  are  also  the  holders  of  genuine  stock. 

Intermediate  the  S9th  June  and  the  3d  of  July,  1854, 
Schuyler,  the  president  and  transfer  agent  of  the  company, 
being  sick,  Mr.  Worthen,  the  vice-president,  who  was  also 
one  of  the  directors,  undertook,  but,  as  the  plaintiff  says, 
without  authority,  to  act  as  transfer  agent  in  the  place  of 
Schuyler,  and,  unaware  of  Schuyler's  frauds,  transferred  four 
thousand  four  hundred  and  forty-six  shares  of  that  false  stock 
for  twenty-one  different  persons  and  firms,  supposing  the 
certificates  he  received  and  transferred  to  be  genuine. 

Some  of  the  holders  of  this  over-issue,  as  the  complaint 
alleges,  took,  knowing  the  certificates  were  fictitious ;  some 
with  reason  to  believe  so;  some  on  usurious  contracts; 
many  under  circumstances  which  should  have  put  them  on 
inquiry,  and  many  others  under  circumstances  and  upon 
considerations  unknown  to  the  plaintiflfs. 

They  all  claim  rights  against  the  company;  some  that 
they  are  stockholders ;  others  that  they  are  either  stock- 
iiolders  or  have  a  right  of  action  against  the  company  for 
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their  looses*  Some  claim  damages  to  the  full  nominal  par 
value  of  the  certificates  they  hold ;  others  for  the  money 
they  have  actually  advanced;  while  all  assert  a  claim  upon 
the  company  in  some  form.  It  is  not  averred  that  some  of 
these  fraudulently  issued  certificates  have  not  gone  into  the 
hands  of  entirely  innocent  parties,  for  value. 

Several  of  the  defendants  have  sued  the  company.  Some 
suits  are  pending  in  the  Supreme  Court;  some  in  the  Supo* 
rior  Court,  and  others  in  the  Common  Pleas  of  New-Tork 
city.  Other  suits  are  threatened.  The  complaint  joins,  in 
this  suit,  Robert  Schuyler  and  all  the  alleged  owners  or 
holders  of  this  over-issued  stock,  and  jgrays  that  the  certifi- 
cates may  be  decreed  illeiptl  and  void^  and  be  qurrendered 
up  and  canceled;  that  until  these  questions  are  all  8ettled» 
those  who  have  sued  be  stayed  in  their  proceedings;  that 
those  who  have  not,  be  enjoined  from  suing ;  that  the  suits 
now  pending  be  consolidated  with  this,  and  closes  with  the 
usual  general  prayer  for  such  further  or  other  relief  as  is 
meet  and  proper. 

The  defendants  Cross,  had  judgment  at  special  tenn» 
allowing  the  demurrer  and  dismissing  the  complaint  as 
to  him.  Upon  appeal  the  Supreme  Court,  at  general  term 
in  the  first  district,  affirmed  this  judgment,  and  the  plaintiff 
appealed  to  this  court. 

WiiUam  C.  Noyes^  for  the  appellant. 

Francis  B.  Cuuing^  for  the  respondent. 

CoMSTOOK,  J.  This  case  is  somewhat  special  and  extra- 
ordinary in  its  circumstances,  and  must  be  determined  upon 
principles  of  reason  and  justice,  with  the  aid  of  such  analo- 
gies as  the  law  will  afford. 

It  is  well  settled  that  the  directors  or  managers  of  a  corpo* 
ration  are  trustees  for  the  holders  of  its  stock.  It  is  on  this 
ground  that  the  shareholders  are  entitled  to  relief  in  equity 
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against  an  actual  or  threatened  waste  or  misapplieatioD  of 
its  corporate  funds.  It  seems  also  to  be  settled  that  a  suit 
for  that  purpose  must  be  brought  in  the  name  of  the  corpora- 
tion, unless  it  appears  that  the  directors  refuse  to  prosecute, 
or  are  themselves  the  guiltj  parties  answerable  for  the  wrong. 
If  they  do  thus  refuse,  or  are  thus  answerable,  the  share- 
holders may  sue  in  their  own  names;  but  in  such  a  case, 
the  corporation  must  be  made  a  defendant,  either  solely  or 
jointly,  with  the  directors  sought  to  be  charged.  {Robituan 
y.  Smithy  3  PaigCf  222,  and  cases  there  cited. )  I  have  nowhere 
seen  it  laid  down  that  the  corporation  itself,  considered  as  a 
pure  legal  abstraction,  is  a  trustee  for  its  stockholders;  yet 
it  is  not  difficult  to  see  that  certain  trust  relations  exist 
between  it  and  them.  A  corporation  aggregate  is  clothed 
with  a  legal  title  to  its  real  and  personal  estate,  franchises 
and  privileges,  while  the  shareholders,  as  individuals,  have 
in  them  equitable  interests ;  the  interest  of  each  being  in 
proportion  to  the  amount  of  stock  which  he  holds.  The 
corporation  is  entitled  to  receive,  and  does  receive,  the  gross 
amount  of  the  earnings;  upon  a  trust,  however,  or  at  least 
under  a  duty,  to  pay  over  to  the  stockholders  the  net  profits, 
as  dividends  upon  their  stock.  If  not  under  all  circum- 
stances bound  to  make  and  pay  over  in  money  the  dividends 
earned,  it  must,  at  all  events,  use  them  for  the  shareholders' 
benefit,  in  the  prosecution  of  its  legitimate  enterprises,  and 
subject  to  ultimate  accountability.  If  these  relations  are 
not  precisely  defined  in  the  books,  it  is  because  the  occasion 
has  not  arisen  requiring  this  to  be  done. 

The  New- York  and  New  Haven  Railroad  Company  is  a 
corporation  aggregate,  invested  by  its  charter  with  certain 
privileges  and  powers,  and  vdth  a  legal  title  to  all  the  real 
and  personal  estate  acquired  in  the  construction  and  opera- 
tion of  its  road.  Its  genuine  and  undoubted  stock  amounts 
to  $3,000,000,  and  by  its  charter  cannot  exceed  that  amount. 
All  this  stock,  with  an  exception  of  no  importance  to  the 
question  before  us,  has  been  paid  for,  and  is  held  by  share- 
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holders  whose  rights  as  such  are  not  called  in  question. 
But,  in  addition  to  the  $3,000,000  of  undoubted  stock,  Mr. 
Schuyler,  the  president  of  the  company,  issued  at  different 
timesj  for  his  own  private  purposes,  fraudulent  and  spuri- 
ous certificates  of  stock,  to  the  amount  of  nearly  $2,000,000, 
which  are  now  held  by  the  numerous  parties  against  whom 
this  suit  has  been  instituted.  The  president  was  the  duly 
authorized  agent  to  superintend  the  transfer  of  stock  from 
any  existing  shareholder  to  another  party,  with  authority 
in  all  cases  to  issue  a  new  certificate,  upon  a  transfer  of 
the  stock  it  represented  being  duly  made  in  the  books, 
and  upon  a  surrender  of  the  old  one.  The  spurious  certifi- 
cates before  mentioned  were  not  based  upon  any  transfer 
of  genuine  stock,  nq|  did  they  represent  stock  in  any  sense 
whatever.  In  their  appearance,  however,  they  were  genu- 
ine, and  duly  authorized.  In  form  they  were  like  those 
which  represented  the  real  stock  of  the  company,  and  they 
were  signed  by  a  person  who  was  known  to  have  authority . 
to  sign  under  the  coDditions  above  named.  Thus  they 
obtained  more  or  less  currency  throughout  the  community, 
being  taken  by  various  parties  without  attending  to  the 
forms  and  conditions  prescribed  by  the  charter  and  by-laws 
of  the  company,  regulating  the  transfer  of  stock. 

This  extraordinary  fraud  covid  not  fail  to  place  the  corpo- 
ration in  a  situation  of  extreme  difficulty  and  embarrassment. 
What  was  to  be  done  with  the  spurious  stock  certificates? 
Were  the  holders  to  be  recognized?  Were  they  to  share  in 
the  dividends,  and  were  they  entitled  to  vote  at  elections? 
Was  the  stock  of  the  company  practically  increased  to 
$5,000,000,  when  the  charter  confined  it  to  $3,000,000? 
If  this  could  not  be  done,  then  was  the  company  bound  to 
pay,  in  damages  to  each  holder  of  these  &lse  instruments, 
the  value  which  the  genuine  stock  had  borne  in  the  market? 
These  were  grave  questions,  about  which  gentlemen  of 
great  eminence  in  their  profession,  and  the  courts  also, 
differed.     In  the  courts  of  original  jurisdiction,  it  was 
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determinedi  after  the  institution  of  this  suit,  that  the  corpo- 
ration waSf  in  some  form,  bound  to  make  good  the  false  car-- 
\  tificates.    On  appeid  to  this  court,  we  held  them  void  to 
jail  intents  and  purposes,  and  that  the  corporation  and 
iits  genuine  stockholders  were  entirely  unaffected  by  them. 
{Mechanics^  Bank  v.  The  New -Tori  and  New  Haven  Railroad 
Company f  3  Kem.^  599.) 

Such  was  the  situation  of  this  company  on  the  discovery 
of  these  acts  of  Mr.  Schuyler.  As  a  pure  creation  of  law, 
the  corporation  was  not  a  sentient  being;  but  the  law, 
nevertheless,  clothed  it  with  authority  which  enabled  it  to 
act,  by  its  board  of  directors,  as  a  natural  person,  within  the 
sphere  of  its  powers  and  duties.  It  had  therefore  the  rights 
which  a  natural  person  would  have  inMinalogous  situations; 
and  in  order  to  evolve  the  principle  of  this  controversy,  we 
may  suppose  that  a  natural  person  is  clothed  with  the  legal 
title  to,  tkud  is  in  possession  of,  an  extensive  line  of  railroad, 
receiving  the  gross  earnings  for  the  purpose  of  dividing  the 
net  profits  amongst  a  large  class  of  individuals,  whose  light, 
in  certain  fixed  proportions,  is  evidenced  by  a  certificate  or 
declaration  of  trust,  which  each  one  holds,  signed  by  the 
legal  owner  or  his  authorized  agent.  If,  then,  a  new  class 
of  individuals  should  come  forward  claiming  the  same  rights, 
and  presenting,  as  the  evidence  thereof,  instruments  of  the 
same  kind  in  all  respects,  bearing  on  their  face  all  the 
appearances  of  genuineness  and  authority,  but  in  fact  unau- 
thorized and  spurious,  what  would  be  the  rights  and  the 
duty  of  the  legal  owner  in  that  exigency?  I  Upon  the  set- 
tled principles  of  equity,  it  would  be  his  right  and  his  duty 
to  call  the  false  claimants  into  court,  in  order  to  remove  the 
cloud  upon  the  equitable  interests  of  those  whom  he  repre- 
sented. It  would  be  his  right,  as  owner  of  the  legal  estate, 
to  bring  to  a  determination  every  claim  upon  that  estate,  in 
law  or  equity,  resting  upon  facts  and  documents  giving  to  it, 
prima  faciei  all  the  appearances  of  genuineness  and  validity. 
It  would  be  his  duty  to  call  for  such  a  determination,  as  the 
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representative  of  numerous  equitable  interests  carved  out  of 
his  estate  and  placed  under  his  protection.  These  are  prin- 
ciples so  familiar  and  elementary  that  citations  from  the 
books  are  not  required  to  support  them. 

With  the  aid  of  these  analogieSi  we  can  come  to  a  conclu- 
sion as  to  the  rights  of  this  corporation  in  the  exigency 
which  had  arisen  at  the  commencement  of  this  suit.  It 
stoodi  as  we  have  seen,  in  a  quad  trust  relation  to  its  8hare-\ 
holders,  holding,  as  it  did,  the  legal  estate,  and  they  having, 
as  individuals,  an  equitable  right  in  the  net  earnings  or 
income  of  the  same  estate.  They  also  had  the  right  to  vote 
at  the  elections  of  the  company,  to  the  exclusion  of  all 
other  persons.  If  the  corporation  yielded  these  rights  to 
the  holders  of  its  original  and  genuine  stock,  and  rejected 
the  claims  of  those  who  held  the  false  certificates,  it  became 
at  once  exposed,  not  merely  to  one,  but  to  a  multiplicity  of 
suits,  involving,  as  we  have  seen,  questions  of  no  inconsid- 
erable difficulty.  In  these  circumstances,  its  right  of  resort 
to  a  court  of  equity,  in  order  to  have  the  spurious  certificates 
canceled  and  annulled,  does  not  admit  of  a  doubt,  provided  \ 
those  instruments  were  such,  in  character  and  appearance, 
as  to  bring  them  within  the  principles  on  which  courts  of 
equity  administer  protective  and  preventive  jastice.  LThere  '\ 
is  no  head  of  equity  jurisdiction  more  firmly  established  than 
that  which  embraces  the  cancellation  of  instruments  which 
are  capable  of  a  vexatious  use  after  the  means  of  defence  at 
law  may  become  impaired  or  lost,  or  when  they  are  calcu- 
lated to  throw  a  cloud  upon  the  title  or  interest  of  the  party 
seeking  relief. ;  But  the  jurisdiction  does  not  universally 
attach  on  the  mere  ground  that  the  deed  or  other  contract 
is  invalid.  If  the  invalidity  plainly  appears  on  the  face  of 
the  writing,  so  that  no  lapse  of  time  or  change  of  circum- 
stances can  weaken  the  means  of  defence,  it  is  held  that  no 
occasion  arises  for  a  suit  in  equity  to  decree  its  cancellation. 
And  the  doctrine  now  is,  that  such  instruments  do  not,  in  a 
just  sense,  even  cast  a  cloud  upon  the  title  or  interest,  or 
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diminish  the  security  of  the  party  against  whom  the  attempt 
may  be  made  to  use  them.  If,  on  the  other  hand,  the  invar- 
lidity  does  not  appear  on  their  face,  the  jurisdiction  is  not 
confined  to  instruments  of  any  particular  kind  or  class* 
Whatever  their  character,  if  they  are  capable  of  being  used 
as  a  means  of  vexation  and  annoyance,  if  they  throw  a  cloud 
upon  title  or  disturb  the  tranquil  enjoyment  of  property, 
then  it  is  against  conscience  and  equity  that  they  should  be 
kept  outstanding,  and  they  ought  to  be  canceled.  These 
principles  of  general  jurisprudence  are  believed  to  be  deci- 
sive in  favor  of  the  right  of  this  corporation  to  demand  the 
cancellation  of  the  false  stock  and  to  maintain  a  suit  in  equity 
for  that  purpose.  On  their  face,  as  we  have  seen,  the  certi- 
ficates of  this  stock  are  undistinguishable  from  those  which 
are  genuine  and  true.  They  confer,  therefore,  upon  each 
I J  holder  a  prima  facie  right  as  a  stockholder.  The  evidence 
of  such  right  must  in  every  case  be  repelled  by  showiDg 
that  the  certificate  does  not  represent  the  actual  stock  of 
the  company,  and  it  is  impossible  to  say  that  the  means 
of  repelling  these  claims  will  always  be  as  perfect  as  they 
were  when  the  frauds  in  which  they  originated  were  first 
discovered. 

It  is  true,  we  held  in  the  case  already  mentioned,  that  the 
company  could  successfully  defend  an  action  brought  against 
it  for  refusing  to  recognize  one  of  these  certificates;  but  the 
defence  rested,  as  it  must  if  actions  were  to  be  brought  upon 
'every  other  certificate,  upon  the  extrinsic  facts  to  be  proved. 
Conceding,  even,  that  every  one  of  these  claims  may  be 
defended,  at  whatever  distance  of  time  and  under  whatever 
circumstances  they  may  be  pressed  upon  the  corporation, 
this  by  no  means  meets  the  equity  of  the  case.  If,  as  we 
have  held,  no  just  claim  against  the  corporation  arises  out 
of  these  certificates,  it  is  plainly  unconscientious  and  inequi- 
table that  they  should  be  kept  on  foot.  Their  very  existence, 
outstanding,  is  unjust,  because  it  must  of  necessity  exerciM 
a  most  depressing  influence  upon  the  real  stock  of  the  cor- 
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poration.  We  all  know  how  Benfiitiye  are  values  in  property 
of  this  description ;  and  what  conceivable  facts  could  cast 
a  deeper  shadow  over  every  genuine  shareholder's  interest 
than  a  spurious  issue  of  $2,000,000  of  stock,  evidenced  by 
certificates  apparently  valid,  and  under  which  every  holder 
boldly  and  confidently  asserted  his  claim?  The  fact  is  not 
alleged  in  the  complaint,  but  we  can  scarcely  err  in  sup- 
posing that,  on  the  discovery  of  these  frauds,  every  share  of 
valid  stock  must  at  once  have  lost  nearly  one-half  of  its 
market  value.  That  depression  must  continue,  in  a  greater 
or  less  degree,  while  the  certificates  are  allowed  to  stand. 
A  decision  against  one  of  them,  in  an  action  founded  upon  I 
\t,  is  not  a  determination  against  any  other  one,  and  cannot,  [ 
while  the  others  are  outstanding,  restore  to  the  genuine  \ 
stock  the  value  which  justly  belongs  to  it.  To  say  that  the 
shareholders  must  remain  in  such  a  condition  of  insecurity 
and  doubt,  and  must  hold  their  shares  under  such  a  depres- 
sion,  would  be  to  sanction  a  species  of  injustice  which  ought 
to  be  prevented.  These  shares  of  stock  are  a  description 
of  property  as  much  entitled  to  invoke  the  protective  reme- 
dies peculiar  to  courts  of  equity  as  any  other. 

.  In  applying  these  remedies  to  any  other  kind  of  property 
thus  clouded  and  depressed  by  a  written  instrument  profess- 
ing to  be,  and  on  its  face  actually  being,  an  incumbrance 
upon  it,  no  doubt,  it  seems  to  me,  would  arise ;  and  I  think 
there  is  no  well  founded  doubt  in  the  present  case.  And, 
besides  these  considerations,  which  affect  the  interests  of  the 
individuals  whose  legal,  identity  in  this  controversy  is  lost  in 
the  corporate  body  representing  them,  we  are  to  regard  also 
rhe  serious  embarrassment  which  cannot  fail  to  attend  the 
mternal  administration  of  the  affairs  of  the  corporation  itself. 
When  this  large  addition  of  false  stock  became  known, 
under  which  the  holders  confidently  claimed  to  be  share- 
holders, how  could  the  corporation  intelligently  and  saSplj 
proceed  to  regulate  its  elections  and  divide  its  earnings? 
These  were  difficulties  which  nothing  short  of  a  judicial 
Smtth.— Vol.  HI.  76 
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determmatioQy  against  the  spuriouB  igsoe  and  canceling  the 
false  certificates,  could  eflfectually  remove.  • 

One  of  the  views  presented  on  tbe  aigoment  in  support 
of  the  complaint  was,  that  the  corporation,  as  a  trustee  of 
the  property  and  funds  under  its  control,  was  entitled  in 
that  character  to  ask  the  advice  and  direction  of  a  court  of 
equity  in  regard  to  its  obligations  and  duties  in  the  circum- 
stances which  had  occurred.  Without  having  particularly 
examined  this  theory,  I  very  much  doubt  whether  it  can  be 
maintained.  I  have  already  spoken  of  the  relations  between 
the  corporate  body  and  its  shareholders  as  having  some 
analogy  to  those  between  trustees  and  cestuit  que  tnut;  but 
those  relations  are  nevertheless  sui  generUi  and  they  point  to 
the  corporation  rather  as  the  proper  representative  of  its 
genuine  stockholders,  in  a  controversy  of  this  kind,  than  as 
a  trustee  entitled  for  its  own  sake  to  ask  the  advice  of  the 
court  as  to  the  mode  of  discharging  its  functions.  When  a 
trustee  invokes  the  interference  of  equity  on  such  a  ground, 
he  does  it  for  his  own  protection;  and  the  interests  of  the 
beneficiary  are  not  of  themselves  an  element  of  the  juris- 
diction. But  it  is  difficult  to  separate,  even  in  abstract  con- 
templation, the  rights  and  interests  of  a  corporation  from 
those  of  the  shareholders.  If  the  corporation  exceeds  its 
powers,  or  misappropriates  its  funds,  the  stockholder  may 
complaui,  or  if  the  evU  be  only  threatened,  he  may  arrest 
it  by  injunction ;  but  if  the  controversy  is  with  third  par* 
ties,  the  interests  of  the  corporate  body  and  of  the  individu- 
als who  compose  it  are  so  nearly  identical  that  a  separation 
in  .theory  or  practice  would  seem  to  be  impossible. 

For  this  reason  there  is  a  great  difficulty  in  sustaining  the 
present  suit  as  one  brought  by  a  trustee  to  be  advised  and 
directed  in  regard  to  the  proper  line  of  duty  towards  the 
cetiuis  que  trust  and  those  who  claim  to  stand  in  that  relation. 
But  the  same  reason  unerringly  indicates  the  corporation  as 
the  Qi^n  through  which  the  shareholders  are  to  be  heard 
when  legal  wrongs  are  to  be  redressed  or  equitable  reme- 
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dies  are  to  be  invoked.  If,  therefore,  I  have  been  success- 
fal  in  showing  that  the  fraudulent  certificates  of  stock  are 
instruments  of  such  annoyance  and  vexation,  in  depressing 
values  and  disturbing  the  fair  enjoyment  of  rights,  that  they 
ought  not  to  be  allowed  to  stand,  then  this  suit  by  the  cor* 
poration  rests  firmly  upon  that  branch  of  equity  jurisdiction 
which  includes  the  cancellation  of  such  instruments. 

The  views  which  have  been  taken  assume  the  invalidity 
of  all  the  certificates  fraudulently  issued  by  Schuyler.  Upon 
the  facts  stated  in  the  complaint,  which  the  demurrer  admits 
to  be  true,  and  upon  the  principles  laid  down  in  the  case  of 
the  Mechanics'  Bank  against  this  company  (supra),  it  is 
impossible  to  say  that  any  one  of  them  is  a  valid  represen- 
tative of  stock,  or  a  claim  of  any  kind  against  the  corpora* 
tion.  It  appears,  indeed,  that  most  of  the  certificates  have 
passed  into  the  hands  of  third  parties ;  and  the  decision  of 
the  court  below  assumes  that  those  parties,  in  good  faith, 
paid  for  or  advanced  value  upon  the  shares.  On  that  ground 
it  was  further  assumed  that  their  rights  were  superior  to 
those  of  the  cprporation  and  the  holders  of  its  actual  and 
genuine  stock.  This  is  a  view  of  the  question  which  holds 
a  prominent  place  among  the  reasons  given  for  dismissing 
the  complaint.  But  since  the  court  below  pronounced  its 
judgment,  the  other  case  mentioned  came  before  us  on 
appeal,  and  the  contrary  doctrine  was  very  precisely  deter- 
mined, and  upon  the  fullest  consideration.  Adhering  as  we 
do  to  that  decision,  and  looking  at  the  case  as  the  complaint 
states  it,  all  the  certificates  in  question  must  share  the  same 
fate ;  and  the  present  case  will  not  be  embarrassed  by  the 
necessity  of  rendering  different  judgments  in  respect  to 
difierent  parties.  In  saying  this  much,  however,  it  is  not! 
designed  to  prejudge  the  rights  of  any  person  in  special/ 
circumstances,  to  be  defensively  alleged  and  proved,  diflering 
in  their  character  from  any  yet  called  to  our  attention. 

The  only  remaining  question  is  one  of  multifariousness  in 
respect  to  parties  or  causes  of  action.    The  mere  joinder  of 
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too  many  persons  as  defendants,  when  there  is  no  misjoinder 
of  subjects,  in  not  a  groand  of  demurrer  by  any  one  of  them 
against  whom  the  complaint  sets  forth  a  good  cause  of  suit. 
A  demurrer  may  be  interposed  for  a  defect  of  parties,  but 
not  for  the  reason  merely  that  too  many  are  brought  in. 
(  Cade  of  1852,  ^  144.)  In  respect  to  the  joinder  of  causes 
of  action,  the  provision  of  law,  so  far  as  material  to  the 
question,  now  is,  that  '*  the  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  /iction,  whether  they  be  such  as 
have  heretofore  been  denominated  legal  or  equitable,  or 
both,  where  they  all  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  the  action.** 
( Code  of  1855,  ^  167.)  The  authors  of  the  Code,  in  framing 
this  and  most  of  its  other  provisions,  appear  to  have  had 
some  remote  knowledge  of  what  the  previous  law  had  been. 
This  provision,  as  it  now  stands,  was  introduced  in  the 
amendment  of  1852,  because  the  successive  Codes  of  1848, 
1849  and  1851,  with  characteristic  perspicacity,  had  in  effect 
abrogated  equity  jurisdiction  in  many  important  cases,  by 
failing  to  provide  for  a  union  of  subjects  and  parties  in  one 
suit  indispensible  to  its  exercise.  This  amendment,  there- 
fore, was  not  designed  to  introduce  any  novelty  in  pleading 
or  practice.  ^  Its  language  is,  I  think,  well  chosen  for  the 
purpose  intended,  because  it  is  so  obscure  and  so  general  as 
to  justify  the  interpretations  which  shall  be  found  most  con* 
venient  and  best  calculated  to  promote  the  ends  of  justice. 
It  is  certainly  impossible  to  extract  from  a  provision  so  loose 
and  yet  so  comprehensive  any  rules  less  liberal  than  those 
which  have  long  prevailed  in  courts  of  equity. 

It  is  only  necessary,  therefore,  to  determine  whether,  in  a 
suit  instituted  for  the  purpose  of  canceling  the  invalid  cer- 
tificates of  stock  in  the  plaintiffs'  corporation,  all  the  claims 
under  these  instruments  can  be  united,  and  all  the  parties 
holding  them  brought  in,  without  rendering  the  suit  obnox- 
ious to  the  charge  of  multifariousness,  as  that  term  has 
hitherto  been  understood.    The  convenience  of  settling  the 
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whole  controyersy  in  a  single  suit  is  obvious ;  because  the 
only  alternative  is,  that  the  corporation  would  be  entitled 
to  institute,  and  must  institute,  a  separate  action  against, 
each  of  the  numerous  parties  claiming  under  these  certifi- 
cates. No  one  of  the  parties  would  be  bound  by  a  decision 
against  any  other  one;  and  intolerable  expense  and  delay 
might  be  the  consequence  of  such  a  course. 

The  rule  on  this  subject  has  been  often  considered,  both 
in  England  and  this  country,  and  has  become  tolerably  well 
settled,  although  in  regard  to  some  of  its  applications  there 
is  a  diversity  in  the  adjudged  cases.  In  the  case  of  the  Mayor 
of  York  V.  PUkington  ( 1  Atkynsy  283 ),  decided  by  Lord  Haki>- 
wiCKB  in  1737,  the  corporation  of  York  claimed  an  exclusive 
right  of  fishery  in  the  River  Ouse  for  a  large  tract;  and  the 
bill  was  filed  against  various  persons  claiming  several  and 
distinct  rights  in  the  same  fishery,  in  order  to  quiet  the 
plaintiffs'  title  and  also  for  a  discovery  and  account  of  the 
fish  the  defendant  had  taken.  A  demurrer  to  the  bill  for 
multifariousness  was  overruled  after  being  twice  argued, 
the  lord  chancellor  observing :  <'  It  was  no  objection  that  the 
defendants  have  separate  defences;  but  the  question,"  he 
added,  '^  was  whether  the  plaintifis  have  a  general  right  to 
the  sole  fishery,  which  extends  to  all  the  defendants."  Nearly  > 
a  century  later.  Lord  Eldon  referred  to  this  case  as  stand- 
ing on  the  ground  that  ''  where  the  plaintifis  stated  them- 
selves to  have  an  exclusive  right,  it  signified  nothing  what 
particular  rights  might  be  set  up  against  them,  because  if 
they  prevailed  the  rights  of  no  other  person  could  stand." 
And  he  added :  "  It  has  long  been  settled  that  if  any  person 
has  a  common  right  against  a  great  many  of  the  king's 
subjects,  inasmuch  as  he  cannot  contend  against  all  of  the 
king's  subjects,  a  court  of  equity  will  permit  him  to  file  a 
bill  against  some  of  them,  taking  care  to  bring  in  so  many 
persons  before  the  court  that  their  interests  shall  be  such  as 
to  lead  to  a  fair  and  honest  support  of  the  public  interests." 
(Jac.  if  Walk.j  369.)     In  Whaley  v.  Dawson  (2  Schoales  Sf 
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Zr^oy,  370),  Lord  Bedbsdaub  considered  the  test  to  be 
whether  there  was  a  *' general  right  in  the  plaintiff  covering 
the  whole  case,  although  the  rights  of  the  defendants  may 
have  been  distinct/'  In  referring  to  the  Mayor  of  York  v. 
Piikingtofty  and  analogous  cases,  he  observed :  **  The  court  has 
gone  upon  the  ground  of  preventing  multiplicity  of  suits, 
one  general  right  being  claimed  by  the  plainti&  against  all 
the  defendants."  The  same  eminent  authority,  in  the  trea- 
tise on  Equity  Pleading  {Mif/ord  Eq.  P/.,  by  Jeremy^  181), 
says:  ''The  court  will  not  permit  a  plaintiff  to  demand  by 
one  bill  several  matters  of  different  naturet  against  several 
defendants;  but  when  one  general  right  is  claimed  by  the 
bill,  though  the  defendants  have  separate  and  distinct  rights^ 
a  demurrer  will  not  hold." 

The  subject  of  multifariousness  is  very  elaborately  and 
carefully  examined  by  Mr.  Justice  Stort,  in  his  treatise  on 
Equity  Pleading.  Adopting  the  views  and  in  part  the  lan- 
guage of  Lord  COTTENHAH,  in  Campbell  v.  Mackay  (1  Mylnt 
if  Craigy  623,  624),  he  lays  down  the  following  doctrine: 
''  The  result  of  the  principles  to  be  extracted  from  the  cases 
on  this  subject  seems  to  be,  that  where  there  is  a  common 
liability  and  a  common  interest,  a  common  liability  in  the 
defendants  and  a  common  interest  in  the  plaintifi,  different 
claims  to  property,  at  least  if  the  subjects  are  such  as  may 
without  inconvenience  be  joined,  may  be  united  in  one  and 
the  same  suit."  (%  633.)  He  adds:  "Indeed,  where  the 
interests  of  the  plaintiffs  are  the  same,  although  the  defend- 
ants may  not  have  a  coextensive  common  interest,  but  their 
interests  may  be  derived  under  different  instruments,  if  the 
general  objects  of  the  bill  will  be  promoted  by  their  being 
united  in  a  single  suit,  the  court  will  not  hesitate  to  sustain 
the  bill  against  all  of  them."  In  this  State,  the  joinder  in 
one  suit  of  causes  of  action  in  some  sense  distinct  from  each 
other,  with  all  the  necessary  parties  for  their  determination, 
has  always  been  allowed  with  great  liberality  where  the 
convenience  and  the  ends  of  justice  have  required  it.    In 
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BrincJcerhoffet  al.  v.  Braum  et  al.{6  John.  Gh.^  139),  it  was 
held  that  diflferent  judgment  creditors  might  unite  in  one 
bill  for  the  purpose  of  reaching  the  estate  of  their  common 
debtori  which  he  had  fraudulently  conveyed,  and  tiiat  the 
bill  might  be  filed  against  persons  relative  to  matters  of  the 
same  nature,  forming  a  connected  series  of  acts,  all  intended 
to  defraud  and  injure  the  plaintiflh,  and  in  which  all  the 
defendants  were  more  or  less  concerned,  though  not  jointiiy 
in  each  act*  In  the  case  of  Fellawi  et  ah  v.  Fdlowt  eial.  {i 
Cow.f  682),  the  bill  charged  that  the  several  defendants,  in 
combination  with  each  other  and  with  the  debtor  of  the  plains- 
tifis,  took  from  him  separate  conveyances  of  his  property, 
without  consideration  and  in  order  to  defraud  the  plaintiffi. 
One  of  the  defendants  answered,  denying  the  combination, 
and  demurred  to  the  residue  of  the  bill,  because  it  included 
distinct  matters  in  many  of  which  he  was  not  concerned. 
The  demurrer  was  overruled,  the  chancellor  observing :  "  If 
instead  of  one  matter  in  demand,  here  are  three  (the  three 
conveyances  in  question);  they  are  all  of  the  same  nature 
in  respect  to  the  questions  they  now  present.  Each  of  the 
three  defendants  holds  a  portion  of  the  property  of  John 
FellovTs  (the  debtor)  by  a  fraud,  and  by  a  fraud  of  the 
same  kind.  The  right  of  the  complainants  is  against  the 
whole  property,  and  their  right  against  all  portions  of  it  is 
of  one  nature.  The  claims  of  the  three  defendants,  now 
holding  the  property  in  question,  are  of  one  character, 
each  of  them  holding  under  a  fraudulent  transfer.'*  *<  This, 
therefore,  is  not  a  case  of  several  matters  of  distinct  natures 
in  the  sense  of  the  rule  upon  that  subject."  The  decision 
was  appealed  from  to  the  Court  for  the  Correction  of  Errors, 
and  was  there  unanimously  affirmed,  after  a  very  full  discus- 
sion by  counsel  and  elaborate  consideration  in  the  opinions 
of  several  members  of  the  court. 

Many  other  cases  diight  be  mentioned,  exhibiting  varieties 
in  the  appHcatiMi  of  the  general  rule  declared  in  those 
which  have  been  cited.    But  it  i»  unnecessary  ta  refer  to 
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them.  The  rule  itself  is  settled  too  finnly  to  be  shaken, 
and  it  would  seem  to  be  decisive  of  the  present  question. 
In  this  case  there  is  a  single  interest  in  the  plaintiffi  directly 
opposed  to  the  interests  of  all  the  defendants.  The  com- 
mon point  and  centre  of  the  litigation  is  the  stock,  property 
and  franchises  of  the  plaintiff's  corporation,  in  which  the 
defendants  claim  specific  shares  and  proportions  as  holders  of 
the  false  certificates.  The  rights  claimed  by  the  defendants 
are  distinct,  because  they  rest  upon  separate  instruments  as 
the  evidence  thereof;  but  they  are  of  precisely  the  same 
nature,  they  turn  upon  the  same  question,  and  they  are  a 
cloud  upon  the  same  estate.  Each  certificate  is  a  false 
muniment  of  the  holder's  title  to  a  particular  interest  in  the 
corporate  estate,  vested  as  a  unit  in  the  corporation  but 
equitably  belonging  to  the  holder  of  its  actual  stock. 

Among  the  grounds  of  the  argument,  in  behalf  of  the 
plaintiffs,  it  was  insisted  that  the  suit  is  maintainable  on  the 
principles  of  a  bill  of  peace,  or  suit  to  quiet  a  title  and  pre- 
vent a  multiplicity  of  actions.  A  suit  in  equity  to  establish 
a  sole  right  of  fishery  against  several  hostile  qjaimants,  or 
by  a  parish  priest  to  establidi  a  right  to  tithes'^  against  the 
parishioners  or  by  the  parishioners  to  establish  a  modus,  are 
examples  of  a  bill  of  this  kind,  /it  will  be  found,  however, 
that  there  is  nothing  in  the  rules  which  govern  the  technical 
bill  of  peace  to  Justify  a  misjoinder  of  subjects  or  parties 
in  the  litigation.^ But  the  number  of  parties  and  the  multi- 
.plicity  of  actual  or  threatened  suits  will  sometimes  justify 
a  resort  to  a  court  of  equity  when  the  subject  is  not  at  all 
of  an  equitable  character,  and  there  is  no  other  element  of 
.equity  jurisdiction.  Even  in  such  cases  there  must  be  such 
a  unity  of  interest  on  one  side  or  the  other  as  to  bring  the 
litigation  within  the  ordinary  rules  of  equity  pleading.  This 
I  suit,  I  think,  could  be  sustained  as  a  bill  of  peace,  but  tbe 
;  question  of  miqoinder  would  be  the  same.  Without  referring 
to  the  principles  of  such  a  bill,  we  sustain  the  jurisdiction 
on  the  ground  that  the  controversy  is  of  an  equitable  nature, 
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for  the  reasons  which  have  been  given  at  large ;  and  we  hold 
that  the  objection  for  multifariousness  merely  is  untenable 
within  ordinary  and  established  rules  on  that  subject  If 
all  the  invalid  certificates  were  now  held  by  one  person,  the' 
jurisdiction  would  attach  in  order  to  have  them  canceled, 
and  the  suit  would  be  against  him  alone.  Being  held  by' 
various  parties,  the  jurisdiction  still  depends  on  the  samei 
principles;  but  all  the  parties  can  be  united,  because  therel 
is  such  a  unity  in  the  controversy  with  all  of  them  as  to 
render  it  fit  and  proper,  according  to  settled  principles,  that 
they  should  be  joined  in  a  single  suit.  ' 

The  judgnxent  of  the  Supreme  Court  must  be  reversed, 
and  judgment  entered  overruling  the  demurrer,  with  the 
usual  leave  to  answer. 

Seldsn  and  Boosbvelt,  J«.,  did  not  sit  in  the  case ;  all 
the  other  judges  concurring, 

Judgment  reversed,  and  demurrer  overruled  with  leave  fo 
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Hie  aisignmeDt  of  a  policy  of  insurance  after  a  loaa  is  not  within  the  clanie 
]>rohibiting  a  transfer  without  the  consent  of  the  insurers.  The  restriction 
is  «pon  assignment  dving  the  pendency  of  the  risk,  and  not  of  a  translbr, 
of  the  debt  arising  from  a  loss. 

As  a  matter  of  law,  an  noezplained  delay  for  twenty  days  to  notiiy  insurers,  resid- 
ing in  the  same  city  with  the  insured,  of  a  subsequent  insurance,  is  unreason- 
able, and  SToids  a  policy  which  required  such  notice  to  be  giren  with 
reasonable  diligence. 

The  knowledge  of  a  broker  who  effected  both  insurances  under  no  employment 
by  .the  insurers,  but  for  a  commission  paid  by  them  upon  the  premiums 
received  for  such  risks  as  he  procured  to  be  offered  and  they  chose  to  accept, 
EM  not  to  charge  the  prior  insurers  with  notice  of  a  subsequent  insurance. 

Appeal  from  the  Superior  Court  of  New-York  city. 
Action  upon  a  policy  of  insurance  against  fire  for  $2,000, 
SwTH. — Vol.  IIL  77 


610     CASES  m  THE  COURT  OF  APPEATR 

If ellen  «.  The  HamUkm  Fire  Insimnce  Companj. 

issued  by  the  defencJaot  to  one  Mark  O'Brien.  The  answer 
set  up  that  O'Brien,  without  the  knowledge  or  assent  of  the 
defendant,  had  procured  further  insurance  upon  the  same 
property  covered  by  this  policy,  and  that  the  insurance  upon 
said  property  thereby  became  in  excess  of  the  real  value 
thereof.  Upon  the  trial  before  Mr.  Justice  Slosson  and  a 
jury,  it  was  proved  that  O'Brien  was  a  retail  dealer  in  dry 
goods  in  New- York  city,  where  the  defendant  has  its  location 
and  office.  He  obtained  the  insurance  through  one  Kane, 
an  insurance  broker,  who  obtained  insurances  for  about 
twenty  different  companies.  His  course  of  business  was  as 
follows:  he  canvassed  the  city  and  solicited  insurances; 
brought  proposals  to  the  company ;  if  accepted,  he  got  the 
policy  and  delivered  it  to  the  parties  insured ;  the  parties 
paid  him  the  premium,  which  he  paid  over  to  the  company, 
the  latter  allowing  him  a  commission  of  ten  per  cent.  He 
was  not  the  agent  of  any  particular  company,  but  went  to 
any  company  that  would  pay  him  a  commission  and  offered 
risks ;  the  companies  did  not  insure  upon  his  representations, 
but  sent  their  own  surveyors  to  examine  the  property  offered 
for  insurance.  Kane  procured  the  policy  in  suit  upon  the 
goods  of  O'Brien  on  the  12th  April,  1854,  the  day  of  its 
date.  The  goods  were  at  that  time  insured  to  the  amount 
of  $2,000  by  other  companies,  and  this  fact  was  noted  in  the 
policy,  which  contained  a  provision  that  'Mf  the  insured  or 
his  assigns  shall  hereafter  make  any  other  insurance  on  the 
same  property,  and  shall  not,  with  all  reasonable  diligence, 
give  notice  thereof  to  this  corporation  and  have  the  same 
indorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
effect,  and  in  case  of  any  other  insurance  upon  the  property 
thereby  insured,  whether  prior  or  subsequent  to  the  date  of 
this  policy,  the  insured  shall  not,  in  case  of  loss  or  damage, 
be  entitled  to  demand  or  recover  on  this  policy  any  greater 
proportion  of  the  loss  or  damage  sustained  than  the  amount 
hereby  insured  shall  bear  to  the  whole  amount  insured  on 
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said  property."  It  also  contained  the  usual  provision  that 
the  interest  of  the  insured  in  the  policy  is  not  assignable 
without  the  written  consent  of  the  insurer,  and  that  the 
policy  should  become  void  in  case  of  any  transfer  or  termi- 
nation of  the  interest  of  the  insured,  either  by  sale  or  other- 
wise, without  such  consent. 

Between  the  12th  of  April,  1854,  and  23d  of  June,  1854, 
O'Brien  increased  his  stock  of  goods,  and  on  the  latter  day. 
he  obtained,  through  the  broker,  Kane,  a  further  insurance 
of  S1,000  from  the  St.  Nicholas  Company,  no  notice  of  which 
was  given  to  the  defendant  in  this  action  until  after  the 
destruction  of  the  property  by  fire,  which  occurred  on  the 
night  of  the  13th  July,  1854 ;  the  notice  being  contained  in 
the  affidavit  verifying  the  preliminary  proofs  of  loss,  which 
were  served  on  the  26th  of  July.  After  the  fire,  O'Brien 
assigned  this  and  other  policies  of  insurance,  and  all  his 
claim  and  demand  against  the  defendant  under  or  by  reason 
of  the  policy,  to  the  plaintifi*,  in  trust  to  pay  certain  debts  of 
O'Brien,  specified  in  the  assignment,  in  full  or  fro  raxa^  as 
the  avails  of  the  assigned  demands  might  enable  him  to  do« 
Upon  the  closing  of  the  evidence,  the  counsel  for  the  defend- 
ant moved  for  a  dismissal  of  the  complaint  on  the  ground  that 
the  policy  had  become  void  at  the  time  of  the  loss  by  reason 
of  the  failure  to  give  notice  of  the  subsequent  insurance, 
and  also  that  it  was  avoided  by  the  assignment  of  the  policy 
after  the  loss,  without  the  consent  of  the  insurers.  The 
judge  reserved  the  question  of  law,  raised  by  the  motion,  for 
the  opinion  of  the  court  at  general  term,  and  submitted  to 
the  jury,  as  questions  of  fact,  the  value  of  the  goods  destroyed 
by  the  fire,  and  the  amount  of  the  damages  sustained  by  reason 
of  the  fire.  The  jury  found  a  verdict  for  the  plaintifi*,  and 
assessed  the  value  of  the  goods  at  over  $5,001,  and  the  plain- 
tiff's damages  at  $2,105.  The  verdict  was  entered,  subject  to 
the  opinion  of  the  court  upon  the  whole  case,  to  be  heard  in 
the  first  instance  at  general  term,  and  the  case  being  thut 
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heard,  the  court  dismissed  the  complaint  and  ordered  judg- 
ment for  the  defendant.    The  plaintiff  appealed  to  this  court. 

Nicholm  HiUf  for  the  appellant. 

I.  The  mere  fact  of  the  subsequent  insurance,  in  the 
absence  of  fraud  or  unfair  dealing  on  the  part  of  the  in- 
sured, did  not  render  the  policy  issued  by  th$  defendants 
void,  though  no  notice  of  it  had  been  given  up  to  the 
time  of  the  fire.  1.  The  provisions  of  the  policy,  and 
conditions  of  insurance  annexed  thereto,  should  be  liberally 
construed,  so  as  to  carry  into  effect  their  intent.  Taken 
together,  their  obvious  intent  is  to  prevent  insurance 
beyond  the  value  of  the  property,  and  to  secure  to  the 
company  the  benefit  of  the  joint  liability  of  the  other 
companies.  So  long  as  the  subsequent  insurance  is  not 
excessive,  it  enures  to  the  benefit  of  the  prior  insurers, 
by  diminishing  their  liability  in  case  of  partial  loss.  Notice 
is  to  be  given  with  reasonable  diligence,  "to  the  end''  that 
the  subsequent  insurance  may  be  indorsed  on  the  policy; 
but  the  notice  is  not  required  to  be  in  writing,  or  within 
any  particular  time,  nor  to  be  brought  to  the  knowledge 
of  any  particular  officer,  the  controlling  inquiry  being 
always  whether  any  damage  has  been  sustained  by  the 
company.  Thus  it  has  been  decided  that,  where  an  agent 
had  been  notified,  it  was  of  no  consequence  that  he  neg- 
lected to  notify  the  company,  they  having  sustained  no 
damage  from  the  subsequent  insurance.  {Etcen  v.  Montgomr 
try  Ins.  Co.^  5  Hill^  101 ;  Lucas  v.  Jefferson  Ins.  Co,^  6  Gnr., 
687, 8.)  2.  There  had  been  no  want  of  reasonable  diligence 
in  giving  notice  of  the  subsequent  insurance  up  to  the  time 
of  the  fire  in  question.  It  was  effected  June  23, 1854.  The 
fire  happened  July  13, 1854.  The  interval  of  nineteen  days 
would  not  have  justified  the  company  in  refusing  to  acknow- 
ledge the  subsequent  insurance  on  the  ground  of  unreasonable 
delay  in  giving  the  notice,  if  the  fire  had  not  happened.    In 
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the  absence  of  fraud  and  of  any  change  in  the  rights  of  the 
pieties  and  of  any  express  provisions  as  to  time,  the  delay 
was  not  unreasonable.  The  defendants  had  notice  by  the 
preliminary  proofs.  3.  If  the  question  as  to  ''  reasonable 
diligence  "  was  a  question  of  fact,  it  should  have  been  sub- 
mitted to  the  jury.  If  it  was  a  question  of  law,  there  is 
nothing  in  the  case  to  justify  its  being  decided  against  the 
plaintiff.  The  happening  of  the  fire  did  not  change  the 
rights  of  the  parties.  The  company  not  having  been  dama- 
ged by  the  increased  insurance,  it  would  be  most  inequitable 
to  give  them  the  benefit  of  an  objection  which  could  not 
have  been  reasonably  made  had  the  fire  not  occurred.  The 
defence  is  purely  technical,  and  should  not  be  favored  by  a 
strict  construction  against  the  plaintiff.  (  Wilson  v.  Greneiee 
Ins.  Co.,  16  Barb.,  611.) 

IL  The  defendants  had  sufficient  notice  of  the  subsequent 
insurance,  through  the  broker  Kane.  {Sexton  v.  Montgomery 
Ins.  Co.,  9  Barb.,  191;  WestlaJce  v.  St.  Laurence  Ins.  Co.,  14 
Barb.,  206.)  By  the  course  of  business  adopted  by  this  and 
other  insurance  companies  in  the  city  of  New- York,  and 
pursued  by  the  defendants  in  regard  to  the  insurance  in  quea- 
tioD,  the  broker  was  so  held  out  as  the  agent  of  the  company 
as  to  justify  O'Brien,  the  insured,  in  supposing  that  notice 
to  him  was  sufficient.  The  question  is  nut  what  was  the 
actual  authority  possessed  by  the  agent,  but  what  had  the 
insured  a  right,  under  all  the  circumstances,  to  infer  in  regard 
thereto  from  the  acts  and  dealings  of  the  company?  (Per- 
kins  V.  Washington  Ins.  Co.,  4  Cow.,  646 ;  Lighibody  v.  N.  Am 
Ins.  Co.,  23  Wend.,  18 ;  Johnson  v.  Jones,  4  Barb.,  369.) 

E.  J.  Phelps,  for  the  respondent. 

I.  The  condition  that  notice  should  be  given  with  reason- 
able diligence  of  a  subsequent  insurance,  constitutes  a  valid 
and  binding  element  of  the  contract  between  the  parties. 
{Potter  v.  The  Ontario  and  Livingston  Ins.  Co.,  6  Hill,  47  { 
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Egan  V.  The  West.  Int.  Co.  of  Albany,  5  Denioy  326 ;  TUIouy. 
The  Clinton  and  Essex  Ins.  Co.,  7  Barb.,  546.) 

II.  The  knowledge  of  the  broker  was  not  notice  to  the 
'defendants  of  the  second  insurance.  He  was  in  no  sense 
their  agent,  but  was  the  agent  of  the  insured.  That  such 
is  the  relation  of  insurance  brokers  in  the  citj  of  New- York, 
is  well  understood.  He  was  not  even  the  agent  of  the  defend- 
ants, for  the  purpose  of  obtaining  and  papng  over  the  pre- 
mium. A  payment  by  the  insured  to  his  broker,  which 
never  reached  the  company,  would  obviously  be  no  payment, 
so  far  as  they  are  concerned.  But  if  it  were  possible  to 
regard  him  as  the  agent  of  the  company  for  this  purpose, 
that  agency  terminated  when  the  premium  was  paid.  It  is 
not  claimed  that  he  ever  communicated  his  knowledge  to 
the  defendants,  or  that  it  was  any  part  of  his  business  or  un- 
dertaking to  do  so.  The  decisions  relied  on  by  the  plaintiff,  on 
this  point,  relate  to  an  agency  of  a  totally  different  character. 

III.  The  notice  contained  in  the  preliminary  proofs  was 
not  a  compliance  with  the  condition.  The  object  of  the 
provision  is  to  enable  the  company  to  withdraw  from  the 
contract,  as  they  have  a  right  to  do  by  its  terms,  in  case  of 
an  over  insurance,  which  is  uniformly  regarded  in  law  and 
in  practice  as  increasing  the  risk.  {Potter  v.  Ontario  and 
Livingston  Ins.  Co.,  supra.)  Of  course  this  object  cannot  be 
answered  by  a  notice  after  the  loss  occurs.  .  The  notice 
must  therefore  be  given  before  the  loss,  if  there  is  reasonable 
time  for  that  purpose.  Twenty  days  elapsed  in  this  instance, 
after  the  second  insurance,  before  the  fire,  all  the  parties 
residing  in  the  city  of  New- York.  All  benefit  to  be  derived 
by  the  defendants  from  the  notice  was,  in  the  meantime,  lost. 
Surely  it  cannot  be  thought  that  this  was  *'  reasonable  dili- 
gence," either  in  fact  or  within  the  rule  adopted  in  analogous 
cases.  (Inman  v.  West.  Fire  Ins.  Co.,  12  Wend.,  452.) 

The  court,  all  the  judges  except  Roosevelt,  J.,  concur- 
ring, affirmed  the  judgment,  for  the  reasons  stated  by  the 
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late  Mr.  Justice  Duer,  in  the  court  below,  which  were  as 
follows : 

Duer,  Justice.  The  objections  taken  on  the  trial  to  the 
sufficiency  of  the  preliminary  proofs,  and  to  the  right  of  the 
plaintiff  to  maintain  the  action  in  his  own  name,  were  very 
properly  abandoned  on  the  argument  before  us.  Where  an 
action  is  brought  by  a  trustee,  in  whom  the  legal  title  is 
vested,  it  is  certainly  not  necessary  that  the  cestuis  que  trust 
should  be  made  parties,  either  as  plaintiffs  or  defendants, 
unless  where  the  action  is  brought  for  the  purpose  of  deter- 
mining, or  involves  the  determination  of,  their  respective 
rights  and  interests  under  the  instrument  creating  the  trust. 

The  objection  that  the  assignment  to  the  plaintiff  was 
made  without  that  consent  in  writing  of  the  defendants 
which  the  policy  requires,  although  not  abandoned  upon  the 
argument,  is,  in  our  opinion,  quite  as  untenable  as  those 
that  have  been  mentioned. 

The  restrictive  clause  in  the  policy,  upon  which  the 
objection  is  founded,  refers  only  to  an  assignment  of  the 
policy  during  the  pendency  of  the  risks  and  accompanying 
the  transfer  of  an  interest  in  the  property  insured,  and,  thus 
interpreted,  there  are  evident  reasons  for  its  introduction ; 
but  where  the  assignment  is  made,  as  in  the  case  before  us, 
when  the  risks  have  ended,  and  for  the  sole  purpose  of 
enabling  the  assignee  to  recover  a  loss,  it  is  in  reality  no 
more  than  an  assignment  of  a  debt,  which,  as  the  company 
has  no  motive  of  interest  for  preventing,  it  would  be 
unreasonable  to  suppose  was  meant  to  be  prohibited.  This 
limited  interpretation  of  the  clause  was  adopted  by  this 
court  many  years  since,  in  the  case  of  Bricfaa  v.  The 
Lafayette  Insurance  Company;  and  as  we  see  no  reason  to 
doubt  the  propriety  of  the  decision,  and  are  not  aware  that 
it  has  ever  been  departed  from,  we  hold  ourselves  bound  to 
follow  it.  (2  Hall  S.  C,  372;  Lazarus  v.  CommonvxaUh 
Insurance  Company,  6  Pick.,  79 ;  2  Duer  on  Ins.,  64,  66,  66  •) 
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The  plaintiff  would  be  entitled  to  judgment,  were  there 
no  other  objection  to  his  recovery ;  but  an  objection  remains 
to  be  stated,  to  which  no  answer,  that  we  can  deem  satis- 
fiictory,  has  been  given,  and,  unrefuted,  it  is  fatal. 

It  is  insisted  that,  before  the  happening  of  the  loss,  the 
insurance  had  been  rendered  void  by  the  violation,  on  the 
part  of  the  assured,  of  that  provision  in  the  policy  which 
made  it  his  duty  to  give  notice  to  the  company,  with  all 
reasonable  diligence,  of  any  further  insurance  that  might  be 
effected  by  him,  and  to  have  the  same  indorsed  on  the  policy, 
or  otherwise  acknowledged  by  the  company  in  writing.  A 
further  insurance  was  effected  by  him  on  the  23d  of  Jnne, 
1854,  and  no  other  notice  of  the  fact  was  given  to  the  oom- 
pany than  that  contained  in  the  preliminary  proofs  upon 
which  payment  of  the  loss  was  demanded,  and  these,  the 
case  shows,  were  not  made  up  and  served  until  the  26th 
July  following.  The  delay,  it  is  contended,  was  unreason- 
able, and  has  not  been  justified  or  excused. 

On  the  part  of  the  plaintiff,  two  replies  have  been  made 
to  the  objection :  First.  That  the  witness,  Kane,  was  the 
general  agent  of  the  defendant,  and  that,  as  the  subsequent 
insurance  was  procured  by  him,  his  knowledge  of  the  fact 
was  equivalent  to  notice  to  the  company,  and  several 
adjudged  cases  were  referred  to  as  sustaining  this  position ; 
Second.  That  there  was  no  want  of  reasonable  diligence, 
even  on  the  supposition  that  no  other  notice  was  given  to 
the  company  than  by  the  service  of  the  preliminary  proofs. 
Neither  reply  can  we  hold  to  be  sufficient  The  allegation 
that  Kane  was  the  general  agent  of  the  defendants,  to  whom 
a  notice,  binding  on  the  company,  of  a  subsequent  insurance, 
could  properly  be  given,  is  not  only  not  sustained,  but  in 
our  opinion  is  plainly  contradicted  by  the  evidence.  He 
was  an  insurance  broker;  and  from  the  nature  of  his  business, 
as  such,  was  no  more  the  general  agent  of  the  defendants 
than  of  any  other  company  or  individual  to  whom  his  pro- 
fessional services  had  been  rendered.     In  procuring  the 
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insurance,  be  was  the  agent  of  the  assured,  and  if,  before  the 
•transaction  was  complete,  be  became  for  any  purpose  the 
agent  of  the  defendants,  that  agency  wholly  ceased  when 
he  had  delivered  the  policy  to  the  assured  and  had  paid 
over  to  the  company  the  premium  which  he  had  received. 
From  this  time,  there  was  no  such  relation  between  him 
and  the  defendants  as  could  make  it  his  duty  to  communi- 
cate to  the  company  his  personal  knowledge  of  a  subsequent 
insurance,  or  could  justify  third  persons  in  believing  that 
this  duty  was  imposed  on  and  would  be  discharged  by  him. 
We  think  it  would  be  extravagant  to  say  that  the  knowledge 
which,  in  a  separate  transaction,  he  acquired  of  a  further 
insurance,  was  alone  sufficient  to  affect  the  company  with 
notice  of  the  fact.  The  cases,  therefore,  to  which  we  were 
referred,  bear  no  analogy  to  the  present ;  and  it  is  needless 
to  consider  whether  we  should  have  held  them  to  have  been 
applicable  or  controlling,  had  the  general  agency  of  Kane, 
or  the  fact  that  he  was  held  forth  to  the  public  by  the 
defendants  as  such  agent,  been  established  on  the  trial.  The 
question  whether,  had  such  express  and  timely  notice  of  the 
subsequent  insurance  been  given  to  the  defendants,  they 
might  not,  by  refusing  to  indorse  it  on  the  policy,  or  other- 
wise to  acknowledge  it  in  writing,  have  discharged  them- 
selves from  all  further  liability,  we  shall  also  leave  undecided. 

The  sole  question  that  remains  is,  whether  there  was  such 
a  want  of  reasonable  diligence  on  the  part  of  the  assured, 
in  giving  the  notice  which  the  policy  requires,  as  rendered 
the  insurance  void  at  the  time  of  the  fire ;  for  if  it  was  then 
in  force,  the  defendants  are  certainly  liable,  and  the  notice 
given  by  the  preliminary  proofs  may  well  be  deemed  suffi- 
cient. As  the  facts  are  undisputed,  this  question  was  treated 
by  the  counsel,  and  is  regarded  by  us,  as  purely  a  question 
of  law,  and  its  proper  determination,  as  such,  it  seems  to  us, 
is  not  at  all  difficult  or  doubtful.  If  the  only  purpose  for 
which  notice  of  a  subsequent  insurance  is  required  were 
that  of  enabling  the  prior  insurers  to  ascertain  for  what 
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proportion  of  a  loss  they  might  eventually  be  liable,  no  such 
notice  would  seem  to  be  necessary  until  the  actual  occur- 
rence of  a  loss,  since,  if  given  then,  it  would  fully  answer 
the  purpose  for  which  alone  it  was  intended,  and  a  delay 
working  no  prejudice  to  the  insurers  could  not  justly  be 
qualified  as  unreasonable.  But  this  is  not  the  only,  nor,  aa 
we  apprehend,  the  principal  reason  for  requiring  that  express 
notice  of  every  further  insurance  upon  the  same  property 
shall  be  given.  By  one  of  the  conditions  annexed  to  the 
policy,  the  company  may  elect,  at  any  time  and  for  any  cause, 
to  terminate  the  insurance,  by  giving  notice  to  the  assured 
and  returning  a  due  proportion  of  the  premium;  and  to 
enable  an  insurance  company  to  exercise  properly  this  dis- 
cretionary power,  it  is  important  that  it  should  have  a 
timely  knowledge  of  the  facts,  upon  which  its  exercise  will 
usually  depend.  Of  these  facts  there  is  probably  none 
more  important  to  be  known  than  that  of  the  total  amount 
of  the  sums  insured  upon  the  same  property ;  since  it  is  by  a 
comparison  of  this  amount  with  the  value  of  the  property 
that  prudent  insurers,  in  making  the  election  which  the 
policy  gives  to  them,  are  certain  to  be  governed.  Hence  it 
is  that  the  fact  of  a  further  insurance  is  required  to  be  made 
known  to  them  with  <'  all  reasonable  diligence,"  instead  of 
deferring  the  communication  until  the  happening  of  a  loss. 
We  think,  therefore,  that  the  words  "reasonable  diligence," 
looking  to  the  purpose  for  which  they  are  inserted,  demand 
promptitude  of  action  and  exclude  unnecessary  delay,  and 
consequently  that  an  unexplained  delay  of  nineteen  days  is 
conclusive  proof  of  a  want  of  that  reasonable  diligence 
which  was  necessary  to  be  shown  to  continue  the  policy  in 
force.  We  think  that  it  was  not  in  force  when  the  fire  hap- 
pened, and  that  the  loss  claimed  is  therefore  not  recoverable. 

BoosEYELT,  J.  (Dissenting.)  The  company,  in  their 
answer,  place  their  resistance  to  the  plaintifi^s  claim  on  the 
following  grounds :  First.  That  his  assignor  was  bound  by 
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the  terms  of  the  policy  to  "give  notice"  of  any  further 
insurance  "with  all  reasonable  diligence;"  Second.  That 
he  effected  a  further  insurance  for  $1,000  twenty  days  before 
the  fire  without  giving  notice  of  it;  Third.  That  "the 
insurance  upon  the  property  thereby  became  in  excess  of 
the  real  value."  There  is  no  allegation,  it  will  be  observed, 
that  the  plaintiff's  assignor  had  suffered  an  unreasonable  time 
to  elapse.  No  issue  is  raised  on  that  point;  and  at  the  trial 
the  only  ground,  except  one  which  I  shall  presently  notice, 
on  which  the  motion  to  dismiss  the  complaint  was  placed, 
was  that  no  notice  had  been  given  of  the  second  insurance. 
This,  as  it  appears  to  me,  was  of  itself  an  immaterial  issue. 
The  real  point  was,  or  rather  should  have  been,  if  the  plead- 
ings had  been  properly  framed,  whether  the  fire  took  place 
before  the  party  had  had  a  reasonable  time  to  notify  the 
underwriters  of  the  second  insurance.  Twenty  days  might 
be  reasonable,  or  it  might  be  unreasonable,  according  to  cir- 
cumstances. As  the  case  was  one  of  a  forfeiture  of  legal 
rights,  it  was  incumbent  on  the  party  inisisting  to  aver  it 
and  to  sustain  his  averment  by  proof.  The  company  did 
neither.  They  did  not  even  ask  that  the  question  should  be 
submitted  to  the  jury.  They  abandoned  also  the  alleged 
excess  of  insurance,  and  allowed  a  verdict  to  be  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  at  general 
term  "  on  the  question  of  law  raised  on  the  motion  for  dis- 
missal," and  with  liberty,  if  deemed  proper,  to  direct  a  dis- 
missal of  the  complaint.  A  dismissal  accordingly  having 
been  directed,  the  plaintiff  appeals  to  this  court  and  pre- 
sents his  case  in  a  so-called  bill  of  exceptions,  "settled  by 
consent  of  parties."  I  find  no  exceptions  in  it.  At  the 
trial  the  plaintiff  could  have  taken  none,  as  the  judge  in  effect 
ruled  in  his  favor.  But  when  that  ruling  was  reversed  by 
the  general  term,  it  having  been  given  only  conditionally, 
the  proper  course  would  have  been  to  have  stated  it  in  the 
opposite  form  with  an  exception  by  the  plaintiff  and  that 
exception  overruled  at  general  term.    I  have  treated  the 
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case,  however,  as  if  it  had  been  regularly  presented,  and  in 
that  view  the  judgment  should  be  reversed*  The  general 
term  placed  their  decision  on  the  ground  of  unreasonable 
delay.    No  such  issue,  we  have  seen,  was  made. 

But  waiving  that  difficulty,  is  twenty  days,  under  all  con- 
ceivable circumstances,  and  with  every  conceivable  matter  of 
excuse,  necessarily,  per  «e,  unreasonable?  The  court  below 
have  so  treated  it ;  and  accordingly  have  disposed  of  the 
point,  not  as  a  subject  for  the  consideration  of  the  jury,  but 
as  a  dry  question  of  law.    In  this  I  think  they  erred. 

As  to  the  clause  in  the  policy  prohibiting  assignments 
without  the  company's  consent,  it  has  no  reference  to  assign- 
ments made  after  the  loss  has  occurred.  The  policy  then 
becomes  a  fixed  chose  in  action,  transferable  like  any  oth^ 
similar  property.  It  is  of  consequence  to  the  underwriters, 
while  the  risk  continues,  to  know  whom  they  are  insuring, 
but  of  no  consequence  to  them,  after  a  fire,  whether  they 
pay  the  damages  to  A  or  to  B. 

The  jury  having,  in  effect,  found  that  there  was  no  excess 
of  insurance  and  of  course  no  temptation  to  willful  firing, 
and  that  having  been  in  reality  the  only  issue  made,  the  dis- 
missal of  the  complaint  should  be  reversed  and  judgment 
entered  for  the  plaintiff  for  the  damages  assessed,  with 
costs. 

Judgment  affirmed. 


Laub  v.  Buckmilleb. 


An  administrator's  deed,  made  apon  a  sale  under  a  surrogate's  order,  is  effiBctnal 
to  convey  premises  described  therein  as  a  quarter  of  an  acre,  owned  by  the 
intestate,  in  a  specified  lot  and  town,  one  comer  of  the  premises  being  defi- 
nitely located  by  the  description,  and  it  not  appearing  that  the  intestate 
owned  any  other  land  in  said  town. 

The  addition  to  such  description  of  an  erroneous  statement  of  metes  and  bomidi 
which  might  form  three  sides  of  a  parallelogram,  but  could  incloae  no  land 
whatever,  does  not  vitiate  the  grant 
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It  seems  that  an  action  win  not  lie  to  correct  the  deecription  of  land  contained 
in  a  snnrogate't  records,  order  of  sale,  and  a  deed  ezecnted  in  parsnance 
thereof  nor  to  reform  a  flhcriiTs  deed. 

Appeal  from  the  Supreme  Court.  The  complaint  alleged 
that,  on  the  11th  day  of  November,  1822,  one  Richard  Morri- 
son wacr  seized  of  the  following  real  estate:  *'All  that 
certain  piece  or  parcel  of  land  situate  and  being  in  the  town 
of  Hamburgh,  county  of  Erie,  known  as  a  part  of  lot  number 
two»  in  the  ninth  township,  and  eighth  range  of  the  Holland 
Land  Company's  land,  and  bounded  as  follows :  Beginning 
at  the  western  extremity  of  the  highway,  thirteen  chains 
ninety-five  links  south  of  the  north  line  of  said  lot  number 
two ;  thence  south,  and  bounding  on  said  highway,  one  chain 
and  twenty-five  links,  to  a  post  at  the  intersection  of  the 
highway;  thence  north,  eighty-five  degrees  west,  two  chains 
to  a  post ;  thence  north,  parallel  with  the  east  line,  one  chain 
and  twenty-five  links  to  a  post;  thence  south,  eighty-five 
degrees  east,  two  chains  to  the  place  of  beginning;  contain- 
ii^g  1^  of  an  acre,  be  the  same  more  or  less/' 

The  complaint  then  states  certain  proceedings  before  the 
Surrogate's  Court  of  Erie  county,  by  the  administrator  of 
Morrison,  for  the  sale  of  the  real  estate.  In  the  petition  of  the 
administrator  of  Morrison,  and  the  deed  afterwards  executed 
by  him  December  1,  1837,  in  pursuance  of  the  surrogate's 
order,  the  premises  are  described  as  part  of  lot  two  in  the 
ninth  township  and  eighth  range,  and  as  being  in  the  town 
of  Hamburgh,  and  as  bounded  as  follows:  ''Beginning  at 
the  western  extremity  of  the  highway,  thirteen  chains  and 
ninety-five  links  south  of  the  north  line  of  said  lot  number 
two;  thence  south,  oh  said  highway,  one  chain  and  twenty- 
five  links,  to  a  post ;  thence  north,  parallel  with  the  east  line, 
one  chain  and  twenty-five  links,  at  the  intersection  of  the 
highway,  to  a  post ;  thence  north,  parallel  with  the  east  line, 
one  chain  and  twenty-five  links,  to  a  post;  thence  south 
eighty-five  degrees  east,  two  chains  to  the  place  of  beginning, 
containing  ^  of  an  acre,  more  or  less."    The  complaint 
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avers  that  this  last  description  was  intended  to  cover  the 
premises  first  mentioned  and  described,  and  no  other ;  and 
also  that  possession  of  the  premises  first  described  was  deli- 
vered to  the  purchaser  at  the  administrator's  sale. 

The  complaint  then  sets  out  divers  conveyances,  by  which 
the  land  is  conveyed  to  different  persons,  and  finally  on  the 
17th  day  of  June,  1844,  to  the  defendant;  the  recovery  of  three 
judgments  against  the  defendant  which  were  duly  docketed 
so  as  to  become  liens  on  the  land  ;  the  issuing  of  executions 
on  two  of  those  judgments  by  virtue  of  which  the  land  in 
controversy  was  sold  to  the  plaintiff,  and  a  deed  duly  executed 
to  him  by  the  sheriff. 

The  description  of  the  land  in  all  the  proceedings  and 
comveyances,  as  well  by  the  sheriff  as  the  administrator,  sub- 
sequent to  the  filing  of  the  administrator's  petition  before  the 
surrogate,  is  the  same  as  the  description  contained  in  that 
petition.  The  plaintiff  demanded  possession  of  the  premises 
from  the  defendant,  who  was  in  possession,  before  bringing 
suit. 

The  complaint  contains  a  prayer  for  judgment  that  the 
description  of  the  premises  in  the  several  orders  of  the  sur- 
rogate, and  the  proceedings  and  conveyances  subsequently 
executed,  be  reformed  and  corrected  so  as  to  conform  to  the 
description  first  above  given,  and  that  the  plaintiff  recover 
of  the  defendant  (who  is  alleged  to  be  in  possession  of  the 
premises)  such  possession. 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  contained  no  cause  of  action.  Judgment  was  given 
for  the  defendant  at  the  special  term;  and,  the  plaintiff 
appealing,  the  court  at  general  term  in  the  eighth  district 
reversed  the  judgment,  Mr.  Justiee  Gbeebu  delivering  its 
opinion  as  follows : 

Greene,  Justice.  The  allegation  of  title  in  the  plaintiff, 
accompanied  as  it  is  with  allegations  showing  how  he 
acquired  his  supposed  title,  does  not  entitle  him  to  recover, 


ALBANY,  JUNE,  1858.  628 

Lanbv.  Bnckmiller. 

if,  in  fact,  be  failed  to  acquire  a  title  through  the  various 
conveyancea  set  out  in  the  complaint.  The  question 
depends  entirely  upon  the  sufficiency  of  the  second  descrip- 
tion, set  forth  in  the  complaint,  to  pass  a  title  to  the  premises 
in  dispute.  Does  that  description  then  identify  this  land 
with  sufficient  certainty  as  the  land  intended  to  be  conveyed  ? 
It  must  be  conceded  that  the  place  of  beginning  is  certain 
and  easily  ascertainable.  It  is  in  the  western  extremity  or 
line  of  the  highway,  thirteen  chains  and  ninety-five  links 
south  of  the  north  line  of  lot  number  two,  of  which  the 
premises  described  are  a  part.  The  first  course  is  equally 
definite,  being  'Hhence  south  on  said  highway  one  chain 
and  twenty-five  links,  to  a  post.''  The  difficulty  arises  in 
dealing  with  the  description  of  the  next  course,  which  is  mani- 
festly inaccurate  and  indeed  unintelligible.  It  is  ^*  thence 
north,  parallel  with  the  east  line,  one  chain  and  twenty-five 
links,  at  the  intersection  of  the  highway,  to  a  post."  The 
place  of  beginning,  as  we  have  seen,  is  in  the  western  line  of 
the  highway,  and  the  first  course  runs  on  that  line.  The 
last  course  mentioned  in  the  description  runs  firom  a  point 
still  west  of  this  to  the  place  of  beginning,  thus  clearly  indi- 
cating the  .line  first  described  as  the  east  line  of  the  lot,  and . 
the  description  of  the  second  course  requires  that  it  shall 
run  from  the  termination  of  the  first,  and  parallel  to  it,  in  a 
direction  opposite  from  that  which  the  first  course  runs. 

That  there  is  a  mistake  in  the  description  of  the  second 
course  is  apparent  from  two  facts :  In  the  first  place,  it  is 
impossible  to  run  such  a  line,  and  in  the  next  place  it  is 
repugnant  to  that  part  of  the  description  that  precedes  it. 
It  remains  to  be  seen  whether  enough  can  be  gathered  from 
the  rest  of  the  description  to  do  away  with  the  obscurity 
occasioned  by  the  description  of  this  second  course,  and  iden- 
tify the  premises  in  dispute  with  reasonable  certainty.  The 
third  course  is  thus  described :  *'  Thence  north,  parallel 
with  the  east  line,  one  chain  and  twenty-five  links,  to  a  post.'* 
Thus  we  have  two  lines,  nearly  identified  as  being  the  east 
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and  west  lines  of  the  lot,  running  parallel  to  each  other,  and  * 
being  each  one  chain  and  twenty-fire  links  in  length. 

The  starting  point  of  the  west  line  is  not  intelligibly 
given  in  the  description  of  it,  owing  to  the  mistake  in  the 
description  immediately  preceding  it.  But  the  termination 
of  this  line  is  definitely  fixed  by  the  description  which  is 
given  of  it,  when  read  in  the  connection  with  the  description 
of  the  last  line. 

That  description  is  in  these  words :  "  thence  south  eighty- 
five  degrees,  east  two  chains  to  the  place  of  beginning." 
The  termination  of  the  westeriy  line  is  thus  fixed  at  a  point 
north,  eighty-five  degrees  west  of  the  place  of  beginning,  and 
two  chains  distant  therefrom. 

With  this  point  thus  fixed,  and  the  length  and  course  of 
the  line,  which  are  accurately  described,  the  starting  point  is 
clearly  enough  indicated  to  be  ascertained  with  mathematie 
certainty.  The  only  imperfection  in  this  description,  then, 
is,  that  the  south  line  of  the  premises  is  not  given  in  terms. 
But  from  what  is  given,  I  think  the  premises  in  question  are 
described  and  designated  with  sufficient  certainty.  It  is 
apparent,  from  a  careful  reading  of  the  description,  that  the 
error  arose  from  mistaking  the  west  for  the  south  line  of  the 
premises,  and  inserting  a  description  of"  the  west  line  twice. 
The  mistake,  however,  is  not,  in  my  opinion,  one  which  should 
be  held  to  defeat  the  operation  of  the  conveyance.  .  Reject- 
ing that  part  of  the  description,  we  have  still  enough  to 
designate  a  parallelogram  of  land,  being  part  of  lot  number 
two,  and  lying  west  of  the  highway  and  south  of  the  point 
in  the  line  of  the  highway  designated  as  the  place  of  begin- 
ning, extending  two  chains  east  and  west,  and  one  chain  and 
twenty-five  links  north  and  south.  No  construction  that 
can  be  put  upon  the  erroneous  part  of  the  description,  if 
indeed  it  is  susceptible  of  any  possible  construction  that  can 
make  it  intelligible,  can  change  this  result. 

This  case  is  stronger  for  the  plaintiff  than  the  case  of 
I>ygcrt  V.  Pletts  (25  Wend.,  402).    That  was  an  action  of 
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ejectment.  The  plaintiff  claimed  title  under  the  will  of  his 
father.  The  defendant  claimed  tinder  a  sheriff's  deed,  eze^ 
cuted,  and  a  sale  of  the  premises  described  in  the  deed,  on 
an  execution  against  the  plaintiff.  The  description  in  the 
deed  was,  all  the  right,  title  and  interest  of  the  said  John 
Dygert,  of,  in  and  to  all  that  certain  lot  of  land,  being  on 
the  south  side  of  the  Otsquago  creek,  bounded,  &c.  The 
description  then  gives  one  line  only,  and  does  not  state  on 
which  side  of  the  line  the  lands  intended  to  be  conveyed 
are  situated.  The  plaintiff  gave  in  evidence  the  will  of  his 
father,  which  substantially  described  the  same  line,  it  being 
the  north  line  of  lots  formerly  owned  by  the  plaintiff's 
father.  The  defendant  proved  that  the  land  claimed  by  the 
plaintiff  was  in  fact  between  the  line  described  in  the  deed 
of  the  sheriff  and  the  creek.  The  circuit  judge  held  the 
deed  void  for  uncertainty.  The  Supreme  Court  granted  a 
new  trial.  Nelson,  Ch.  J.,  held  that  the  description  in  the 
deed,  taken  in  connection  with  the  conceded  fact  that  the 
premises  in  dispute  lay  adjoining  the  creek,  and  tiie  fact 
that  no  ambiguity  existed  in  consequence  of  proof  that  the 
plaintiff  owned  any  other  lot,  or  that  there  was  another  lot 
to  which  the  description  was  applicable,  was  sufficient  to 
designate  the  lot  in  dispute.  The  learned  chief  justice  said : 
**  The  plaintiff  owned  but  one  lot,  and  in  respect  to  it  every 
line  and  locality  in  the  deed  went  to  designate  it."  In  this 
case,  we  have  every  circumstance  that  existed  in  the  case 
cited,  and  the  additional  fact  that  the  defendant  who  bought 
by  this  identical  description  has  possessed  and  occupied  the 
land  in  dispute  ever  since  he  took  his  deed. 

I  think  the  learned  justice  at  the  special  term  erred  in 
holding  that  the  complaint  disclosed  no  cause  of  action.  I 
concur  with  him  in  the  opinion  upon  which,  I  apprehend, 
the  cause  was  decided  by  him,  that  this  court  has  no  power 
to  correct  the  records  of  the  Surrogate's  Court,  or  the 
description  of  the  premises  contained  in  the  sheriff's  deed. 
It  seems  to  have  been  assumed,  on  the  argument  at  the  tpe- 

Smtth.— Vol.  ni.  79 
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cial  term,  that  such  correction  was  necessary,  but  I  think 
the  complaint  shows  title  in  the  plaintiff,  and  that  he  ib 
entitled  to  recover  upon  its  averments. 

The  judgment  should  be  reversed,  and  the  defendant  should 
have  leave  to  withdraw  his  demurrer  and  answer  on  payment 
of  costs  in  twenty  days. 

The  defendant  elected  not  to  withdraw  his  demurrer  and 
answer,  and  judgment  final  having  been  perfected  against 
him,  appealed  to  this  court. 

F.  J*  FUhian^  for  the  appellant. 

Perry  G,  Parker^  for  the  respondent. 

Roosevelt,  J.  The  plaintiff  asks  that  a  certain  misde- 
scription in  his  title  deeds  may  be  corrected,  and  that  he 
may  be  awarded  possession  of  the  premises  intended,  accord- 
ing to  their  true  boundaries,  with  damages  for  the  alleged 
unlawful  withholding.  As  the  practice  formerly  stood,  this 
would  have  been  an  incongruous  complaint.  But  since  the 
Code,  ''the  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits  heretofore 
existing,  are  abolished."  (^69.)  The  constitution,  it  is  true, 
speaks  of  "equity"  as  distinguished  from  common  "jurisdic- 
tion," and  of  *' equity  cases"  as  distinguished  from  "cases  at 
law,"  and  of  cases  entitled  to  "  trial  by  jury"  as  distinguished 
from  cases  where  that  mode  of  trial  was  not "  heretofore  used." 
But  then  it  provides,  also,  for  the  appointment  of  three 
commissioners,  whose  duty  it  should  be,  seemingly  with  no 
other  limit  except  legislative  "adoption,"  to  "simplify, 
abridge  and  reform."  I  shall  not,  however,  discuss  the  con- 
stitutionality of  the  Code.  The  point  not  having  been 
raised,  may  be  safely  reserved  for  another  occasion.  I  sh^I 
assume,  as  has  been  several  times  decided,  that  "legal  and 
.equitable  relief  may  be  asked  for  in  one  action,"  and  that  the 
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plaintiff,  claiming  under  a  defective  deed  and  showing  suffi- 
cient grounds  for  its  "  reform,"  may  have  the  same  remedy 
as  if  he  had  brought  two  actions,  one  to  reform  the  instru- 
ment and  the  other  to  enforce  it  as  reformed. 

The  alleged  mistake,  in  the  present  case,  consisted  of  an 
error  in  one  of  the  boundary  lines.  Three  of  the  lines  are 
without  difficulty.  The  easterly  line  is  one  chain  and 
twenty-five  links  along  the  road;  its  two  termini  being, 
clearly  indicated.  The  westerly  boundary  is  parallel  with 
the  eastern,  and  of  precisely  the  same  length.  The  north 
boundary  runs  nearly  due  east  and  west,  deviating  only  five 
degrees,  and  being  exactly  two  chains  in  length.  The  south 
boundary  is  not  given.  It  must,  of  course,  run  between  the 
south  termini  of  the  other  two ;  but  its  length  not  being 
stated,  it  may  be  either  crooked  or  straight.  As  the  con- 
tents, however,  are  specified  (one-quarter  of  an  acre),  and 
as  a  straight  line  of  two  chains,  at  right  angles,  will  make 
that  exact  quantity,  the  law,  on  the  principle  ut  magis  valeat 
quam  peieat^  will  presume  a  parallel  straight  line  of  the  same 
dimensions  as  the  northern  boundary,  or,  in  other  words,  a 
regular  rectangular  parallelogram  in  preference  to  an  irregular 
figure ;  especially  where  the  description,  as  in  this  case, 
relates  to  a  small  town  lot  on  the  road  side,  and  not  to  an 
extensive  farm. 

The  defendant,  moreover,  admits,  for  such  is  the  effect  of 
his  demurrer,  that  the  erroneous  description  **  was  intended 
to  cover  the  premises"  claimed,  but  insists,  as  matter  of 
law,  that  the  intention  failed.  He  concedes,  also,  that  the 
lot  was  part  of  the  estate  of  the  deceased  Richard  Morrison, 
and  that  it  was  in  the  town  of  Hamburgh  and  on  the  desig- 
nated highway.  In  the  absence  of  any  proof  or  suggestion 
to  the  contrary,  we  must  presume  that  the  deceased  owned 
no  other  lot  in  the  town.  We  have,  then,  the  case  of  a  sur- 
rogate's deed,  conveying  **  Richard  Morrison's  quarter  acre 
lot"  in  a  specified  town.  Such  a  description,  even  without 
the  aid  of  the  road,  the  posts,  and  the  other  particulan 
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which  are  not  open  to  doabt,  would  be  sufficient  of  itself. 
{Dygert  v.  Pletts,  26  Wend.j  402.) 

The  Supreme  Court  at  general  term,  therefore,  very 
properly  overruled  the  defendant's  demurrer,  and  as  he 
declined  availing  himself  of  the  liberty  of  putting  in  an 
answer,  the  judgment  should  be  simply  affirmed,  with  costs. 

The  court  concurred  in  the  result  of  the  preceding  opin- 
ions. 

Judgment  affirmed. 
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ACCUMULATION. 
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ADVERSE  POSSESSION. 
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AGENT. 

See  Aorbsment,  4, 6. 
Eyidence,  4,  5. 
Insurance,  10, 18,  24. 
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AGBEEMENT. 

1.  When,  In  a  contract  for  the  erec- 
tion of  a  bnilding  upon  the  land  of 
another,  performance  is  to  precede 
payment  and  is  the  condition  there- 
of, the  builder  having  substantially 
fkiled  to  perform  on  his  part,  can 
recover  nothing  for  his  labor  and 
materials,  notwithstanding  the  own- 
er has  chosen  to  occupy  and  enjoy 
the  erection.  Smiih  v.  Brady ^  178 

2.  Mere  occupation  of  a  building,  in 
such  case,  is  not  a  waiver  of  strict 
performance;  but  the  question  of 
waiver  is  one  of  intention  depend- 
ing on  all  the  circumstances,  of 
which  occupancy  may  be  one.    id, 

8.  A  party  is  entitled  to  retain,  with- 
out compensation,  the  benefits  of  a 
partial  performance,  where  ttom 
the  nature  of  the  contract,  he  must 
receive  such  benefits  in  advance  of 
a  full  performance,  and  is  by  the 
contract  under  no  obligation  to  pay 
until  the  performance  is  complete. 

id, 

4.  A  part  owner  of  one  of  several 
lines  for  the  transportation  of  pas- 
sengers, running  in  connection  over 
difierent  portions  of  a  route  of  travel 
may  contract  as  principal  for  the 
conveyance  of  a  passenger  over  the 
whole  route,  and  such  contract  may 
be  established  by  the  circumstan- 
ces, notwithstanding  the  passenger 
receive  tickets  for  the  different  lines 
signed  by  their  separate  agents. 
Qmmbyy,  VamderMi^  806 
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6.  The  defendant  was  the  owner  of 
Bteamships  sailing  between  New- 
Torlc  and  the  eastern  port  of  tlie 
transit  route  across  the  isthmus  of 
Kicaragua.  He  was  also  part  owner 
of  steamships  forming  part  of  a  line 
sailing  between  the  western  port  of 
the  transit  route  and  San  Francisco. 
He  was  furnished  by  the  corpora- 
tion owning  and  managing  the  tran- 
sit route  with  passage  tickets  for 
the  conveyance  of  persons  across 
the  isthmus,  by  their  steamboats 
and  carriages,  which  he  sold  to  pas- 
sengers who  embarked  in  his  steam- 
ships from  New-York,  and  returned 
those  which  he  did  not  sell;  but 
was  not  an  ngentof  or  employed  by, 
the  transit  road.  Upon  the  door  of 
the  office  at  New- York,  occupied 
by  one  Allen,  the  defendant's  agent, 
and  which  h^  frequently  visited,  was 
posted  an  advertisement,  headed 
"  Vanderbilt's  Line  between  New- 
York  and  San  Franciso,"  and  signed 
"  Allen,  agent,"  in  which  the  route 
by  the  steamships  on  both  oceans 
and  across  the  isthmus  was  des- 
cribed and  commended.  The  agent, 
at  that  office,  sold  to  the  plaintiff, 
for  a  gross  sum,  three  tickets,  which 
severally  imported  that  he  was  enti- 
tled to  be  carried  to  and  across  the 
isthmus  and  thence  upon  a  particu- 
lar Vessel  on  her  next  voyage  to  San 
Francisco,  and  delivered  to  them  a 
card,  signed  by  himself,  describing 
the  route,  and  stating  that  passen- 
gers are  speedily  conveyed  across 
the  isthmus  by  the  Nicaragua  tran- 
sit ;  Hdd^  that  evidence  of  these 
facts  was  sufficient  to  authorize  a 
juiy  to  find  that  the  defendant  con- 
tracted as  principal  for  the  prompt 
conveyance  of  the  plaintiff  across 
the  isthmus,  and  to  charge  him  with 
damages  for  a  detention.  806 

6.  The  owner  of  an  island  bounded 
by  a  river  and  a  branch  tliereof, 
agreed  with  the  owners  of  mills  sup- 
plied with  water  from  the  branch 
that  it  should  be  closed,  and  an 
artificial  race  thmugh  the  island 
substituted  therefor ;  Held^  That  in 
the  absence  of  any  provision  to  that 
effect,  the  mill  owners  had  no  right 
to  have  a  waste-weir  in  the  race  in 
the  place  of  one  which  had  existed 
in  the  natural  channel.  Packer  v. 
The  Rochester  and  Syracuse  Hail- 
road  Company f  283 
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Fraudulent  Contetincb. 
Insurance. 

Master  and  Servant. 
Mortgagor  and  Mobtoaoeb. 
Pleading,  8. 
Principal  and  Surbtt. 


AMENDMENT. 

See  Judgment  and  Exbcutioh,  8. 
Partition,  8,  4. 


APPEAL. 

1 .  Upon  appeal  to  the  Supremo  Court 
at  general  term,  upon  a  Case,  fVum 
a  judgment  at  special  term  upoo 
the  validity  of  a  transfer  of  per- 
sonal property  not  accompanied  by 
delivery,  and  followed  by  actual 
and  continual  change  of  possession, 
it  is  competent  to  that  court  to  re- 
verse or  affirm,  according  to  the 
conclusion  at  which  it  may  arrive 
fVom  the  whole  evidence  upon  tlio 
question  of  fraud,  and  its  decision 
upon  the  foots  is  not  raviewablo  by 
the  Court  of  Appeals.  Ortjfen  v. 
Marquardt,  84 

2.  Where,  however,  the  judgment  at 
special  term  is  reversed  for  error  in 
law,  a  new  trial  should  bo  awarded, 
unless  it  be  entirely  plain,  from  the 
pleadings  or  the  very  nature  of  the 
controversy,  that  the  party  against 
whom  the  reversal  is  pronounced 
cannot,  upon  any  fresh  evidence, 
prevail  in  the  suit.  The  impfx>pcr 
refusal  of  a  new  trial  in  such  case 
18  error,  reviewable  in  the  Court  of 
Appeals ;  the  question  docs  not  rest 
merely  in  the  discretion  of  the 
Supreme  Court.  id. 

8.  An  appeal  to  the  Court  of  Appeals 
lies  from  an  order  made  after  judg- 
ment rendered  upon  the  striking 
out  of  an  answer  as  sham,  where 
such  order  vacates  the  judgment 
upon  the  ground  tliat,  by  reason  of 
matter  occurring  between  the  time 
of  striking  out  the  answer  and  the 
actual  entry  of  judgment,  the  plain- 
tiff 's  cause  of  action  had  cca.sed  to 
exist.  Such  an  order  virtually  de- 
terminee  the  action  and  prevents  b 
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Jadgment  tnm  which  an  appeal 
would  lie,  within  the  2d  subd.,  aec- 
tion  11  of  the  Code.  Edton  v.  2)0- 
laye^  168 

APPOINTMENT  TO  OFFICE. 

1.  The  act  (ch.  28  of  1849)  "  to  pro- 
Tide  for  filling  yacancies  in  offices/' 
is  applicable  only  to  offices  which 
are  filled  at  the  general  el^ions 
for  a  regular  term  commencing  with 
the  first  day  of  January  succ^ing 
such  election,  and  not  to  offices 
held  by  appointment.  The  People 
V.  ConoveTf  64 

2.  The  office  of  street  commissioner 
in  the  city  of  New- York  haying  been 
created  after  the  passage  of  ch.  28 
of  1849,  by  a  statute  which  pre- 
scribes the  manner  of  filling  yacan- 
cies  in  it,  the  goyemor  has  no  au- 
Utority  to  fill  a  yacancy  therein. 

id. 

8.  The  power  of  appointing  heads  of 
departments  was  conferred  by  the 
amended  charter  of  New-York  city 
(cA.  446  of  1857)  upon  the  mayor 
and  aldermen  who  might  be  in  office 
when  a  vacancy  should  occur, 
whether  such  mayor  and  aldermen 
had  been  previously  elected  and 
were  continued  in  office  by  that  act 
or  were  elected  after  its  passage. 
The  power  is  incident  to  the  offices, 
however  filled,  and  was  not  reser- 
ved to  those  officers  only  who 
should  be  elected  under  the  act. 

id, 

4.  A  justice  of  the  peace  elected  to 
fill  a  vacancy  created  otherwise  than 
by  the  expiration  of  a  regular  term, 
is  entitled  to  enter  upon  his  office 
immediately  after  the  election.  Peo- 
ple y.  Keeler,  870 

6.  The  term  of  a  Justice  of  the  peace 
appointed  by  the  governor  to  fill  a 
yacancy,  terminates  upon  the  elec- 
tion of  a  person  to  fill  the  residue 
of  the  unexpired  term,  at  the  next 
annual  town  meeting.  id. 

6.  So  far  as  the  act  (ch.  28  of  1849  ), 
'  to  provide  for  filling  vacancies  in 
offices,"  may  be  construed  as  ex- 
tending the  term  beyond  such  elec- 
tion, it  is  unconstitutional.         id. 


7.  Whether  that  act  applies  to  vacan- 
cies in  the  office  of  justice  of  the 
peace,  or  any  offices  except  those 
which  may  be  filled  at  the  general 
state  election  in  November,  Quere. 
87C 

ASSESSBIENT. 
See  Taxes  and  Asseumsmts. 


ASSIGNMENT. 

1.  Goods  in  the  charge  of  a  common 
carrier  having  been  damaged,  were 
sold  by  him.  The  consignor  as- 
signed "all  his  interest  in  the 
goods"  to  the  plaintiff';  ffeld,  a 
valid  assignment  of  the  right  of 
action  against  the  common  carrier 
for  non-delivery  under  his  contract. 
Waldron  v.  WiOard,  466 

2.  An  assignment,  in  trust  for  the 
benefit  of  creditors,  of  all  a  debt- 
or's property,  which  was  therein 
stated  to  be  "more  fhlly  and  par- 
ticularly enumerated  and  described 
in  a  schedule  annexed,"  passes  pro- 
perty not  mentioned  in  the  sche- 
dule.   Plattv.Lott,  478 

See   Bavkb  and  Banking  Asbocia- 

TIONS. 

Condition,  8. 
Fraudulent  Conveyance. 
Insurance,  8,  9, 14,  22. 
Stoppage  in  Transitu,  2. 

ATTACHMENT. 

1.  The  bonds  of  a  foreign  corpoTa- 
tion,  in  the  hands  of  an  agent  for 
the  purpose  of  sale,  are  not  property 

pliable  to  seizure  under  an  attach- 
ment against  such  corporation. 
Coddington  v.  QHbert,  489 


B. 


BANKS  AND  BANKING  ASSOCU- 
TIONS. 

1.  Associations  organized  under  the 
act  to  authorize  the  business  of 
banking  are  not  suljactto  the  "  rog- 
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BbtUoBS  to  pi«T«Dt  tbe  iDsolvmcy 
cf  mooeyed  corporations  "  ( 1 J2. 5., 
638 ),  except  so  far  as  tbey  have 
been  incorporated  in  tbe  general 
banking  law  of  1838  or  expressly 
applied  by  subsequent  statutes. 
Leantt  t.  Siatehf&rd,  621 

2.  Instruments  issued  by  a  banking 
association,  in  the  form  of  bonds 
for  the  payment  of  a  principal  sum 
at  a  future  day,  convertible  at  the 
holder's  option  into  stock  of  the 
association,  with  coupon  warrants 
attached  for  semi-annual  payments 
of  interest,  the  bonds,  so  called, 
not  being  sealed  instruments  under 
the  law  of  this  state,  are  not,  nor 
are  the  coupons,  bills  or  notes  with- 
in the  prohibition  of  the  statute  (ch. 
868  of  1840,  M  )  against  the  issue 
of  bills  or  notes  not  payable  on  de- 
mand and  without  interesL         id, 

8.  Sundry  propositions,  established 
in  CuHis  ▼.  LeaviU  ( 16  N,  F.,  9), 
adopted  and  applied  to  the  case  of 
a  preferential  assignment  of  pro- 
perty of  the  association  to  secure 
an  existing  debt  upon  an  extension 
of  the  time  of  payment.  id. 

See  Corporation,  1-6. 
Statutes,  8,  9. 


BEQUEST. 

See  Trust  and  Truster,  4-10. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  A  note,  payable  at  the  Bank  of 
Utica,  where  the  maker  had  no 
funds,  was  delivered,  afler  business 
hours  on  the  last  day  of  grace,  to 
the  teller,  who  was  also  a  notary, 
at  his  dwelling-house,  for  the  pur- 
pose of  demanding  payment.  He 
went  to  the  bank,  and  being  unable 
to  obtain  entrance,  demanded  pay- 
ment of  himself  at  the  bank  door; 
Beld,  a  sufficient  presentment  to 
charge  an  indorser.  Bank  of  Syra- 
cuse V.  ffoUister,  46 

2.  A  promissory  note  was  indorsed 
for  the  accommodation  of  the  ma- 
ker, and  was  transferred  by  him  be- 
fore maturity  to  a  Judgment  credi- 
tor as  seonrity  for  the  paymaDt  of 


his  Judgment,  and  in  consideration 
of  the  discontinuance  of  proceedings 
supplementary  to  execution  then 
pending  against  the  maker ;  HM, 
that  such  discontinuance  made  the 
creditor  a  holder  for  valuable  con- 
sideration, and  that  not  having  no- 
tice of  any  restriction  imposed  upon 
the  maker  as  to  the  use  to  be  madt 
of  the  note,  he  oould  recover  against 
the  indorser.  Boyd  v.  Cummmgs, 
^  101 

8.  The  drawee  of  a  bill  of  exchango 
is  bound  to  ascertain  that  tbe  per- 
son to  whom  he  makes  payment  is 
the  genuine  payee,  or  is  authorised 
by  him  to  receive  it  It  is  no  de- 
fence against  such  payee  that  the 
drawee,  in  the  regular  course  of  bu- 
siness and  with  nothing  to  excite 
suspicion,  paid  the  bill  to  a  holder 
in  good  faith  and  for  value,  under 
the  indorsement  of  a  person  bear- 
ing the  same  name  as  the  payee. 
Oravee  v.  Afnerican  Exchange 
Bank,  206 

4.  The  breach  of  an  executory  con- 
tract which  formed  the  consideim- 
tion  for  the  acceptance  of  a  bill  of 
exchange,  is  not  a  defence  in  whoU 
or  in  part  against  indorsees  who 
took  the  bill  for  value,  wiil^  notice 
of  the  contract  but  without  notice 
of  a  breach.  Dame  v.  MeOready, 
280 

See   Banks  and  Banking  Associa- 
tions, 2 
Criminal  Law,  8. 


BOARD  OF  SUPEBYISOR& 

See  Principal  and  Surxtt. 
Statutks,  6,  7. 


BOND. 

A«   Banks  and  Banking  AstoaA* 

tions,  2. 


BOOKS  OF  ACCOUNT. 
See  Evidence,  8 

BREAKING  BULK. 
See  Criminal  Law,  1, 2. 
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BUFFALO,  cm  OF. 
8m  Tazm  and  AssioMiUNTi. 


a 


GAMPHfiNE. 
8m  Imbubancs,  1,  2, 4. 


CABBIEB. 

8U  AORBEICBNT,  4,  6. 

Absioniient,  1. 

Criminal  Law,  1,  2. 

Etidbmcb,  8. 

Master  and  Seryant,  1, 4,  5. 

Stoppage  in  Transitu. 


CASES  DOUBTED,  OVERRULED, 
REVIEWED,  QUALIFIED  OR 
EXPLAINED. 

1.  Cunmngham  t.  /VM&oni  (11 
Wend.,  240),  oyerraled  in  part. 
Dunham -7,  Wattrvum^  9 

2.  ^j^oTT.  LMmoTMis  (4 «d.,  107), 
revidwed  and  explained.  Qrijfen 
T.  Ma/rqwurdt^  28 

8.  Bradiy.  TmetUy  (18  Wmd,,  258) 
uAFuUtry,  F9nner(\^Ba/rh.^  888) 
OTerrnled.    TenotUiger  y.  Wandi, 

64 

4.   BbiJfetf  V.  FerrU  (1  &M.,  48)  re- 

Tiewed.    <Storrs  v.  (7i<y  of  UHca, 

104 

6  2>«  Tr«tt  Y.  BarJy  j-  51e;koofiiiaA:«r 
(  6  Sdd.,  871 )  explained,  840 

6.  Trad0n^  Inmranee  Company  y. 
BAeri  (  9  IftfTul.,  404),  and  TiOtm 
Y.  I'Atf  Kingskm  Mutual  Ituurance 
Company  (1  Sdd.,  406),  so  fiir  as  it 
follows  the  former,  ovcrmled.  Gro*- 
wnor  Y.  AUaiUie  Fire  Inmrance 
Company,  891 

7  ITiCkM  Y.  J'tffTif  (6  John.,  886), 
examined  and  distinguished.  P2^ 
V.  Lotf ,  478 

8.  (KQtf<  Y.  Moody  (  8  Com^t,  479  ), 
Talmage  y.  P^  (8  Sdd.,  828), 

Smith.— Vol.  III.      80 


and  MM  y.  PJMOqw  (8  JTmh., 
114)  reyiewed  and  in  part  over- 
ruled.   LeamttYxBUUehford,  621 

CAUSES  OF  ACTION. 
[Mndorqf.] 

8m  Plkadino,  4, 6. 


CHANCERT. 

8m  Cloud  upon  Titi«B. 

MoRTOAOOR  Avn  MoaxaAOia,  2. 

Partition,  8, 4. 

Partnership. 

Pleading. 

Specific  Performamci. 


CHATTEL  MORTGAOX. 

8m  Appeal,  1. 

Landlord  and  Tenant. 
Mortgagor  and  Mortoagu,  8, 4. 


CLOUD  UPON  TITLE. 

1.  Spurious  certificates  of  stock  In 
a  railroad  corporation,  issued  by 
the  officer  having  apparent  autho- 
rity to  do  so,  undistinguishable 
upon  their  fkce  fVom  the  certificates 
of  genuine  stock,  and  outstanding 
in  the  hands  of  numerous  holders 
as  evidences  of  interests  in  the  pro- 
perty of  the  corporation,  are  clouds 
upon  the  title  of  the  genuine  stock- 
holders which  a  court  of  equity 
will  remove.  New-Toric  and  New 
Havm  RaObroad  Company  v.  Schuy-^ 
ler,  692 

2.  The  corporation  may  institute  a 
suit  for  this  purpose,  not,  it  seems, 
as  a  trustee  of  the  property  and 
ftinds  under  its  control,  asking 
advice  and  aid  for  its  own  benefit, 
but  as  the  representative  of  the 
geouine  stockholders  and  in  their 
behalf.  id. 

8.  The  &lse  certificates  having  a 
common  origin  and  common  ground 
of  invalidity,  the  holders,  although 
they  become  such  under  ditterent 
circumstances  and  conveyances,  and 
claim  different  rights,  are  all  pro- 
perly Joined  as  defendants  in  an 
action  for  the  cancellation  of  the 
certificates.  id. 
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CODE  OP  PROCEDURE. 

Appeals. 

Judgment  bt  Confession. 

Pasties  to  Action. 

Plexding,  3, 6. 

Proceedings  Svpfleicbntirt  to 

Execution. 
Witness. 


CONDITION. 

1,  A  conditional  limitation  of  the  le- 
gal fe«,  and  not  a  power,  was  erect- 
ed by  these  provisions  in  a  deed, 
made  before  the  Revised  Statutes, 
of  land  in  the  city  of  New- York  to 
two  trustees,  the  owners  of  adjoin- 
ing property,  their  heirs  and  assigns, 
to  their  own  use  forever,  viz.,  that 
the  estate  shaald  cease  unless  the 
hind  should,  within  thirty  years,  be 
opened  and  appropriated  as  a  public 
square ;  the  conveyance  being  upon 
the  trust  to  permit  the  grantor,  his 
heirs  and  assigns,  to  receive  the 
rents  and  profits  until  the  square 
should  be  thus  opened,  and  after 
tbej^rantces  should  have  elected  so 
to  oi)en  and  appropriate  it,  then 
up<jn  the  Airther  trust  that  it  should 
forever  be  kept  open  as  a  public 
place.  Mayor  y  ^c,  of  New -York 
V.  Stuyvesantf  84 

Such  R  deed  was  not  a  dedication 
of  the  land  by  the  grantor  as  a 
public  square,  nor  did  it  impose  a 
duty  upon  the  grantees  to  devote  It 
to  that  object,  but  conferred  an 
authority,  to  be  exercised  or  not  by 
them,  at  their  own  discretion  and 
for  their  own  benefit  id. 

8.  This  authority,  even  if  construed 
as  a  technical  power,  was  capable 
of  assignment  or  delegation.  Hav- 
ing been  transferred,  with  his  in- 
terest in  the  land,  by  one  of  the 
grantees  to  a  third  person,  who  con- 
veyed to  the  other  grantee,  and  by 
the  latter,  having  thus  the  whole 
interest,  to  the  city  of  New- York, 
tbe  city  acquired  the  right  to  open 
the  square  witliin  the  thirty  years, 
and,  having  performed  the  condition 
on  which  the  fee  was  limited,  be- 
came seised  of  the  entire  legal  es- 
tate subject  to  the  trust.  id. 

I.  Tbe  city,  being  about  to  open  tbe 
■qiim,  was  not  bound  to  litigftte 


tbe  mere  legal  title  in  a  i 
instituted  against  it  by  tne  heirs  of 
the  original  grantor,  before  the  ex- 
piration of  the  thirty  years,  under 
the  statute  "  to  determine  claims 
to  real  estate,"  but  was  entitled 
after  the  institution  of  such  pro- 
ceedings to  bring  its  suit,  as  in 
equity,  to  determine  all  its  rights 
and  those  of  the  heirs,  both  ui  their 
legal  and  equitable  aspects.  84 

See  Agreement,  1,  2. 

Insurance,  6,  8,  12,  22. 


CONFESSION  OF  JUDGMENT. 
See  Judgment. 


CONSIDERATION. 

See  Agreement,  1 , 3. 

Bills  op  Exchange  and  PaoMxa- 

SORT  Notes,  2,  4. 
Judgment  by  Confession,  1. 
Landlord  and  Tenant,  8. 
Principal  and  Surety. 
Stoppage  in  Transitu,  2 


CONSTITUTIONAL  LAW. 

1.  The  act  (ch.  406  of  1857 )  to  reor- 
ganize the  wardens'  office  of  the  port 
of  New-York  is  constitutional.  The 
fact  that  the  duties  of  the  wardens 
involve  the  examination  of  vessels 
and  cargoes  does  not  bring  their 
office  within  the  meaning  or  policy 
of  the  constitutional  prohibition 
against  creating  any  offices  for  the 
inspection,  weighing,  &c.,  of  mer- 
chandise. The  prohi  bi  tion  is  against 
public  oflScers  for  testing  the  qnan- 
tity  and  quality  of  articles  with  a 
view  to  the  security  of  traffic  in 
them.     Tinkham  v.  'TapscoU,    141 

2.  The  constitutional  requisition  that 
every  law  for  the  imposition  of  a  tax 
shall  distinctly  state  the  object  to 
which  it  is  to  be  applied,  is  satisfied 
by  the  declaration  that  the  money 
is  to  be  paid  i^nto  the  treasury  to  the 
credit  of  the  general  fund,  although 
such  fund  is  applicable  to  any  object 
which  the  legislature  deems  proper. 
The  Peq^e  v.  The  Suparviaon  of 

■    Orange,  2J6 
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7.  Thongh  tho  constitution  bas  abo- 
lished the  office  of  Supreme  Court 
commissioDer,  its  functions  remain 
and  may  be  distributed  by  the  legis- 
lature among -any  of  the  Judicial 
officers  autliorized  by  tho  constitu- 
tion;   Hayner  v.  James,  816 

8.  The  act  {eh.  121  of  1849)  giving 
to  the  recorder  of  Troy  the  powers 
of  a  justice  of  the  Supreme  Court  at 
chambers  and  of  a  county  judge, 
including  jurisdiction  in  proce^- 
ings  supplentontary  to  execution,  is 
constitatit>nal.  id. 

See  Appointment  to  Officx. 


CONSTBUCTION. 
8u  Appointment  to  Office. 

ASSIQNMBNT. 
CONSTITOTIONAI.  LaW»  1,  2,  8. 

jodoment  and  execution,  1,  8. 

Statutes. 

Syracuse,  City  of. 

Usury. 


CONTINGENT  ESTATES. 

Ste  Condition,  1. 
Partition,  1,2.. 
Trust  and  Trustee,  1,  6,  7, 10. 


CONTRACT. 

5m  Agreement. 

Bills  op  Exchange  and  Promis- 
sory Notes. 
Corporation,  9. 
Evidence,  8. 

Fraudulent  Conveyance. 
Insurance. 
Master  and  Servant. 
Mortgagor  and  Mortgagee. 
New- York  City,  2,  8. 
Pleading,  1,  8. 
Principal  and  Surety. 
Specific  Performance. 
Syracuse,  City  of. 


COBPOBATION. 

1.  The  statute  (2  R.  S.,  463,  8  88) 
declaring  that  a  corporation  which, 
for  one  whole  year,  has  remained 
insolvent  or  suspended  its  ordinary 
boftiness,  shall  be  deemed  to  have 
surrendered  its  fhtnchises,  is  cama- 


lative,  and  not  alimitatfon  upon  the 
common  law  rule  previously  exist- 
ing in  this  state.  Bradt  v.  Bene- 
dict, 93 

2.  In  order,  however,  to  infer  a  sur- 
render of  corporate  fVanchises  from 
insolvency,  suspension  of  business, 
&c.,  for  less  than  a  year,  tho  cir- 
cumstances must  be  such  as  to 
sliow  that  the  corporation  has  lost 
all  {)ower  to  continue  or  to  resume 
its  business.  id. 

8.  Accordingly,  Eeld^  that  a  manu- 
facturing cor])oration  which,  haviog 
become  actually  insolvent,  had  sus- 
pended its  business  for  less  than  a 
year  under  a  resolution  to  wind  up 
its  afiairs.  was  not  thereby  dissolved, 
the  corporation  having  buildings, 
macliinery,  stock  and  assets,  by 
wliicii  it  might  have  carried  on  its 
business.  id. 

4.  In  the  absence  of  prohibition  by 
statute,  a  corporation  may  purchase 
its  own  stock,  hold  it  unextln- 
guislied  and  reissue  the  same.  The 
City  Bank  of  Columbus  v.  Bruce 
and  Fox,  507 

6.  Whether  such  purchase  operates 
to  diminish  the  capital  stocic,  is  a 
question  of  intention.  It  may  have 
that  effect  at  the  option  of  tlie  cor- 
poration, and  this  may  be  inferred 
from  circumstances.  id. 

6.  A  foreign  moneyed  corporation, 
with  a  capital  limited  by  charter 
and  fully  paid  up,  received  its  own 
stock,  to  the  amount  of  $188,000, 
in  payment  of  debts.  It  subse- 
quently resolved  to  increase  the 
capital  stock  $90,000,  and  to  re- 
ceive subscriptions  for  that  amount. 
The  defendant  gave  his  note  on  a 
subscription  for  stock;  BM,  that 
the  corporation  intended  a  reissue 
and  sale  of  old  stock  and  not  the 
creation  of  new,  and  heoco  that  the 
note  was  not  affected  by  certain 
provisions  of  the  charter  relative  to 
original  subscriptions  which  would 
otherwise  have  rendered  it  void,  id, 

[  Manufacturing.  ] 

7.  The  stockholder  of  a  manufactur- 
ing corporation  organized  under  tho 
gooerat  act  Ich,  40,  of  1848)  may^ 
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defeat  an  action  brought  to  enforce 
hU  individual  liability  for  its  debts 
incurred  before  the  capital  stock 
was  paid  up,  by  showing  that  he 
had  already  paid,  on  account  of  the 
debts  of  the  corporation,  a  sum 
equal  to  the  amount  of  his  stock. 
Cfarrisony.  Bb%ffe,  468 

8.  To  charge  the  trustees  with  indi- 
Tidual  liability  for  a  debt  of  the 
corporation  by  reason  of  the  fiiilure 
to  file  and  publish  the  annual  re- 
port required  by  law,  such  debt 
must  have  been  contracted  during 
a  default,  or  have  existed  at  the 
time  of  a  subsequent  defiiult.      id. 

9.  Under  a  contract  between  the 
plaintiff  and  the  corx)oration,  that 
the  former  should  deliver  and  the 
latter  receive  and  pay  for  personal 

Sroperty  at  a  future  day,  a  debt 
oes  not  arise  within  the  meaning 
of  the  statute  until  the  delivery  of 
the  property.  id. 

10.  It  Beems  that  a  stockholder  sued 
to  enforce  bis  individual  liability, 
in  a  case  where  an  account  and  the 
enforcing  of  all  such  liabilities 
would  relieve  him  fh>m  the  whole 
or  a  part  of  the  debt  claimed,  may 
himself  institute  a  suit  for  such 
account  and  for  distribution.  Per 
PfiNio,  J.  **  id, 

Am  Attachmkkt. 

BiNKS  AND  Banking   Associa- 
tions. 
Cloud  upon  Titlx,  1,  2. 
Municipal  Corporations. 
Naw-ToRK  City. 
Opficb  and  Officer. 
Statutes,  8. 
Usury. 

COUimr  XBBA8UBEB. 

8m  PaiNCiPAL  AND  Surbtt. 
Statdtes,  6,  7. 

COVBNAOT. 

8m   MORTOAOOR  AND  MoRTOAOBE,  6. 

Power.  8  4. 

cbdhnal  law. 

L  The  aeparaUon  and  conversion  to 
hia  own  oae,  by  a  carrier,  without 


the  assent  of  the  owner,  of  aundiy 
bars  of  pig  iron,  part  of  a  larger 
number  which  had  been  delivered 
to  him  for  transportation  and  load- 
ed upon  his  caiud  boat,  is  larceny 
and  not  embezzlement.  NiehoU 
V.  The  FecpU,  '     114 

2.  Where  the  commodity,  a  part  of 
which  is  separated  by  the  carrier 
from  the  rest,  is  transferred  in  com- 
merce by  weight,  and  not  by  count, 
the  severance  is  a  trespass  which 
determines  tiie  privity  of  contract, 
and  a  breaking  of  bulk  equivalent 
to  the  opening  of  a  bale  or  packageu 

id. 

8.  It  menu  that  it  is  forgery  for  a 
person  not  the  payee  of  a  bill  of 
exchange,  but  bearing  the  same 
name,  to  indorse  and  transfer  it 

,  knowing  that  he  is  not  the  person 
intended  as  the  payee.  Oremm  v. 
American  Esckange  JBank,      206. 

4.  The  sale  of  spirituous  liquors  or 
wines,  without  license,  in  less  quan- 
tity than  five  gallons  at  a  time, 
though  not  among  the  ofiences  spe- 
cially declared  misdemeanors  by 
ch.  628  of  1867,  is  punSsbable  by 
indictment  JSekan  v.  The  PeapU^ 
616 


DAliAGES. 

Sm  AORBBMENT. 

Assignment. 

mortgaoor  amd  mortsaobb,  8,4^ 

Power,  4. 

Slander. 

DBBT. 

8m  Corporation,  9. 
Syracuse,  2, 8. 


DEBTOR  AND  CBEDITOB. 

8m  ASSIONMBNT. 

Corporation,  7,  8,  9, 10. 
Fraudulent  Conveyance. 
Judgment  by  Confessioii. 
'  Partnership. 
Pleading,  6,  7,8.' 
Stoppaoe  in  TRAvaira. 
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DBBIGATION. 

80$  GoNDinoir,  1,  2. 
Etidbnoe,  1 


DEED. 

1.  An  administrator's  deed  made  up- 
on a  sale  nnder  a  surrogate's  order 
Is  effectnal  to  convey  premises  de- 
scribed therein,  as  a  quarter  of  an 
acre  owned  by  the  intestate  in  a 
specified  lot  and  town,  one  comer 
of  the  premises  being  definiteiy  lo- 
cated by  the  description,  and  it  not 
appearing  that  the  intestate  owned 
any  other  land  in  said  town. 

2.  The  addition  to  such  description 
of  an  erroneus  statement  of  metes 
and  bounds  which  might  form  three 
sides  of  a  parallelogram,  but  could 
inclose  no  land  whatever,  does  not 
vitiate  the  grant. 

8.  It  89enu  that  a.,  ^^tion  will  not  lie 
to  correct  the  description  of  land 
contained  in  a  surrogate's  records, 
order  of  sale  and  a  deed  executed 
In  pursuance  thereof,  nor  to  reform 
a  sheriff's  deed. 


DILIGENCE. 
S9€  Insuiuncb,  2,  8. 

DISCRETION. 

S§$  Appeal,  2. 

Frattoulent  Conveyance,  8. 

DISSEIZIN. 

1.  A  person  claiming  title  to  a  vacant 
lot  in  the  city  of  New-Tork,  upon 
which  he  had  paid  taxes  for  some 
years,  inclosed  the  same  with  a 
fence  and  made  a  feoffknent^  with 
livery  of  seizin,  upon  the  land; 
JBUcZ,  a  snflacient  disseisin  to  sup- 
port a  fine,  though  the  fence  was 
built,  under  the  advice  of  counsel, 
shortly  befbre  and  with  a  view  to 
levying  the  fine.  MeQr$gvr  v. 
Camttoek^  162 

DISTEBS8?0REENT.  ' 
As  LAMOftoas  A«D  Tbmaiit,  1, 2L 


DOCKET. 
8h  Jvdomcnt  and  EzBOonoir,  8. 

E. 

ELECTION. 
8€9  Appointmutt  to  Orrica. 

EMBEZZLEMENT. 
86€  Criminal  Law,  1, 2. 

EQUITY  JURISDICTION. 

899  Cloud  upon  Title. 
Insurance,  11,  20. 
Mortgagor  and  Mortoageb,!,  2. 
Partition,  8,  4. 
Partnership. 
Pleading,  1,  8-8. 
Power,  1. 
Specific  Performancs. 


EVIDElffCE. 

1.  No  dedication  of  the  land  for  a 
public  square  can  be  implied  agdnst 
the  heirs  of  the  grantor  from  its 
representation  as  a  mere  blank,  un- 
distinguished from  the  streets  sun- 
rounding  it,  upon  a  partition  map 
made  by  such  heirs  and  by  refer- 
ence to  which  they  conveyed  lots, 
twenty  years  before  the  expiration 
of  the  period  within  which  the 
election  to  open  it  was  vested  in  the 
grantees  of  the  square  or  their  as- 
signs, the  square  being  then  cov- 
ered with  buildings,  and  such  map 
not  professing  to  show  a  partition 
of  all  the  land  inherited.  Mofyor 
icoflfew'Torkv.Stu^fvuaini,  84. 

2.  By  mistake  two  records  were  made 
.  up  and  filed  at  different  times  upon 

the  same  judgment.  After  execu- 
tion had  been  issued  and  in  part 
collected  upon  the  second  record, 
the  defendant  procured  from  the 
plaintiff  in  the  Judgment,  a  satisfiM> 
tion  of  the  first  record.  He  then 
applied  to  the  court  in  which  the 
Judgment  was  recoverad  to  vacate 
the  second  record.  The  motion  waa 
denied,  but  a  reference  was  granted 
to  ascertain  whether  the  caoie  of 
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action  had  t)een  extinguished.  In 
an  action  brought  in  another  court 
against  the  plaintiff  in  the  judgment 
for  levying  under  the  execution  up- 
on the  second  record;  Ildd,  that 
such  record  could  not  be  impeached 
by  evidence  of  the  above  facts. 
Though  irregular  it  was  not  a  nul- 
lity, and  ihe  whole  matter  was  under 
the  control  of  the  court  in  which  the 
judgment  was  recovered.  PendZe- 
ton  V.  Weed,  72 

8.  Where  a  party  gives  in  evidence 
entries  in  some  of  the  books  of  ac- 
count of  two  mercantile  firms  hav- 
ing dealings  togetlier  in  respect  to 
the  matter  of  such  entries,  the  op- 
posite party  is  entitled  to  give  in 
evidence  entries  on  the  same  subject 
in  any  of  the  books  essential  to  a 
complete  system  of  bookkeeping, 
kept  and  used  by  either  of  the  finns, 
cotemporaneously  with  the  transac- 
tion, id. 

4.  Evidence  of  the  arrest,  hy  a  police- 
man, of  the  driver  of  a  car  which 
had  run  against  and  injured  a  wo- 
man, is  not  a&missiblc  in  an  action 
against  the  dr'pr'g  employer  for 
negligence  in  causing  tl)e  injury. 
Luby  V.  The  Hudson  River  Rail- 
road Company^  131 

6.  The  declaration  of  the  driver  after 
the  accident  had  occurred  and  the 
car  had  been  stopped,  but  liefore 
he  had  left  it,  that  ho  could  not 
stop  the  car  because  the  brakes 
^  were  out  of  order,  is  mere  hearsay, 
and  not  admissible  in  evidence 
against  his  employer.  id. 

6.  A  memorandam  made  by  a  living 
witness  cotemporaneousiy  with  the 
facts  to  which  it  relates,  is  admissi- 
ble in  evidence  only  as  auxiliary  to 
and  not  as  a  a  substitute  for  his  oral 
testimony.  RusseU  v.  The  Hvdson 
River  RaUroad  Company,         184 

7.  It  must  appear  that  there  is  a  ne- 
cessity for  its  introduction,  on  ac- 
count of  the  inability  of  the  witness 
to  recollect  the  facts,  after  refresh- 
ing his  memory  by  the  writing. 

id. 

8.  Passage  tickets  are  generally  to 
to  be  regarded  as  tokens  rather  than 
eondmcta,  and  are  not  within  th* 


rule  excluding  parol  evidence  to 
vary  a  wi-itten  agreement.  Quimby 
T.  VanderbUi,  806 

9.  Upon  an  issue  in  regard  to  the 
mental. imbecility  of  a  grantor  the 
opinions  of  unprofessional  witnesses, 
founded  upon  personal  observation 
of  his  appearance  and  conduct,  may 
be  given  in  evidence.  The  opinions 
received,  however,  must  be  confined 
to  facts  alone,  and  must  not  embrace 
any  matter  of  law.  De  Wttt  v. 
Barly  and  Sehoonmaker,  840 

10.  Such  cases  belong  to  that  class  of 
exceptions  to  the  general  rule,  in 
which  opinions  are  received  ez  neeeS' 
eitate^  for  the  reason  that  the  minute 
appearances  upon  which  they  de- 
pend cannot  be  so  perfectly  des- 
cribed as  to  enable  a  jury  to  draw  a 
just  conclnsion  from  them.  Ques- 
tions of  identity,  of  handwritiog,  of 
intoxication,  mental  imbecility  from 
old  age,  and  some  questions  of  value 
belong,  with  others,  to  this  class. 

id. 

11.  In  such  cases  the  witness  must 
state,  as  far  as  he  is  able,  the  facts 
and  reasons  upon  which  his  conclu- 
sion is  founded,  that  the  jury  may 
have  all  practicable  means  for  esti- 
mating the  accuracy  of  his  opinion. 

id, 

12.  The  former  decision  in  this  ease 
(6  SeHd.,  871)  is  to  be  taken  only  as 
determining  that  the  opinions  of  un- 
professional witnesses  cannot  be 
called  out  by  questions  in  such  a 
form  as  to  involve  in  the  answer 
matter  of  law  as  well  as  matter  of 
fact;  e.g.,  whether  the  imbecility 
was  such  as  to  render  the  party 
legally  incapable  of  executing  deeda 

id. 
See  AoBBBMiNT,  8. 
Appeal,  1, 2. 
GoapoaiTiON,  2,  8,  5. 

FaAUDULeNT  CONVETANCB,  I,  4. 

Insubancx,  4, 10,  18, 16,  17, 18, 

24. 
NoncB. 

SpECIPIC  PBaPOBMANCB,  2. 

Statotbs,  1,  6. 

WlTNBSB. 


EXECUTIOK. 
S$$  JOMMBm  AMD  BzBGvnov. 
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FmB. 

5m  DiatEiziN. 

FORGERT. 
5(M  Criminal  Law,  8. 

FRANCHISE. 
[Surrender  of.] 

See  Corporation,  1,  2,  8. 

FRAUDULENT  CONVEYANCE. 

1.  A  prorision  in  tbe  asstgnmeDt  by 
an  insolvent  debtor  of  all  his  pro- 
perty, consisting  in  part  of  unfin- 
ished machinery  and  materials  in 
process  of  manufacture,  the  com- 
pletioa  of  which  was  necessary  to 
an  advantageous  sale,  authorizing 

.  the  assignees  to  complete  the  man- 
ufacture and  work  up  tbe  materials 
at  the  expense  of  the  assigned  fund, 
as  in  their  judgment  might  be  ad- 
visable so  as  to  realize  the  greatest 
amount  of  money  therefrom,  ren- 
ders the  assignment  fraudulent  and 
void  on  its  face,  though  an  actual 
fraudulent  intent,  except  as  thereby 
mani  fested ,  is  disproved.  Dunham 
V.  Watermant  9 

2.  A  debtor  who  makes  a  voluntary 
assignment  for  the  benefit  of  his 
creditors  may  direct  in  general 
terms  a  sale  of  the  property  and 
collection  of  the  dues  assigned,  and 
may  also  direct  upon  what  debts 
and  in  what  order  the  proceeds  shall 
be  applied,  but  t^  seems  that  beyond 
this  be  can  prescribe  no  condition 
whatever  in  respect  to  the  manage- 
ment or  disposition  of  the  assigned 
property.  id, 

8.  It  seems  that  an  insolvent^  assign- 
ment may  be  void  for  expressly  vest- 
ing in  the  assignee  a  discretionary 
power  which  might  be  legally  exer- 
cised by  him  in  the  absence  of  such 
a  provision,  under  his  general  res- 
ponsibility as  a  trustea  and  yul^ect 


to  the  control  of  the  courts. 
Seld£n,  J., 


Per 
9 


4.  A  provision  in  the  assignment  of 
an  insolvent  debtor,  that  the  as- 
signee, a  lawyer,  shall  be  allowed 
a  reasonable  counsel  foe,  over  and 
above  expenses  and  commissions 
for  executing  the  trust,  is  illegal 
and  rendcra  the  assignment  void. 
Nichols  V.  McEwen,  22 

6.  An  assieneo  in  trust  for  creditors 
is  not  a  purchaser  for  valuable  con- 
sideration, and  no  innocence  on  his 
part  will  uphold  the  assignment  if 
it  would  otherwise,  for  any  reason, 
be  ac^udged  fraudulent  and  void. 
Origin  v.  Marquardt,  28 

See  Appeal,  1,  2. 

Judgment  bt  Confession. 
Proceedings  Supplement  art  to 
ExEcuTiov,  2,  8. 


GOVERNOR,  APPOINTMENT  BT. 
See  Appointment  to  Oppicb. 


HUSBAND  AND  WIFB. 
See  Slander,  2,  8. 

I. 

IMBEOILITT. 
See  Etidehcb,  9*12. 

IMPROVEBOINTS. 
See  HosTOAOOR  and  Mostoaou,  1, 2. 

INSURANCE. 

1.  The  use  of  campbene  for  cleaning 
type,  a  purpoia  cos tomaiy  am«Df 
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prioten,  la  not  a  yiolation  of  a  fire 
policy  upon  the  printiDg  and  book 
materials  and  stock  io  a  bnildiog 
"privileged  for  a  priDltng  office, 
bindery  and  bookstore,"  the  printed 
conditions  of  the  policy  describing 
booksellers'  stocks  as  extra  hazard- 
ous, subjecting  camphene  on  sale 
and  printers  of  books  to  special 
rates,  and  prohibiting  the  use  of 
camphene,  spirit  gas  or  burning 
fluid  without  permission  to  be  in- 
dorsed on  the  policy.  Harper  ▼. 
Albany  Mvi.  Ins,  Co,,  194 

2.  U. seems  that  the  prohibition  of 
camphene  in  such  case  relates  only 
to  its  use  as  a  lighting  material,  td, 

8.  In  the  construction  of  a  policy  of 
insurance,  the  written  part  is  to  pre- 
Tail  oyer  the  printed.  id. 

4,  Eyidenoe  is  inadmissible  of  a  ver- 
bal agreement  at  the  time  of  issuing 
the  policy  that  the  insured  might 
use  camphene  as  a  lighting  mate- 
rial, and  that  a  portion  of  the  pre- 
mium paid  was  for  that  privilege, 
the  sum  indorsed  being  sufficiently 
large  to  cover  the  extra  premium 
charged  for  such  use,  but  there 
being  no  written  evidence  that  the 
increased  premium  was  paid  for 
that  hazard.  Lamott  v.  Hudson 
Rioer  Fire  Ins,  Co.,  199 

6.  The  insurance  of  the  stock  in  trade 
of  the  insured  as  a  manu&cturer  of 
brass  clock  works,  is  a  license  to 
him  to  use  and  'keep  on  hand  all 
such  articles  as  are  necessary  and 
ordinarily  employed  in  that  manu- 
facture, although  the  use  or  keep- 
ing of  such  articles  be  prohibited 
by  the  printed  terms  of  the  policy 
as  extra  hazardous.  Bryant  v.  The 
Foughkeepsie  Mut,  Ins,  Co,,      200 

6.  Where  a  fire  policy  names  the 
owner  of  the  property  as  the  person 
insured,  and  declares  the  damages 
in  case  of  loss  to  be  payable  to  an- 
other person  therein  named  as  mort- 
gagee,, the  latter  cannot  recover  in 
case  of  a  breach  of  the  conditions 
of  the  policy  by  the  mortgagor. 
OroswnoT  v.  AHantie  Fire  Ins. 
Co,,  891 

7.  In  such  case,  the  contract  is  with 
the  mortgagor,  and  for  the  insu- 


rance of  his  interest,  and  the  mort- 
gagee can  recover  only  where  tim 
mortgagor  could  have  done  so,  had 
the  money  been  payable  to  himself 
instead  of  being  payable  for  his 
benefit  to  the  mortgagee.  891 

8.  Where  a  policy  of  insurance  is 
assigned  with  the  consent  of  the  un- 
derwriter to  a  mortgagee  of  the  sub- 
ject insured,  the  assignee  takes  sub- 
ject to  the  conditions  imposed  by 
the  terms  of  the  contract  upon  the 
person  insured,  and  his  right  to  re- 
cover in  case  of  a  loss  is  barred  by 
a  breach  of  such  conditions  by  the 
assignor  subsequent  to  the  assign- 
ment. Buffalo  Steam  Engine  Works 
V.  Sun  Mut,  Ins,  Co.,  401 

9.  So  Heldf  where  the  owner  of  a 
vessel  procured  a  marine  policy 
upon  her,  the  underwriter  knowing 
at  the  time  that  the  owner  was  in- 
debted to  the  plaintiff*  for  an  engine 
famished  the  vessel ;  that  he  was  to 
mortgage  the  vessel  to  socure  sudi 
debt,  and  that  his  object  in  obtain- 
ing the  policy  was  to  assign  it  as 
security  for  the  debt.  The  policy 
contained  a  permission  to  insure 
$40,000  and  to  aasign  the  p^didea. 
After  assigning  the  policy  the  mort- 
gagor efiected  an  over^insuraoce, 
and  it  was  fatal  to  a  reeoray  bv 
the  assignee.  id, 

10.  The  plaintiff*  obtained  a  fire  policy 
to  himself  as  agent  of  the  owners, 
upon  property  on  which  he  held  a 
mortgage,  notifying  the  insurers  of 
his  interest.  He  aH^rwards  obtain- 
ed title  by  foreclosure,  and  agreed 
to  convey  the  property  to  a  third 
person.  Upon  being  notified  q€ 
these  facts,  the  insurers  cooaeoted 
that  the  policy  should  remain  valid 
until  title  should  be  perfected  in  the 
vendee;  JXpU,  that  this  was  equiva- 
lent to  issuing  a  new  policy  to  the 
plaintiff  as  owner.  Benjamin  v. 
Saratoga  County  Mut,  Fire  Ins, 
Co.,  414 

11.  Such  consent  having  been  given 
by  the  insurers,  with  notice  thst  the 
vendee  had  agreed  to  pay  to  the 
vendor  the  premiums  for  contimung 
the  insurance,  the  insurers,  on  pay- 
ing a  loss  to  the  vendor,  havii  no 
right  of  subrogation  in  respect  to 
his  socuritiat  for  the  unpaid  ptii^ 
chase  mon^y.  »  id. 
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•  12.  The  policy  beteg  conditiODed  thai, 
in  case  of  fhrther  instirance,  the 
insarers  should  be  liable  only  for 
such  proportion  of  any  loss  as  the 
amount  insured  by  him  should  bear 
to  the  total  amount  of  insurance, 
and  tliat  the  policy  should  become 
Toid  upon  any  farther  insurance 
without  notice  to  them,  the  policy 
is  not  ayoided  by  a  subsequent  in- 
surance with  no^ce  to  the  insurers 
of  its  amount,  but  with  an  errone- 
ous statement  as  to  the  companies 
from  which  it  had  been  obtained. 
414 

18.  The  general  authority  of  an  insu- 
rance agent,  empowered  to  issue 
policies  in  behalf  of  his  principal, 
does  not  extend  to  insuring  pro- 
perty which  had  been  consumed, 
while  a  written  application  for  the 
insurance  thereof  was  in  the  course 
of  transmission  ft-om  the  owner  to 
such  agent.  Bently  ▼.  The  Cdun^ 
hia  Ins.  Co.,  421 

14.  Application  to  an  insurer  for  his 
consent  to  the  assignment  of  a  pol- 
icy, is  notice  that  Uie  applicant  has^ 
acquired,  or  is  about  to  acquire^ 
some  interest  in  the  subject  of  the 
insurance;  since,  without  such  in- 
terest, an  assignment  would  be  val- 
ueless to  him.  Hooper  t.  Sudson 
BwefFire  Ins,  Co.,  424 

15.  So  ffddf  where  the  entire  stock  of 
a  retailer  of  goods  had  been  sold 
under  execution,  and  the  purchaser 
applied  to  the  insurer  for  his  con- 
sent to  an  assignment  of  the  poliqr 
thereon.  id. 

16.  A  building  was  insured  in  the 
name  of  a  mortgagee,  fbr  his  own 
security  and  that  of  the  mortgagor, 
the  latter  paying  the  premium.  No- 
tice of  loss  and  preliminary  prooft 
were  served  in  the  name  of  the 
mortgagor,  the  latter  stating  the 
above  facts,  describing  the  building 
and  referring  to  the  policy  by  its 
number,  and  embracing  an  affidavit 
of  the  mortgagee,  verifying  the 
statements.  No  objection  being 
taken  to  the  notice  and  prooft  until 
after  suit  brought;  ffdd,  that  the 
insurers  could  not  object  at  the  trial 
that  they  were  not  in  the  name  of 
the  insured.  Kemoehan  T.  Ney^ 
Tork  Bowery  Fire  Ins.  Co.^      428 


17.  Proof  of  a  parol  agreement  thai 
the  mortgagee  should  keep  the 
premises  insured  and  the  mortga- 
gor pay  the  premiums,  does  not 
conflict  with  the  rule  excluding 
parol  evidence  to  vary  or  explain 
a  written  contract.  The  contract 
between  the  insurers  and  the  mort- 
gagee is  unafiTected  by  it.  428 

18.  Such  evidence  is  material  as  show- 
ing the  mortgagor  entitled  to  have 
the  avails  of  the  policy,  in  case  of 
loss,  applied  to  the  payment  of  hia 
debt,  and  that  therefore  the  insurers 
have  no  right  of  subrogation  in  re- 
spect to  the  mortgage.  id. 

10.  Though  the  insurers  had  no  notice 
of  such  an  agreement,  a  policy  to 
the  mortgagee,  in  that  character, 
insuring  him  against  damage  to  the 
property  insurod,  is  an  insurance 
of  the  property  and  not  of  the  debt. 
The  debt  is  only  important  as  giv- 
ing the  mortgagee  an  insurable  in- 
terest, id. 

20.  If,  In  any  case,  the  insurer  of  a 
mortgagee  is  entitled,  on  payment 
of  a  loss,  to  an  interest  in  the  debt 
and  security,  it  is  a  mere  equity  to 
be  subrogated  pro  tanto  to  such 
rights  as  the  instffed  himself  has, 
in  respect  to  the  mortgage,  after 
receiving  payment  of  the  loss.  The 
equity  does  not  arise  from  the  con- 
tract of  insurance,  but  from  all  the 
circumstances  of  the  case.         id. 

21.  The  mortgagee  is  not  bound  to 
disclose  the  contract  between  him- 
self and  the  mortgagor,  as  to  the 
insurance,  without  inquiry  on  the 
subject  by  the  insurers.  id. 

22.  The  assignment  of  a  policy  of  In- 
surance iSter  a  loss  is  noli  within 
the  clause  prohibiting  a  tnuisfer 
without  the  consent  of  the  insurers. 
The  restriction  is  upon  assignment 
during  the  pendency  of  the  risk, 
and  not  of  a  transfer,  of  the  debt 
arising  from  a  loss.  JMenv.ffam^ 
Hion  Fire  Ineuranee  Compemy,  609 

28.  As  a  matter  of  law,  an  unexplained 
delay  for  twenty  days  to  notify 
insurers,  residing  in  the  same  city 
with  the  insured,  of  a  subsequent 
insurance,  is  unreasonable,  and 
avoids  a  policy  which  required 


Smith. — Vol.  HI. 
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mich  notice  to  b«  glTea  with 
able  diligenoo. 


609 


24.  The  knowledge  of  a  broker  who 
effected  both  insurances  under  no 
emplojrment  by  the  insurers,  bnt 
for  a  commission  paid  >y  tUem 
npoQ  the  preminms  receired  for 
such  risks  as  he  procured  to  be 
offered  and  they  chose  to  accept ; 
SM,  not  to  charge  the  prior  in- 
surers with  notice  of  a  subsequent 
insurance.  uL 


J. 

JUDGMENT. 
[By  Caitfesnon,] 

1.  A  Judgment  coniBSsed  under  §8  882 
and  888  of  the  Code,  for  a  Just  debt, 
is  to  be  deemed  fhiuduleot  and 
Toid  as  to  other  Judgment  creditors 
of  the  debtor,  when  the  statement 
upon  which  it  is  entered  contains 
no  farther  specification  of  the  facts 
out  of  which  the  indebtedness  arose 
than  that  it  was  upon  a  promissory 
note  (the  date,  amount  and  time  of 
payment  of  which  are  described), 
"  giren  on  a  settlement  of  accounts," 
on  a  specified  day,  between  the 
debtor  and  the  plaintiff  in  such 
Judgment  IhmhamY.WcUtrman,9 

JUDGMENT  AND  EXECUTION. 

1.  9be  statute  (2  R.  S.,  869,  g  88), 
requiring  the  sale  of  land  under 
execution  where  it  consists  of  known 
lots  or  parcels,  to  be  made  sepi^ 
rately  and  not  in  gross,  is  directory. 
Cunningham  V.  Ccusidy,  276 

2.  A  sale  made  in  gross  is  irregular 
and  voidable  at  the  instance  of  the 
party  aggrieved,  but  is  not  void.  4d, 

8.  The  statute  (c&.  886  o/  1840) 
relating  to  the  docketincf  of  Judg- 
mente  by  transcript,  is  directory. 
An  error  in  the  stetement  of  jdate, 
amount,  6lc.,  which  wouldT  be 
amendable  by  the  court  in  which 
the  Judgment  was  rendered,  will 
not  vitiate  the  lien  of  such  Judg- 
ment as  against  persons  who  have 
not  been  actually  misled  and  preju- 
diced thereby.    Sears  v.  Bwriham. 


4.  BoJMil,  in  respeot  to  the  proceeds 
of  a  sale,  under  a  surrogate's  order, 
^of  real  estete  subject  to  the  lien  of 
a  Judgment,  the  year  of  the  rendi- 
tion whereof  was  erroneously  stated 
in  the  transcript.  445 

.See  Attacvmknt. 
Partition. 
Partnership. 
Specific  Pbrformanob. 

TaX£S  and  AsSBSaiCENTB. 


JURT,  TEIAL  BT. 

S$e  Appeal,  1, 2. 
Power,  4. 

JUSTICE  OF  THE  PEACE. 
S9€  Appointment  to  Offxcb,  4-7. 


L. 


LANDLOBD  AND  TENANT. 


1.  A  provision  in  a  lease, 
the  lessee  mortgages  all  his  chatteb 
upon  the  demised  premises,  "an 
inventory  whereof  is  to  be  made, 
and  annexed,"  as  security  for  the 
rent  reserved,  is  good  as  a  mort- 
gage of  the  property  upon  the  prem- 
ises at  the  time  of  making  the  lease, 
though  no  inventory  thereof  bo  an- 
nexed. Van  Mnuen  J*  CkaHei  v. 
Badd^,  680 

2.  It  seems  that  such  a  provision,  in 
respect  to  property  which  might 
thereafter  be  brought  upon  the 
premises,  would  be  void,  as  against 
the  policy  of  the  act  to  abolish  dis- 
tress for  rent,  per  Dbnio,  J.,      id. 

8.  An  assignee  in  trust  for  erediiora 
cannot  impeach  such  a  mortgage 
for  want  of  registiy  under  ch.  279 
of  1888.  id. 


LABCENT, 
See  Criminal  Law,  1,  S. 


LEASE. 
Af?QWS»,  1,S. 


IKBEZ. 
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LEGACY. 

899  TauBT  AND  Trvstei. 

LIBEL. 

1.  The  trustees  of  the  College  of 
Pharmacy  in  New-Tork  appointed 
the  defendants  a  committee  to  inves- 
tigate complaints  in  respect  to  the 
importation  of  spurious  and  adul- 
terated drugs.  The  defendants 
made  a  written  report  intended  to 
be  presented,  and  which  was  pre- 
sented to  the  secretary  of  the  trea- 
sury, in  which  they  charged  the 
plainti£r,  who  was  ezaminer  and 
inspector  of  drugs,  with  gross  vio- 
lation of  his  official  duty;  Held, 
that  such  report,  having  been  made 
in  good  faith  and  upon  probable 
cause,  for  the  purpose  of  arresting 
the  sale  and  use  of  spurious  and 
adulterated  medicines,  was  a  privi- 
leged communication.  Van  Wyek 
V.  AsptntocUl,  199 

2.  A  communtcation,  which  would 
otherwise  be  actionable,  is  privile- 
ged if  made  in  good  faith,  upon  a 
matter  involving  an  interest  or  duty 
of  the  party  making  it,  though  such 
duty  be  not  strictly  legal  but  of  im- 
perfect obligation,  to  a  person  hav- 
ing a  corresponding  interest  or  duty. 

id, 

LIEN. 

8i$  JUDOMBNT  AND  EXBCUTXON,  8. 

Pabtnershif. 
Stoppage  in  Transitv. 


LIMITATION. 

Si$  Condition. 

Trust  and  Trxtbteb. 


LOAN  COMKISSIONEBS. 

Si€  NOTXCX. 


MALICE. 
AfLniL. 

MaITIE  IVD  BSftTlHT,  I,  6. 


MANDAMUS. 

&#  Nbw-Yohk  Citt,  6. 
Stxtutrb.  7. 

MASTER  AND  SERVANT. 

1.  A  laborer  employed  by  a  railroad 
company  to  work  in  connection  with 
a  train  of  cars,  under  an  arrange- 
ment by  which  he  was  to  be  con- 
veyed to  his  home  every  night  in 
such  cars  free  of  charge,  cannot 
maintain  an  action  against  the  com- 
pany for  an  injury  sustained,  while 
thus  riding  home,  in  consequence 
of  the  negligence  of  the  engineer. 
RusseU  V.  Budson  R,  R,  Co,,     184 

2.  A  servant  who  sustains  an  ii^ry 
fVom  the  negligence  of  a  superior 
agent  engaged  in  the  same  general 
business  can  maintain  no  action 
against  their  common  employer, 
although  he  was  subject  to  the  con« 
trol  of  such  superior  agent  and 
could  not  guard  against  his  negli- 
gence or  its  consequences.  Skm-- 
man  v.  The  Syracuse  and  Bothester 
SaCroad  Co.,  158 

8.  A  brakeman  upon  a  railroad, 
whose  duty  it  is  not  to  -apply  the 
brakes  except  when  directed  by  the 
engineer  or  conductor,  cannot  main- 
tain an  action  against  their  com- 
mon employer  for  an  injury  result- 
ing fVom  the  culpable  speed  at  which 
the  engineer  and  conductor  ran  the 
train.  id, 

4.  It  is  no  defence  to  an  action  against 
a  railroad  corporation  for  its  fail- 
ure to  transport  a  passenger  with 
proper  dispatch,  that  the  detention 
was  the  willful  act  of  a  conductor 
in  charge  of  the  train.  Weed  v. 
Panama  Railroad  Company,    862 

6.  It  is  immaterial  whether  a  breach 
of  contract  result  fh>m  the  negli- 
gence or  the  willfulness  of  the  de- 
fendant's agent,  if  his  act  is  within 
the  scope  of  his  employment  and 
authority.  ti. 


MEMORANDA. 
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INDBZ. 


lOflDBMKAWOR. 
8n  GBmnriL  Liw^  4. 

mobtgagoAkb  MOBTGAGEB. 

1.  Where  the  acknowledged  relation 
of  mortgas or  and  mort^igee  in  pos- 
eesRion  exists,  the  latter  is  not  per- 
mitted to  obstruct  the  right  of  re- 
demption, and  therefore  will  not, 
upon  redemption,  be  allowed  for 
general  improvements  made  with- 
oat  the  acquiescence  or  consent  of 
the  mortgagor.   MiekUs  y.  JXOaye, 

80 

%  But  where  valuable  and  perma- 
nent improTements  have  been  made 
in  good  ftdth,  by  a  person  standing 
upon  the  legal  footing  of  a  mortga- 
gee in  possession,  but  who  supposed 
hiniself  to  have  acquired  the  «>- 
solute  title,  and  such  mistake  was 
IkTored  by  the  omission  of  the  mort- 
gsgor,  for  several  years  before  and 
after  the  improvements,  to  assert 
any  interest  in  the  premises,  the 
mori^^agor,  on  asking  the  aid  of 
equity  to  redeem,  will  be  compelled 
to  allow  the  value  of  the  improve- 
ments, though  exceeding  the  rents 
and  profits  received.  id, 

8.  A  sheriff  is  not  liable  to  the  mort- 
g^ee  of  chattels  as  for  trespass  and 
conversion  in  seizing  and  selling 
them  article  by  article,  without 
recognising  the  interest  of  the  mort- 
gagee, where  the  mortgagor  is  en- 
titled to  the  possession  of  the  chat- 
tels at  the  time  of  the  sale.  JBvU 
T.  CanUey,  202 

4.  Hfhether  the  sheriff  is  liable  to  the 
mortgagee  for  consequential  dama- 
ges, which  may  be  sustained  by  him 
from  the  dispersion  of  the  chattels 
among  different  purchasers,  Qusrt, 

id. 

6.  Whether  the  purchaser  of  mortga- 
ged premises^  at  a  sale  upon  foreclo- 
swe,  is  in  privity  vrith  tlie  mortga- 
gor, so  as  to  be  bound  by  his  grants 
and  oovenants  respecting  the  land, 
made  after  the  mortgage,  to  per- 
sons not  parties  to  the  foreclosure, 
or  whether  he  holds  by  title  para- 
mount the  estate  as  held  by  the 
mortgagor  before  the  mortgage, 
Qufrs.  Packer  r.  Bo(kaUr  taut 
9yraw$$  M,  U,  Cb.,  288 


8m  IvauBAHOi,  6-10,  16-21. 
Lakdlobd  An>  TmrAST. 
Nones. 
PLXADmO,  1,  2. 


MUNICIPAL  COBPOBATION. 

1.  A  municipal  corporation,  owing  to 
the  public  the  duty  of  keeping  its 
streets  in  a  safe  condition  for  travel, 
is  liable  to  persons  receiving  injuiy 
from  the  neglect  to  keep  proper 
lights  and  guieu^s  at  night  around 
an  excavation  which  it  has  caused 
to  be  made  in  the  street,  whether  it 
has  or  has  not  contracted  for  such 
precautions  with  the  persons  execut- 
ing the  work.  Starrt  v.  The  City 
of  mica,  104 

2.  I>istinction  between  liability  of  the 
ultimate  superior  for  an  Injury  re- 
snltins  from  the  work  itself,  bow- 
ever  skillfully  performed,  and  that 
of  the  immediate  superior  for  the 
negligence  of  a  servant  while  exe- 
cuting it.  id. 


N. 


NEGUGENCB. 

iSSMBTmBvcB,  5. 
IvsuBJjrcB,  23. 
Mabtbb  ahb  Ssxvaht. 

MmaCIPAI*  COBPOBATIQV. 


NEWTOIAL. 
See  Appbal,  2. 

IQBW-70EK  CITY. 

1.  The  common  council  of  the  dty 
of  New-Tork  having  the  general 
power  ip  build  marketa,  is  authori- 
sed to  employ  an  ardiitect  to  pre- 
pare plans,  speetfications,  &c.,  for 
their  construction.  Petermm  v. 
The  Mayor,  #c.,  of  ifMS  -  York,  449 

2.  A  resolution  adopting  the  plans, 
working  drawings,  Ac.,  prepared 
by  an  architect,  at  the  request  of  a 
committee  not  empowered  for  that 
purpose,  and  directing  the  eoeotion 
of  a  market  acconung  to  such 


INDEX. 
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plans,  &c.,  the  rwolntion  being 
passed  with  notice  of  the  facts,  is  a 
ratification  as  efiectnal  to  bind  the 
city  as  an  original  employment  by 
express  resolation.  449 

8.  The  building  of  a  new  market  not 
being  among  the  dnties  of  any  of 
the  executive  departments,  under 
the  amended  charter  {ch,  187,  of 
1849),  that  act  does  not  invalidate 
the  awarding  of  a  contract  therefor, 
by  the  common  council,  to  an  indi- 
vidual, for  a  specified  sunfi.       id. 

4.  Whether  services,  requiring  such 
scientific  knowledge  and  profes- 
sional skill  as  those  of  a  surveyor 
in  the  making  a  survey  and  map 
of  the  wharves  and  piers  of  New- 
Tork  city,  are,  within  the  amen- 
ded charter  (  eh.  217  of  1868, 412), 
work  to  be  done  under  contract,  to 
be  made  with  the  lowest  bidder 
after  public  notice,  Quere.  The 
People  r,  Flagg,  684 

5.  The  comptroller  of  New-York  is 
not  compellable  by  mandamus  to 
draw  his  warrant  on  the  city  trea- 
sury in  payment  of  a  claim  for  ser- 
vices, rendered  to  the  city  under 
the  direction  of  one  of  the  executive 
departments,  until  such  claim  has 
been  allowed  by  the  auditing  bu- 
reau, although  the  common  coun- 
cil has,  by  resolution,  directed  the 
payment  of  a  specific  sum.         id, 

6.  The  comptroller  may  require  a 
detailed  statement  of  the  services 
of  a  city  oflicer  whose  compensa- 
tion is  limited  by  law  to  a  per 
diem  allowance,  although  the  com- 
mon council  has  allowed  him  a 
gross  sum  for  such  services,  ren- 
dered in  connection  with  others,  the 
compensation  for  which  is  not  fixed 
by  statute  or  ordinance.  id. 

See  ApponrrMBHT  to  Omoi,  2,  3. 

CONDITIOH. 

CoirBTnuTioNAi*  Law,  1. 
Statottes,  1-4. 

NOTICE. 

1.  The  entry  in  the  book  of  mortgSr 
ges  to  the  commissioners  fbr  loan- 
ing the  United  States  deposit  ftmd, 
of  a  mortgage  out  of  the  order  due 
to  its  date,  and  upon  a  page  which 
should  have  contained  a  mortgage 


several  yean  antecedent  In  execn- 
tion,  is  not  notice  to  a  subsequent 
mortgagee  in  good  fkith.  The  If. 
T.  Life  Ins.  Co.  v.  Whiie,         469 

See  IirsusAKOE,  14-16,  21,  23,  24. 

JUDOMBNT  AVD  EZBCUTXOir,  3. 
PABTinON,  1,  2. 

Plbadxvo,  2. 

Taxbs  ash  Assbssxbxts,  2. 


OFFICE  AND  OFFICER. 

1.  A  mere  agency  of  a  municipal  cor« 
poration  is  not  an  oflSce  of  the  state. 
To  be  such,  the  ofl9ce  must  be  crea- 
ted directly  by  the  constitution  or 
by  statute.    People  v.  Conocer,  04 

See  AsToanavt  to  Omci. 


OPINION. 
See  EviDBircs,  9-^lS. 


PARTIES  TO  ACTION. 

1.  The  Joinder  of  too  many  persona 
as  defendants,  where  there  is  no 
misjoinder  of  snbieots,  is  not  » 
ground  of  demurrer  by  any  one 
of  them  against  whom  the  oom« 
plaint  states  a  good  oanse  of  action. 
New-York  j-  New  Haeen  S. R.  Co. 
V.  SdwyUr,  692 

See  Cloud  upon  Titlb,  3. 
CovDmov,  4. 
cobposation,  10, 
Pabtition,  1,  2. 
PLBADnro,  1,  6,  7,  8. 

WiTNBSS. 


PARTITION. 

.  Under  our  statutes  an  actual  par- 
tition or  sale  under  a  Judgment  in 
partition  is  effectual  to  barthefti- 
ture  contingent  interests  of  persoca 
not  in  eeee,  though  no  notice  is 
published  to  bring  in  unknown  par- 
ties, and  though  suchftiture  owners 
may  take  as  purchasers  vndor  • 
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deed  or^l,  and  .not  as  claimaDts 
under  any  of  the  parties  to  the  ac- 
tion.   Mead  y.  MitehiU,  210 

2.  It  seans  that  independent  of  the 
fitatnte,  contingent  remainder  men, 
or  persons  to  take  under  an  execu- 
tory devise,  who  may  hereafter 
come  into  heing,  are  bound  by  the 
judgment  as  being  virtually  repre- 
sented by  the  parties  to  the  action 
in  whom  the  present  estate  is  vested. 

id. 

4.  In  an  action  for  partition  in  the 
Supreme  Court,  as  in  equity,  the 
omission  of  the  guardian  ad  litem 
of  an  infant  defendant  to  file  his 
bond  as  required  by  statute,  is  a 
mere  irregularity  which  is  amend- 
able and  does  not  affect  the  juris- 
diction of  the  court  or  the  validity 
of  a  sale  under  its  judgment  Crog- 
A«n  V.  Livingston,  218 

4.  Ck.  277  of  1852,  authorizing  the 
filing  of  a  guardian's  bond  after 
judgment  in  cases  of  actual  parti- 
tion, is  an  enabling  and  not  a  re- 
strietive  one.  It  does  not  impair  the 
]>ower  of  a  court  having  original 
equity  jurisdiction  to  amend  an  ir- 
regularity by  ordering  such  bond 
to  be  filed  before  or  after  a  sale,  as 
well  as  on  actual  partition.         id. 


PARTNERSHIP. 

8.  Equity  will  not  supersede  the  legal 
priority  of  lien  of  a  judgment  for  a 
partnership  debt  rendered  after  the 
death  of  one  partner,  upon  the  real 
estate  of  the  survivor,  held  in  his 
individual  right,  in  favorof  a  junior 
judgment  against  such  survivor  for 
his  individual  del)t,  though  there  is 
no  other  property  to  satisfy  the  lat- 
ter judgment,  and  sufficient  estate 
of  the  deceased  partner  to  satisfy 
the  judgment  of  the  partnership 
creditor.    Meeekj.  Atten^         800 

4.  It  must  appear  that  Itie  estate  of 
the  deceased  partner  is  bound  in 
equity  to  relieve  that  of  the  survi- 
vor, before  a  creditor  having  a  right 
to  resort  to  both  can  he  required  by 
a  separate  creditor  of  the  survivor 
to  resort  first  to  the  estate  of  the 
deceased  partner.  id. 

SeeTxxADntQ,  6,  7,  8. 


PLEADING. 

1.  The  plaintiff,  in  an  action  for  the 
specific  *  performance  of  a  contract 
for  the  conveyance  of  land  cannot 
bring  in  prior  mortgagees  of  the 
premises  and  of  other  land  for  the 
purpose  of  establishing  his  equities 
in  respect  to  the  order  of  sale  upon 
a  future  foreclosure,  or  of  securing 
the  application  of  the  purchase 
money  to  be  paid  by  him  to  the  sat- 
isfaction of  the  mortgages.  Chap- 
man V.  West,  125 

2.  The  filing  of  notice  of  the  pen- 
dency of  an  action  against  the  ven- 
dor alone  charges  a  subsequent  pur- 
chaser ot  any  part  ot  the  mortgaged 
premises  with  notice  of  all  equities 
of  the  plaintiff  arising  out  of  this 
right  to  a  conveyance,  in  respect  to  # 
the  order  of  sale  upon  foreclosure 

or  otherwise.  id* 

8.  The  Code  has  not  changed  the  for- 
mer rule  of  pleading,  that  a  party 
who  has  fully  performed  a  specisd 
contract  on  his  part  may  count  up- 
on the  implied  assumpsit  of  the 
other  party  to  pay  him  the  stipu- 
lated price,  and  is  not  bound  to  de- 
clare specially  upon  the  agreement 
Farron  v.  Sherwood,  ,  227 

4.  In  an  action  to  recover  the  posses- 
sion of  land,  the  plaintiffs  may  at- 
tack a  deed  under  which  the  defend- 
ant claims  title,  both  upon  legal 
grounds  and  upon  such  as  befdre  the 
Code  were  of  purely  equitable  cos- 
nizance.    Phillips  v.  Gotrham,  227 

6.  The  constitution  does  not  reslria 
the  power  of  the  legislature  to  pro- 
vide for  both  legal  and  equitable 
relief  in  the  same  suit,  and  the 
Code  authorizes  the  joinder  of  legal 
and  equitable  causes  of  action,  id, 
• 

6.  The  personal  representative  of  a 
deceased  partner  cannot  be  joined, 
as  a  party  defendant,  with  the  sur- 
viving partner,  to  an  action  for  a 
partnership  debt,  where  the  com- 
plaint does  not  show  the  plaintiff's 
inability  to  procure  satisfaction 
from  the  survivor.  Voorhis  v. 
Childs,  845 

7.  The  inability  to  procure  satisftc- 
tion  by  as  action  against  the  aurviv- 
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log  partoer  is  essential  to  a  cause 
of  action,  either  at  law  or  in  equity, 
aj^ioat  the  repro8entati?e  of  the 
deceased  partner,  as  we0  binder  the 
Code  of  Procedore  as  before.    345 

8.  Whether,  to  a  complaint  alleging 
such  inability,  the  Code  authorizes 
the  joinder  of  the  executor  of  a 
deceased  partner  with  the  sunrlvor, 
as  a  proper  part^,  because  of  his 
interest  in  contesting  the  allegation, 
and  for  the  purpose  of  a<jyusting 
the  equities  between  the  partnership 
estate  and  that  of  its  members  in 
one  Judgment,  Quere,  %d. 

POLICY  OP  DfSUEANCB. 
See  IxmtLAscE. 


PORT  WARDENS. 

See  CowwrtnniovAL  Law,  1. 
Statutsb,  1-4. 


POWER. 

1.  A  trustee  holding  a  legal  fee,  de- 
terminable when  the  purposes  of 
the  trust  shall  cease,  has  power  at 
law  to  lease  for  a  term  which  may 
extend  beyond  the  period  of  his 
trust  estate,  subject  to  the  Jurisdic- 
tion of  a  court  of  equity  to  annul 
the  lease  if  unreasonable  or  impro- 
vident.    Orecuon  v.  KeteUae,    491 

2.  A  trust  created  by  will  to  receive 
the  rents  and  profits  of  unoccu- 
pied and  Unimproved  real  estate 
liable  to  large  taxes  and  assessments 
fbr  the  lives  of  the  testator's  child- 
ren, and  out  of  the  same  to  up- 
hold, support,  amend,  repair,  &c., 
and  pay  all  charges  on  the  land; 
ffeldf  to  authorize  a  lease  for  twenty- 
one  years  with  a  covenant  to  re- 
new or  to  pay  for  buildings  to  be 
erected  by  the  lessee.  id, 

8.  Such  a  covenant  is  binding  upon 
the  trustee  personally;  and  one 
who  succeeds  to  the  trust,  and  has 
the  control  of  the  estate,  is  liable 
upon  such  a  covenant  in  a  lease 
made  by  his  predecessor  in  the 
trust  id, 

4.  An  action  was  brought  for  the  spe- 
cific performance  of  such  a  cove* 


nant,  or  for  damages.  The  com- 
plunt  made  a  case  for  damages, 
but  none  for  specific  performance. 
The  trial  was  commenced  before  a 
judge,  without  jury,  no  objectioB 
being  made ;  ffidf  a  waiver  of  the 
right  to  trial  by  jury,  and  a  judg- 
ment for  damages  susjAined.      491 

See  Conxmov,  1,  2, 3. 


POWER  OF  ALIENATION. 

[8'uepeneion  of.] 

See  Tbvst  ahd  Tbubtbx,  1,  5,  7,  9. 

PRACTICE. 
See  Appeal. 

EVIDBVCB,  2. 

JODGMBIIT  BT  CoiTFBSnOir. 

JnnoMBNT  AHD  EzBCunov. 

POWBB,  4. 

PBOCEBDIKaS  SXJPPLBMBlrTABT  TO 

EzBCunoB. 

PRINCIPAL  AND  SURETT. 

1.  Money  borrowed  for  a  public  pur* 
pose  and  on  the  credit  of  the  county 
by  the  agent  of  a  board  of  sup^vi- 
sors,  under  its  resolution  passed, 
without  any  legal  authority  but  not 
in  violation  of  public  policy  or  of 
positive  statute,  may  be  recovered 
by  the  board  of  such  agent  or  his 
sureties.  Supervieore  of  Rensee- 
laer  County  v.  JSaUe,  242 

2.  But  where  the  agent  exceeded  the 
power  thus  conferred,  and,  by  false 
representations  to  the  lenders,  ob- 
tained the  loan  of  a  larger  amount 
than  was  authorized,  and  embezzled 
such  excess,  the  sureties  are  not  lia- 
ble therefor  to  the  county,  although 
the  board  of  supervisors  afterwards 
voluntarily  pky  to  the  lenders  the 
sums  borrowed  IVom  them  without  ^ 
authority.  id. 

8.  The  lenders  were  bound  to  ascer- 
tain at  their  peril  when  the  authority 
of  the  agent  was  exhausted,  and  the 
supervisors  could  not,  by  repaying 
to  Uiem  money  which  had  never 
come  to  the  use  of  the  county,  and 
for  which  it  was  not  liable,  extend 
the  contract  of  the  sureties  to  an- 
swer for  the  sums  which  he  should 
borrow  under  their  authority.      id. 
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PRIVILEGBD  COHMUmCATIOlf . 
PRIVITY  OF  ESTATE. 

Srtf  MOKTOAOOB  AND  MOBTOASBB,  6. 


PROCEEDINGS  SUPPLEMEN- 
TARY TO  EXECUTION. 

1.  The  recorder  of  the  city  of  Troy 
has  jarisdictioD  in  proceedings  sup- 
plementary to  execution,  in  actions 
commeoced  in  the  Supreme  Court. 
ffayner  y.  James,  816 

2.  Where,  on  the  examination  of  a 
Judgment  dehtor,  under  proceedings 
supplemental  to  execution,  it  ap- 
pears that  he  is  in  possession,  avow- 
edly as  the  agent  of  a  third  person, 
of  property  claimed  by  such  per- 
son under  a  paper  title  apparently 
good,  it  is  improper  to  order  a  de- 
livery of  the  property  to  the  recei- 
ver.   Rodman  v.  Henry,  482 

8.  The  proper  remedy  is  for  the  re- 
ceiver to  bring  an  action  against 
the  claimant  to  test  the  question  of 
ownership.  id. 

PROPERTY. 
See  Attachmbvt. 


PURCHASER. 

See  Bndui  of  Exchanob  avd  PBomi- 
bobt  notbs,  2,  4. 
Fbafdulbnt  Covvbtabob,  6. 
Labdlobd  abd  Tbbabt,  3. 
KoncB. 
Stofpaob  or  Tbabsitu. 


R. 


RATIFICATION. 

Set  Nbw-Yobk  CiTT,  2. 
Pbibcipal  abd  Svbbtt,  2. 


RECEIVER. 

&tf  PBOCBBDIBOB  SUPPLBICBBTAXT  TO 

SzscunoB,  2,  3. 


BSGIBTET. 

£SmNoticb. 

RECORD. 

4Sm  BVIDBBCB,  2. 

NonoB. 

RIPARIAN  OWNER. 

.  A  waste-weir  having  been  con- 
structed  in  a  race  way,  without 
right,  the  proprietor  of  adjoining 
land,  upon  which  the  water  of  the 
race  is  thereby  discharged,  may,  to 
protect  himself,  close  the  waste- 
weir,  though  not  upon  his  land. 
Packer  v.  Rochester  and  Syraeuee 
R.  R.  Co,,  288 


s. 

SAFETY  FUND. 
See  Statutbs,  9. 


SALE  AND  DELIVERY  OF  CHAT- 
TELS. 

See  Absigbmbnt. 
Cbixibal  Law,  4. 
Fbaudulebt  Convbtabgb. 
Stofpaob  jb  Tbabsitu. 


SALE  OF  REAL  ESTATE. 

See  JUDOIIBBT  ABD  EXBCCTIOB,  1,   2. 

Pabtitiob. 


SLANDER. 

.  The  special  damage  to  support  an 
action  for  defamatory  words,  not 
actionable  in  themselves,  must  re- 
sult fh>m  injury  to  the  plaintiff's 
reputation,  which  affects  the  con- 
duct of  others  towards  him.  His 
mental  distress,  physical  illness  and 
inability  to  labor,  occasioned  by  the 
aspersion,  are  not  such  natural  and 
legal  consequences  of  the  words 
spoken,  as  to  give  an  action.  Ter- 
ixQigerY.  Wands  64 
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2.  The  I08B  of  a  wife's  aenrlces  fW>m 
illxieas,  the  comeqneDoe  of  mental 
depression  resulting  ft'om  de&ma- 
tory  words  not  actionahle  in  them- 
selves,  will  not  support  an  action  by 
her  husband.     Wilson  y.  Ooit,  442 

8.  The  wife,  if  soU,  could  maintain 
no  acUon  for  words  whidi  haye  not 
injured  her  reputation,  and  the 
husband  cannot  recover  damages 
ft'om  her  inability  to  labor  where 
she  could  not,  if  a/mM  sole.      id. 


SPECIFIC  PEBFOBIIANCE. 

1.  A  deed  of  land  deposited  with  a 
Clerk  in  Chancery  by  the  defen- 
dant in  a  decree  for  specific  per- 
formance, for  the  purpose  of  stay- 
ing proceedings  pending  his  appeal, 
was  lost  while  in  the  custody  of  the 
derk.  The  decree  being  subse- 
quently affirmed;  ffddf  that  the 
defendant  was  bound  to  execute  a 
new  deed.     WorrdU  v.  Jfiini»,  476 

2.  The  complainant's  right^  by  the 
decree,  to  have  not  only  a  legal 
bar  to  the  defendant's  assertion  of 
title,  but  written  evidence  of  his 

'  own  title,  under  the  seal  of  the  lat- 
ter, is  not  to  be  defeated  by  an 
accident  to  the  deed  while  it  was  in 
the  custody,  not  of  his  agent,  but 
of  an  officer  of  the  court.  id. 


BPnUTUOUS  LIQUORS. 
See  CBnmrAL  Law,  4. 

STATUTES. 
[Construdion  of.] 

1.  The  otject  of  the  act  to  organize 
the  port  warden's  office  {ch.  &5  of 
1867)  is  to  provide  competent  and 
independent  officers  to  collect  and 
perpetuate  testimony  in  respect  to 
the  condition,  &c.,  of  vessels  and 
their  cargoes,  for  the  guidance  of 
parties  interested,  solar  as  they 
may  voluntarily  act  thereupon,  or 
may  be  Justified  or  required  so  to 
do  by  the  law  governing  the  case ; 
but  the  act  does  not  give  any  effect 
to  such  testimony  as  evidence. 
Tinkham  v.  TapseoH,  141 

Smith.— Vol.  HI.         82 


2.  It  is  a  violation  of  the  aet  for  any 
other  than  the  port-Wardens  to  per- 
form any  of  the  duties  prescribed 
for  them  thereby,  although  the  port 
wardens  have  not  been  requested  to 
act  in  the  case.  141 

8.  The  act  does  not  prohibit  any  per- 
son interested  in  a  vessel  or  cargo 
from  procuring  an  examination 
thereof,  for  his  own  information  or 
benefit,  by  any  agent  he  may  select. 

id. 

4.  Where,  however,  a  firm,  being  the 
consignees  and  ship^s  husbands  of  a 
vessel  and  cargo  in  a  damaged  con- 
dition, procured  persons  not  port 
wardens  to  make  surveys  and  issue 
certificates  thereof,  and  it  was  ad- 
mitted that  the  services  were  '*  not 
exclusively  for  the  Information  of 
the  parties  by  whom  they  were  pro- 
cured, or  of  any  one  in  particular 
for  whom  they  acted  as  agents," 
and  that  the  certificates  were  inten- 
ded to  perfonn,  as  the  certificates 
of  private  persons  not  professing  to 
be  port  wardens,  an  oifflce  like  to 
that  which  would  have  been  per- 
formed by  certificates  issued  by 
the  port  wardens;  HM,  a  viola- 
tion of  the  law.  id. 

6.  It  is  only  where  the  general  lan- 
guage of  a  prohibition  leaves  it 
doubtful  whether  a  particular  thing 
is  embraced,  that  the  exception  of 
another  thing  of  a  similar  kind,  is 
to  be  construed  as  showing  that 
the  first  was  intended  to  be  inclu- 
ded, id. 


6.  Money  which  has  come  to  the 
hands  of  a  county  treasurer  from 
a  state  tax  cannot  be  said  to  be  lost 
while  an  action  therefor  against 
the  sureties  on  his  official  b<md  is 
pending,  execution  against  the  pro- 
perty of  the  treasurer  having  been 
returned  unsatisfied.  The  People 
V.  The  Supervisors  of  Livingston 
County,  486 

7.  Until  a  loss  has  actually  been  sus- 
tained by  the  defiiult  of  a  county 
treasurer  to  pay  over  the  proceeds 
of  a  state  tax,  the  board  of  su- 
pervisors is  not  required  by  the 
statute  (eh.  298,  of  1860)  to  levy 
a  new  tax  for  tiie  sum  retained  by 
him.  id. 
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8.  The  wotd  wUiZ,  in  an  act  oontinu- 
ing  the  charter  of  a  corporation 
"  until  the  first  day  of  January/' 
is  exclusive  in  its  meaning.  The 
charter  expires  with  the  thirty-first 
day  of  December.  The  People  v. 
Walker,  602 

9.  The  contribution  to  the  Safety 
Fund,  required  by  ch.  94  of  1829 
to  be  paid  on  or  before  the  first  day 
of  January  in  each  year,  is  payable 
only  by  the  banks  haying  a  corpo- 
rate existence  on  the  day  when  the 

*  payment  becomes  due,  and  does  not 
constitute  a  debt  against  a  corpo- 
ration whose  charter  expired  with 
the  preceding  year.  id. 

&«  AppoiNTifeNT  TO  Office. 

Banks   and  Bankino  Associa- 
tions. 
Corporation. 
CaiMiNAL  Law. 


BTOPPAGE  IN  TRANSITU. 

1.  A  vendor's  right  of  stoppage  In 
transitu  is  not  terminated  by  the 
goods  coming  to  the  hands  of  a  ship- 
ping agent  appointed  by  the  vendee, 
though  they  are  delivered  to  him  to 
await  Airther  directions,  in  respect 
to  the  time  and  mode  of  shipment 
to  the  vendee,  at  an  ultimate  desti- 
nation previously  fixed  and  not  to 
be  affected  by  such  subsequent 
directions.  The  transit  contiDues 
until  the  goods  come  to  the  posses- 
sion of  Uie  vendee  or  of  some  agent 
authorized  to  act  in  respect  to  the 
disposition  of  them  otherwise  than 
by  forwarding  them  to  the  vendee. 
Harris  v.  Prattt  240 

2.  The  assignee  in  trust  for  creditors 
of  the  insolvent  vendee  is  not  a 
purchaser  for  value,  and  takes  sub- 
ject to  the  exercise  of  any  right  of 
stoppage  in  transitu  which  may 
exist  against  his  assignor.  id. 

H.  Two  partners  carried  on  business 
at  New-York,  and  at  Nottingham  in 
England,  under  different  firms,  one 
partner  residing  at  each  of  those 
places.  They  bought  goods  of  the 
plaintiffs  in  the  name  of  the  English 
firm,  informing  them  that  such 
goods  were  purchased  for  the  New- 
York  bouse,  and  directing  them  to 


be  sent  to  E.  S.  &  Co.  of  Liverpool, 
to  await  further  instructions  in  re- 
spect to  shipment.  They  were  aeot 
accordingly  to  E.  8.  &  Co.,  and  by 
them,  in  accordance  with  the  direc- 
tions of  the  English  firm  given 
shortly  afterwards,  shipped  to  the 
New- York  firm.  Before  their  arri- 
val at  New- York  the  vendees  be- 
came insolvent  and  made  an  assign- 
ment of  all  their  assets  to  the  de- 
fondants  in  trust  for  the  payment  of 
the  debts  of  the  firm.  The  plain- 
tiffs, while  the  goods  were  yet  on 
shipboard,  and  on  the  same  day 
such  assignment  was  made,  asserled 
their  right  of  stoppage  in  transitu, 
and  notified  the  defendants  thereof, 
who,  before  receiving  such  notice, 
had  made  an  entry  of  the  goods  at 
the  custom  house;  ffeld^  that  the 
transit  had  not  ended,  and  the  plain- 
tiffs had  the  right  to  stop  the  goods. 
270 

SUBROGATION. 
See  IvsFBAscs,  16, 10. 


SUPREUB  COURT  COlOflS* 
SIONER. 

See  CovmvrxmoifAL  Law,  3, 4. 

PBOCBBDIiraS  SCPPLEXZBTAXT  1 

EzBCDnov,  1. 


SURRENDER  OF  FRANCHISB. 
See  CoBPORATiOK,  1,  2,  3. 

SYRACUSE,  CITY  OF. 

1.  The  common  council  of  Syracuse 
is  authorized  under  its  charter 
(eh,2Sof  1854 )  to  enter  into  a  con- 
tract to  be  performed  in  the  political 
year  succeeding  that  in  which  it  is 
made,  the  execution  of  which  will 
create  a  debt  chargeable  upon  the 
revenue  of  that  year.  Wetion  v. 
Syraetue,  110 

2.  The  provision  prohibiting  the  com- 
mon council  from  authorizing  an 
expenditure  for  any  purpose  in  the 
current  political  year  exceeding  the 
amount  of  the  annual  tax  levy, 
limits  the  expenditure  within  the 
year,  but  not  the  authorization  of 
services  to  be  performed  in  a  sub- 
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■eqaent  year  and  inyolTiDg  ezpendi- 
ture  in'  sach  year.  110 

8.  The  obligation  of  a  contract  does 
not  become  a  debt,  within  the  sense 
of  the  prohibitions  of  the  charter, 
until  money  becomes  payable  ac- 
"wrding  to  its  terms.  id. 


TAXES  AND  ASSESSMENTS. 

1.  The  power  conferred  by  the  char- 
ter of  Buffalo  upon  the  city  comp- 
troller and  common  coancil,  to  make 
out  an  accurate  description  of  land 
returned  for  the  non-payment  of 
taxes  or  assessments  so  imperfectly 
described  that  the  same  cannot  be 
located  with  certainty,  and  to  make 
out  a  new  tax-roll  therefor,  does  not 
authorize  the  insertion  in  such  new 
roll  of  the  name  of  another  person 
as  owner  of  the  land  than  the  per- 
son so  named  in  the  original  roll. 
Bennett  y.  City  of  Buffalo,      888 

2.  A  tax  or  assessment  cannot  thus 
be  made  a  personal  charge  without 
giving  to  the  person  npon  whom  it 
is  sought  to  be  imposed,  the  notice 
and  opportunity  to  apply  for  cor- 
rection secured  by  statute  to  per- 
sons named  in  original  assessment 
rolls.  id. 

TERM  OF  OFFICE. 
Bit  Appouttiient  to  Otficb,  4,  5,  6. 

TRUST  AND  TRUSTEE. 

1.  A  testator  deyised  his  estate,  real 
and  personal,  npon  these  trusts: 
1.  To  sell  the  real  estate  after  the 
death  of  his  widow;  2.  That  she 
should,  during  her  life,  receive  and 
take  to  her  own  use  one-third  part 
of  the  clear  yearly  rents  and  profits 
of  the  real  estate ;  the  residue  of 
the  rents  and  profits,  until  the  sale 
of  the  real  estate,  to  be  deemed 
part  of  the  personal  estate  and 
subject  to  the  same  dispositions; 
which  were,  8.  To  apply  the  income 
to  the  maintenance  and  education 
of  six  sons  and  four  daughters, 


named  in  the  will,  in  equal  shares, 
until  the  sons  should  attain  the  age 
of  21  years,  and  the  daughters 
attain  that  age  or  be  married,  res- 
pectively; 4.  To  pay  or  transfer 
the  principal  in  equal  shares  to  the 
sons  and  daughters ;  the  shares  of 
the  sons  to  become  vested  at  21, 
and  then  to  be  paid  or  transferred ; 
the  shares  of  the  daughters  to  be 
vested  in  the  trustees,  the  income 
to  be  paid  to  them  aAer  21  or  mar- 
riage, during  life,  and  upon  the 
death  of  each  daughter  leaving 
Issue,  her  share  to  go  to  and  vest 
in  such  issue;  fftid,9.  valid  trust 
as  to  the  real  estate  within  the  sta- 
tute (1  iZ.  iS'.,  728,  $66).  SoMtge 
y.  Bi*mham,  661 

2.  The  trustees  are  to  receive  the 
rents  and  profits,  paying  one-third 
to  the  widow  during  life,  and  apply- 
ing the  residue  to  the  use  of  ^e 
other  beneficiaries  as  income.  They 
are  not  to  go  to  the  principal  of 
the  trust  fund  until  the  period  for 
Belling  the  real  estate  arrives,     id. 

8.  The  trust  provides  for  no  unlaw- 
ful accumulation,  as  it  must  ceaso 
on  each  share  upon  the  sons  and 
daughters  attaining  their  migori- 
ties,  respectively.  id. 

4.  The  law  in  respect  to  trusts  of 
personal  property  has  no  applica- 
tion until  the  period  arrives  when 
the  equitable  conversion  can  take 
place  under  the  terms  of  the  trust. 
Until  then,  it  is  governed  by  the 
law  of  trusts  in  land.  id 

5.  The  power  of  alienation,  as  to  that 
part  of  the  estate  remaiuing  in  land, 
being  suspended  for  the  life  of  the 
widow,  no  fUrther  limitation,  ap- 
plying to  the  whole  fund  after  the 
conversion  of  the  land,  is  good 
which  suspends  the  absolute  own- 
ership for  more  than  a  single  addi- 
tional life.  id. 

6.  The  contingent  bequests  of  dis- 
tinct shares  as  separate  legacies, 
vesting  in  the  sons  upon  their  attain- 
ing the  age  of  21  years,  respec- 
tively, and  in  the  children  of  the 
daughtei%  npon  the  deaths  of  their 
respective  mothers,  are  valid,    id. 

7.  But  further  limitations  expressed 
in  the  will,  by  which  the  share  of 


652 


INDEX. 


«ach  too  dying  under  21,  and 
daughter  dying  without  iasne,  was 
to  go  to  the  snrviTing  children  upon 
the  same  oonUngency,  as  to  each 
taker,  as  that  on  which  an  original 
share  would  haye  vested,  are  void, 
because  suspending  the  absolute 
ownership  of  such  accruing  shares 
during  one  or  more  minorities  in 
addition  to  the  lires  of  the  widow 
and  the  first  taker.  66 

8.  Upon  the  circumatanoes  of  this 
case,  BMf  that  the  main  intent  of 
the  testator,  to  secure  the  income 
of  the  daughters'  shares  to  their 
sqwrate  use  and  the  pnnc^adl  to 
their  children,  is  preserred  by  sup- 
porting his  primary  dispositions, 
although  the  ulterior  limitations 
are  defeated.  id. 

9.  Although  limitations,  bad  by  sta- 
tute, are  enyeloped  in  a  single  trust 
with  others  that  are  good,  Uie  trust 
may  be  supported  for  its  yalid  pur- 

id. 


10.  Two  of  the  sons  to  whom  shares 
were  bequeathed  contingently,  by 
name,  died  before  the  testator,  after 
arriving  at  the  age  of  21 ,  unmarried 
and  without  issue;  ffdd,  that  their 
interests  lapsed  and  were  undis- 
posed of  by  the  will.  id. 

11.  The  provision  made  for  the  widow 
under  a  trust  vesting  the  entire  le- 
gal estate  in  the  trustees,  is  incon- 
sistent with  a  right  of  dower,  and 
she  is  bound  to  elect  id. 

Set  CoimxTiov,  1,  2,  3. 

POWBB. 


u. 

"UNTIL." 
See  STATUTsa,8. 

USURY. 

1.  The  act  (dk.l72qf  1868)"  to  pro- 
hibit corporations  from  interposing 
the  defence  of  usury"  is  retrospec- 
tive in  its  operation,  and  applies  to 
foreign  corporations  litigating  in 
the  courts  of  this  state.  Stmlhem 
Life  Inewranee  and  Tnut  Company 
V.  Father,  61 


W. 


WAIVER. 

See  AoBiBimrT,  2. 
Powxa  4. 


WITNESS. 

1.  In  an  action  upon  contract  a  de- 
fendant offered  as  a  witness  for  hia 
co-defondant  may  bo  n^ted  with- 
out being  sworn,  if  he  is  only  to  be 
examined  as  to  a  matter  in  which 
he  is  jointly  interested  with  the 
party  calling  him.  City  Bank  of 
Colutnbui  V.  Bruce f  5OT 

2.  So  ffM,  where  a  defendant  was 
.  offered  to  prove  that  the  signature 

of  his  co-defendant  to  their  Joint 
and  several  promissory  note,  given 
for  a  joint  subscription  to  the  stock 
of  a  corporation,  was  obtained  by 
fraudulent  representations  as  to  the 
solvency  of  the  corporation.       id. 
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